Ax uBD and DETERMINED - 2, 


ES IN TIR 


" 
* o 


-- COURT OF KING's BENCH. 


/ 


* 


” 7 > 


* 
* 


* 
* 
_ 
v 
9 ee o_ 
— ——I— I Ii ——— — — 2 


| Br SYLVESTER DOUGLAS, EX 


* I 
- * 


. 
+ 
* 
P WY" non Ons, 


1 


* On 3 MDCCLXXXVI. 


— 4 


* 


* 


5 
& P. 
5 * 
» 
* . 
** ” 
1 s Þ 
S 8 
* * 
* 
* 4 o 
* 
. : i ä 
7 
5 
* 
o * o " a 
a — 
. y . 
% 
8 A 4 
x * , 2 $ 
# * 
, - 
4 G7 * 
: . 
- 
* 
9 , 
- 
" — \ * 
" 
, N ; 
N : : A 
, * 
. % 6 F 
9 * 
a i, : 
[1 * 1 
f 
0 Ly pe 
© 
* - 
* i ' 
» * 
" ; 1 N i ** 4 
A Pr : \ 
4 x £ F 0 . 
„ pe - F 
. d * 
. 4 
= J * 
7 
% 
— = : 
P - 
” . - 
1 FO 
\ G U 
1 ? * . 
[0 - 
* 7 4 
* 7 
» 
# ? . 
: +4 $4.46 - 1 , . — 
* x 
1 ' 0 . 
* 
* > 
— — 6 
— . 
* N | 
2 
? Ul 
: 
* 7 f g ; 
o 2 1 
: 5 ö 
. 
. » = 
j ' 
- i 
1 7 a f : 
o ” & | 
9 ” 
; * 
» ' 9 
; ; : 
i 
4 * . . os 
* 
2 Or 
, - 
; = 
at N ” 
* 
N - 
wei, 
, : 
, : 
=» . 
* 0 
_— 
"we 
» * 
24 he , 
* as. 
* Oo 
- , 
a 
4 
þ 1 4 
- * 
F = 0 
\ . 
. 
6 pr . 
oy . 
& 
- 
- * 
- * = 
to 
8 - 
E 
. 
* 6 
* . 
8 7 R * 
y y %. * Y = % 4 
a ; - g 2 
32 n „ © tb x es A . 5 at * ——ͤ — 
0 
* 4 , 8 * # + AS id —— 
£ : p : FR 
4 N 8 h y ow * © $3 "a0" CAE 44. dos — Ne x . . . mw —•-ůãůq̊p A= ge cz A !, . . , dennen 
$ z o 1 88 3 8 done ds \ * — 6 % e eee te erte 
4 2 L 2 — — 
FR 2 
> - N 
* —_—_ —— cre Wt tae i , 
22 *s 4 
1 new" 4 ka 27 
— — —— —̃ —„—-— ——ů— — — — — a — On” — Sus ——— — ed — — 


e 


—— . „ 


| ARGUED and DETERMINED 


IN THE 


COURT OF KING's BENCH; 


IN THE 
n Twentieth, and Twenty-firſt Yea . 


OF THE 


Reign of Gkokck III. 


Maroc 


* 


By SYLVESTER DOUGLAS, Faq. FA. 


OF LINCOLN' s INN. 


2 


TRE 3 EDITION, WITH ADDITIONS. 


PN R 1 


2 


3 


Eguidem cum colligo on cauſarum non tam ea numerare ſoleo quam 
expendere. | | Crexro. 


_—_— 


_— —— A 


| L 6 
Printed by His MAJESTY'S Law-PRINTERS. 
For T. e in the STRAND, and E. BROOKE, BziLi-Yaro, 


TEMPLE-BAR. 
MDeCLXXXVI. 


* 4 
3 


, PDD 


Log 


— DAL ESSE „ JO 
- 


er Li e Sn r 


ADVERTISEMENT 


| TE addi tions which have been unde to the following work will 
be obvions to the reader. As a new impreſſion was called for, 
it would have been unpardonable nat to aim at improvement, 
But it was due to thoſe who are poſſeſſed of the former edition, 
to render this as little prejudicial to its value as poſſible, On 
that account, the new caſes, notes, and references, have been 
printed in a detached pamphlet, on paper of the ſame ſize with 


the firſt edition, From the length of ſame of the additional 
notes, new pages were found neseſſary, otherwiſe the ſame” num- 


ber would have extended ſometimes to ſeveral leaves, and, though 


that has been practiſed in the enlarged editions of ſome law* - 


books, it is a method which ſeems to me not fit to be imitated 7 
becauſe it defeats, in a great degree, the end of numbering the pages. 


But the pages of the former edition are printed on the margin =_ 


this, and the pages of this may be written on the margin of the 
former; by which means, caſes or paſſages cited according to the one or 
the other, will be found without difficulty id either. Some may think, 


the enlarged ſize of the work has rendered it too bulky for one 
volume; two title Pages, therefore, arc printed, that thoſe who chuſe, 


may have it bound up in two. 


LTLucaln - Iun, 
| Fanuary, 1, 2786. 
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r APDEND A. 


Page Note Line Column 


5 1 I5 2 between and“ Wf <« virtue wer * 
„„ diele M. S. S. 
34 bottom for (a) read (d] 
40 19 after it land” infert 17 , at the bottom of the 7 Vide Beckky v. 
1 Fes Newland, Canc. 7. 1723. 2 P. Will. 182, 186 7. 
42 [+17] * for Blackwell!” read Barber; i . 
68 - #6] *' 3 1 - - for © temporay ſtatuet” read“ one roman 24 s 
89 [+39 30 • r courts“ riad © court” 
93 [t39 I 2 for © Aßurſt read {fbhurſft® 
97 [141 1 for © plaintiff” read ** proſecutor,” 
115 Margin "for loo read 110“ 
$41 ', 2 after the word i tort“ inſert [+4] ; and at the G cr 2 


33 Bailie v. Wilſon, 15 Jan. 1744. cited 4 Burr. 2254, 2255. 
„ [gi 3 2 at the end of the note, add, Vid, alſo, Fountain v. Cale, B. R. Z. 
WW C. 2 1 Mod. 07.” My 
145 "7 1 | Bietabeen © this? (g Part iſh”! inſert *. Ault on whe margin % eo”! 


165 fa] 6 2 fore cited in/ert * ; and, on the margin, . 161.” Wh 
169 [ty 18 1 after B. R. for „E.“, read T., 2 | 
175 A 11 * for © Hemings'! read © Hemmings” © | 1 
194 [25] 10 2 for Bothwick”. read Borthawick" ; 
218 [464] 2' 1 after © Geo, 3.“ inſert © 5 Burr, 2690.” 
rp £9 2 * 50 actions“ inſert 8. T. 2 Braithwait, 2. K. 1 26 
| Geo. 3. 5 5 
227 [+65] 1 for * c 18.” read c. WP - 17 C3154 | 
339 Tide for NiAETEZNTA,“ read TWENTIETH. ” 


263 [73] "20h .. ad the. end of the Note, add, as a ſimilar rule was afterwards, in a 
22,2 |  » eaſe of Hiles v. Meredith, on the motion of Caldecorr, F. n 
280 (4) bottom 2 for cap. 9. read cap. 5. | 


297 1761 2 . 19.“ read ** p. . 1 8 Td 
02 ; loa Jun hott or their“ read there e 3 n 
Jos fore Vo inſert * | | 


. 885 e the bott. ar ſworn”? igſert too 

EA ren ner © abſolute” add [+] ; and, at the bottom, on 11 2 Ptlin v. 
| 4 5 1 Sampſon, B. R. M. 25 Ge. 3.” 

333 [4] 10 x for f P read Granwell” 


423 ; "mY for << rights” read ache” : 

470 7 from the bott. for 3 ee ESSE 

506 Margin for 459, read, 4 EOF 

$45 i — the bott. for 4 Frick” 3 

555 0 24 2 for < Conrad ' read .* 3 
111371 2 2 for e Waltham” read © Lord Walt 

702 [2] 7 1 for © found” read. joined 

704 (a) 2 after ** 13 Ed, 1.” inſert . 2.” 


727 [t155] | Sam Fer © to hold her” read e 8to hold 7o her” 
tt. 

731 [F157] 2 2 for Geo. 3.” read Geo, 2. 

753 [3] lat 2 after the word *© abſolute” in/ert [+*], and between that and Note (a), 
1 infert as follows :-— [+*] Since this determination, the court of 


Exchequer Chamber, has, I have been informod, allowed intereſt 1 in 
ſeveral caſes. 


Ix TRE TABLE or PRINCIPAL MATTERS, 
Title CovzxaxRx, No, 16. for © bonditional® read ** conditional.” | 


— 4 HE RE i is no 8 x” publication which e 
FW a more ſcrupulous accuracy than thoſe hiſtories of 
judicial proceedings and deciſions to which thename 


g . 
* got + 
* 
. at. 
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- 5 1 
. * 
8 W 


of Ros has been org appropriated. - 


"The e proyitce of the courts of judge is 8 to © admi- 
niſter the law in particular caſes, | But it is equally, a branch 
of their duty, and one of ſtill greater importance to the com- 
munity, to expound the law they adminiſter upon ſuch prin- 
ciples of argument and conſtruction as may furniſh rules which 
ſhall govern in all ſimilar or analaggus caſes. 10 

Such are the various modifications of which property i is HE 
ceptible, ſo boundleſs the diverſity of relations which may a- 
riſe in civil life, ſo infinite the poſſible combinations of events 
and circumſtances, that they elude the power of enumeration, 
and are beyond the reach of human foreſight. A moment's 
reflection, therefore, ſerves to evince, that it would be impoſſi- 
ble, by poſitive and direct legiſlative authority, f pecially to pions 


vide for every particular caſe which: may happen. 


Hence it has been found pocket to entruſt to the wiſdom 
and experience of judges, the power of deducing, from the 
more general propoſitions of the law, ſuch neceſſary corollaries, 
as ſhall appear, though not expreſſed in words, to be within 
their intent and meaning, | | 


b Deductions 
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Dieductions thus formed, and eſtabliſhed in the adjudica- 


of the law. Succeeding judges receive them as ſuch, and, in 


5 The lamiof this achuntry hs lacs = 50 to 
prevent the a 
proof of the particular facts litigated between contending par- 
ties. For this purpoſe many rules have been eſtabliſhed rela- 
tive to the competency or admiſſibility of evidence, of all 
which the ultimate object is, to guard the avenues of belief, 
and to ſecure the minds of 8 who are to ee, from 


impoſition and miſtakes - 


"Hot / Treks 


with regard to the evidence of judicial proceedings and deck- 


opponent, or, at moſt, thoſe who become their repreſentatives; 
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parties, to that cauſe. Vet it has ſomehow or other happened, 
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tion of particular cauſes, become, in a manner, part of the text 


general, conſider themſelves as bound to adhere to them no 
leſs analy than to the . dictates of the e. 


But a a certain deciſion was ever oh and, 
if it was, What were the reaſons and principles upon which it 
was founded, are matters of fact, to be aſcertained and GAL 
ticated, as all other $14 © ah * need (ore Ne 


hb 75 


approaches of falſchood, in the inveſtigation and 


N. 


It e . to 1 a caution Rill more rigid 


ſions. Whether a particular act was done, or contract enter- 
ed into, by a party to a cauſe, or not, can only affe him and his 


and ſhould that be pronounced to have happened, which in 
truth never did, third perſons would not be injured. But whe- 
ther a judgment alleged to have been delivered, was really 
delivered, and upon the alleged reaſons, may affect all perſons 
who are, or ſhall be, in eircumſtances ſimilar to thoſe of the 


that little or no care has been taken, nor any proviſions made, 
to render the evidence of judicial proceedings certain and au- 
thentic. 


The 
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The records of the courts-are;/infdecll; fruthedt in Iübh a ftlal- 
ner as to conſtitute indiſputable documents of ſuch parts of the 
proceedings as are compriſed in them, but it is eaſy to 2 

that this goes but a very little way. | 


* the firſt plot, the authority of a deciſion, for obvious 
reaſons, is held to be next to nothing, if it paſſes, /#b /lentio, 
without argument at the bar, or by the court; , and it is im- 
poſſible from the record of a judgment to diſcover whether the 
caſe was ſolemnly decided or not. Records, therefore, even 
when they contain a ſufficient ſtate of the caſe, do not afford 
complete evidence of what | is 7 to the e 
of the decifion. : os 0 . 


2 


But, in the ſecond . it is well known i in have: few i in- 
ſtances the material parts of the ſtate of the caſe can be ga- 
thered from the record. According to the modern uſage, by 
far the greater number * the important queſtions agitated in 
the courts of law come before them upen motions for new 
trials, caſes reſerved, or ſummary applications of different ſorts. 
In none of thoſe inſtances does the record furniſh the evidence 
even of the facts; for which, in ſuch caſes, there is no other 
repoſitory, nor for the arguments and reaſonin gof the coun- 
ſel and the court in any caſe, but the collections made by re- 
porters (*). On their fidelity and accuracy, therefore, the evi- 
dence of a very great pon of the law of England almoſt entire- 


LIP 


ly depetds. 55 h | , 


F Ra FIT "TC. 


— © 
v; 


The moſt ancient compilations of this fort were the work 
of perſons ſpecially appointed for the purpoſe. In what par- 
ticular: manner they exerciſed their function, how far the courts 
ſuperintended, or the judges aſſiſted or reviſed their labours, no 
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* At an early period of our do 4 the be of 2 judgment were ſer 
Horch in the record, but that practice has long bren diſuſed. 
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where appears; and indeed almoſt every. thing relating to them 


is involved in ſo. much obſcurity, that 1 believe their very 


names are totally unknown. | 


It is probable, however, that the cotemporary judges, and 
thoſe who immediately followed them, had ſatisfactory reaſons 
for confiding in the accuracy of thoſe reporters, ſince their 
writings, called the YTear-books, have always poſſeſſed a de- 
gree of traditional weight and authority ſuperior to what is 
allowed to any e reports. | | 


This, indeed, is in ſome meaſure owing to the circumſtan- 
ces of their priority in point of time, excluſive of any conſi- 
deration of peculiar authenticity or excellence, the deciſions 
contained i in them forming the baſis of that large {uperſtruc- 


| ture of ſucceſlive determinations which now fills the library of | 


an Engl iſh lawyer. 


© "ab 


The ſpecial ne of reporter was diſcontinued ſo long a ago 


as the beginning of the reign of Henry VIII. and the hiſtory of 


the judicial proceedings in Weftminſter Hall, from that time 
till now, would have been loſt in oblivion, it. it had not been 


for the voluntary induſtry of ſucteeding reporters. 


The example was fir ſt ſet by bade of the ableſt judges and 


lawyers of the x6th century, who finding that official accounts 


were no longer taken of what paſſed in the courts of juſtice, 
were ſtimulated by a commendable zeal tor that, ſcience of 
which they were diſtinguiſhed ornaments,. to commit to writ- 
ing for the uſe of poſterity, the hiſtory of the moſt impor- 
tant deciſions which took place within their practice or ob- 
ſervation. | 


Thoſe eminent An have bad a numerous train of fol- 


lowers, of different deſcriptions, who, with unequal merit, and 


various 
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various ſucceſs, have continued down to the preſent times, a 
pretty regular ſeries of decided caſes. 


In the reign of James I. Lord ch Bacon procured 
the revival of the ancient office of reporter, but it was ſoon 
dropped again, and does not ſeem while it continued to have 
been productive of the advantages expected from it. I know 
of no reports attributed to the perſons then nominated to the 
office, except thoſe printed in the name of Serjeant Herley, 
who, as we are told in the title-page, was appointed by thy 
King and judges for one of the reporters of the law. Whether 
it was he or the Lord Keeper Littlaton who was really the 
author of thoſe reports, (many of them being exa& duplicates 
of thoſe aſcribed to Littleton, ) they are far from bearing any 
marks of peculiar ſkill, information, or authenticity. 


Soon after the reſtoration, an a& of parliament having pro- 
hibited the printing of law books without the licence of the 
Lord Chancellor the two Chief Juſtices and the Chief Baron, 
it became'the practice to prefix ſuch a licence toall reports pub- 
liſhed after that period, in which it was uſual for the reſt of 
the judges to concur, and to add to the imprimatur a teſti- 
monial of 1h2 great judgment and learning of the author. The 
act was renewed from time to time, but finally expired in the 
reign of King William. But the ſame form of licence and teſ- 
timonial continued in uſe till not many years ago; when, as 
the one had become unneceſſary, and the other was only a gene- 
ral commendation ot the writer, and no voucher for the merit 
of the work, the judges, I believe, came to a reſolution, not to 


grant them any longer; and accordingly, the more recent re- 
ports have appeared without them. 


I leave toothers the enquiry into the reaſons why the law has 
not provided ſome method of handing down its deciſions to fu- 
ture times, more ſolemn and authentic than what is now known, 
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or indeed ſeems ever to have exiſted; and I proceed to ſtate 
to the reader the means 1 have employed to render the follow- 
ing reports as faithful, correct, and uſeful, as it was in my 
power to make them. N 


When the queſtion aroſe upon the pleadings, or was con- 
nected with them, there is hardly an inſtance where I have not 
been favoured in the moſt obliging manner with the 2 


book, as it is called; that is, a copy of the record itſelf. 


like manner, I have been ſupplied with copies of almoſt all bo 
ſpecial verdicts, caſes reſerved, and material rules, affidavits, 
and exhibits. I have alſo had the moſt ready acceſs to conſult 
and tranſcribe whatever I thought neceſſary, in the Crown of- 
fice, or that of the clerk of the Ee as well as the caſes ſent 
from the court of Chancery, and the certificates of the court 
upon chem. | 


Ons of the 28 difficultics 7 had to encounter was, in 
obtaining a compleat ſtate of the facts when the caſe came 


on in the ſhape of a motion for a new trial. I was obli ged, 


on ſuch occaſions, to collect them, on the ſudden, as they were 
read from the report of the judge, and frequently without any 
previous knowledge of the cauſe. Some of the moſt eſſen- 
tial circumſtances, which had eſcaped me at firſt, I was per- 
haps able to recover afterwards, from the obſervations made 
upon them by the counſel or the court. But then, i in endea- 
vouring to catch the facts in that manner, J was in great 
danger of loſing the chain of the argument. It has been my 
ſtudy to remedy theſe i inconveniencies by every aſſiſtance within 
my reach. The briefs of counſel have never been withheld 
from me; but though they are extremely uſeful and fafe, 
here exhibits are to be ſet forth or abridged, as deeds, bills of 
exchange, policies of inſurance, &c. they cannot be reſorted 
to, but with the utmoſt caution, for the parole teſtimony in 


a cauſe, Yet even there, they have often ſerved to explain 


an 


FRET. AGHK wi 
an ambiguity, or ſupply an omiſſion, in the notes I had taken 
in court. In all caſes I have had it in my power to collate 
my own notes of the evidence with thoſe of a great many of 


my friends at the bar; frequently with thoſe of the counſel 
who were concerned in the cauſe. 


In -ontidecing what is the beſt method of reporting, I found 
that different writers had profended upon plans wide] y different 
from one: another. 


gome 5 prefixed, to all the leading caſes, a full copy of 
the pleadings, thereby rendering their work at the ſame time 
a book of entries, and of reports. It was once my intention 
to have done io, but 1 was diſſuaded from it by much better 
opinions than my own. | 


Some have not only ſtated the facts at great length, but have 
given the arguments of counſel almoſt as diffuſely as they were 
delivered at the bar, diſtinguiſhing the ſpecches of the different 


advocates on the ans fades ſeparately; under the names of each. 


Others, on Rh contrary, have only given a very abridged 
ſtate of the caſe, together with the mere point decided, omit- 
ting not only all the arguments at the bar, but alſo moſt of 
| the reaſoning of the court. | 


Each of theſe two methods has its partizans, and each has 
its e advantages and diſadvantages, 


The firſt is more inſtructive for the younger part of the 
profeſſion; it exhibits a more complete picture of the caſe, and 
does more juſtice to the learning and ingenuity of the ſeveral 
advocates, | 


But, « on the other hand, its prolixity fatigues the attention, 
it abounds with repetitions, and often diſguſts the experienced 
8 8 Bo lawyer, 
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lawyer, by a detail of elementary principles trivial arguments, 
and hackneyed authorities, 


I have endeavoured to ſteer 2 middle. courſe between thoſe 
two extremes, 


x. T have been particularly attentive to ſtate . was 
material in the pleadings or evidence ; and ſometimes, where I 
was afraid of omitting what might be deemed eſſential, I have 
ſet forth verbatim, a caſe, a plea, or a ſpecial verdict. 


28 85 hc 
. I have thrown together, into one diſcourſe, the argu- 


_ which were uſed by all the different counſel who ſpoke 


on the ſame fide, digeſting them in the order which ſeemed to 


me to give them the greateſt effect. In following this plan, 
as I have been often obliged to cloath the thoughts of others 
in language of my own, ſo I have been rather ſolicitous to pre- 
ſerve what appeared weighty and important in point of rea- 
ſoning and authority, than anxious to retain every thing that 
was ſaid. But I have taken care to omit no cited caſes which 
I have found upon examination to be wet Nee to 
the point i; in queſtion... Ane l eie it c pte e 


3. The judgments of the court 1 could have. wiſhed * give 
in the words in which they were delivered. But this I often 
found to be impracticable, as I neither write ſhort-hand, nor 
very quickly. Memory, however, while the caſe was recent, 
ſupplied at home, many of the chaſms which 1 bad left in court; 
and, by comparing, and as it were e confronting a variety of notes 
taken by others, with my own, I was trequently enabled to 
recall, and inſert in my report, material paſſages which I ſhould 
otherwiſe have loſt. Thus I have profited in ſeveral reſpects 
by the liberal communications and concurrent labours of others 
of the profeſſion, ſome of them perſons of the firſt eminence 
at the bar. I acknowledge the aſſiſtance I have received from 


them 
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them with ſatisfaction and pride. If this book ſhould meet 
with any degree of approbation, they are fairly entitled to a 
great ſhare of it; and I ſhould with pleaſure declare that ſome 
of my friends ought, almoſt as much as myſelf, to be conſi- 
dered as the authors, were it not that I might thereby ſeem de- 
ſirous to involve them i in my reſponſibility for its imperfections. 


4. I have carefully confulted the original authors for all tze 
caſes cited, and have beſtowed all poſſible attention to ſee the . 
names and references correc! y printed. LE, 


5: T's WY unneceſſary repetition, I have omitted the fre- 
quent concluſions of ** per cur. unanimiter, unanimouſly,” 
Sc. and therefore I take this opportunity of mentioning, that 
the unanimity of the court is to be underſtood, .in every caſe 


where I hive not expreſs] y ſtated a difference of opinion. 


"> It is 8 with ſore reporters to give an account of af. 
ferent ſtages of the ſame cauſe, or of arguments in the ſame caſe 
but delivered at different times, in different parts of their re- 
ports, according to ſtrict chronological order. This ſeems to 
me to give them too much the appearance of being the mere 
tranſcripts of their note- books. I have, therefore, thought it 
more adviſeable to bring every thing reſpecting the ſame caſe 
into one point of view, by ſtating the whole together, and in- 
ſerting it on the day on which the caſe was ultimately diſpoſed 
of; diſtinguiſhing, however, the different ſtages of the cauſe, 


and marking the particular dates of each. 


7. It may be proper to mention the reaſon why J have fo 
rarely given any account of deciſions relatiye to the granting or 
refuſing diſcretionary coſts: It is, becauſe ſach deciſions 
depend for the moſt part on particular circumſtances, and 
therefore cannot operate as precedents or authorities on other 


occaſions. 
d 8. One 
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8. One or two caſes reported by me have come on, at firſt, 
in the court of King s Bench, or elſewhere, at a time prior to 
the period to which I have confined myſelf, and one or two. 
| have been heard again and decided upon, in another form, or 
ſome ſubſequent ſtage, poſterior to that period. Of theſe, 
where 1 have been able, I have completed the hiſtory, by ſtat- 


ing the more early or later proceedings in the notes. 


9. T have alſo printed in the notes ſeveral original cafes which 
were either cited, or ſeemed to me applicable to the point of 
the caſe ] was then reporting. For this I truſt no apology is 
neceſſary, though many of them will ſoon probably be laid be- 
fore the public, more fully and correctly, in reports now pre- 
paring by another. gentleman, and A to the period 

in which they v were determined“. 2 


ro. But I am ER 1 of meeting 
with ſome degtee of cenſure for having on different occaſions 
given a place, in the notes, to arguments, and obſervations of my 
own. I truſt I have throughout avoided the appearance, as I 
certainly never entertained the deſign, of diſcuſſing or contro- 
verting the ſolemn judgments of the court. This, it is true, 
was both recommended and practiſed by Mr. Juſtice Fgſfer in 
his reports, but I cannot help thinking it is very far from being 
any part of the reporter's province. "At leaſt, what might be- 
come a judge of his eſtabliſhed reputation, would have been 
extremely unbecoming in me. I have merely attempted, in 
ſome places, to illuſtrate or confirm the doctrines laid down in 
the text, by authorities which have occurred to me in the 
courſe of my reading, or arguments which the ſubject matter 
may have ſuggeſted. Sometimes, though rarely, 1 have en- 
tered into the e ny of general legal queſtions; but if 


. Mr. 'Cowper 8 — were publiſhed ſoon after theſe, and are often re- 
ferred to in this edition. 5 
"7 
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the reader is not too ſevere a critic, he will have ſome indul- 
gence for that part of the notes, as no ideas of my own have 
been ſuffered to obtrude themſelves upon him in the text. I 
own I thought it an unneceſſary, as I ſhould have felt it to be 
an ickſome reſtraint, in a work conſiſting of near 800 folio 
pages, and containing ſuch a variety of reaſoning on ſubjects 
extremely diverſified, and often highly intereſting to a lawyer, 
to confine myſelf fo rigidly to the mere buſineſs of reporting, 
as never once, even at the bottom of the page, to have men- 
tioned what might occur to myſelf on any of thoſe ſubjects. 


db 70 attain in ſome JR the advantages already hinted 
at of the more conciſe ſpecies of reports, I have, after the ex- 
ample of ſome of my predeceſſors, inſerted, on the margin, 
an abſtra& of the principle point or points of every caſe. 
The plan on which I have formed thoſe abſtracts has been, to 
ſtate the point as a general rule or poſition. This method, 
upon the whole, ſeems to be the moſt uſeful, though it has its 
inconveniences, Where a caſe turns upon a complication of 
facts, not likely to be ever again combined together, a propo- 
ſition including all thoſe facts, and purporting to be a general 
rule of law, has an uncouth and awkward appearance. How- 
ever, in ſuch caſes, 1 have ſacrifieed particular propriety to ge- 
neral e | | 


12. The table of matters has been framed with a view to 
render it a ſort of alphabetical Digeſt of the contents, and as I 
wiſh that on many occaſions theſe reports may ſave the reader 
the trouble of recurring to others, T have mentioned not only 
the points adjudged in the caſes I have reported, but alſo thoſe 
cited from prior authorities and determinations. There are 
times when this may prove of conſiderable uſe to the practiſing 
lawyer. It is unneceſſary to tell the ſtudent, that he ought 
always to find leiſure to conſult the originals, 


13. In 
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= 13. In addition to the uſual index of caſes reported, I have 


prefixed another of thoſe cited or ſtated at large in the text 
or notes. If this ſhould not prove of the advantage I intend= 


ed, I ſhall have to regret that I employed a good deal of time 


upon it, in a manner certainly extremely dry and unentertain- 


ing. But I cannot but flatter myſelf that it will furniſh an 


uſeful Repertorium of all the important caſes that were cited 
and relied upon in the court of Xing Bench during a period 
of three years, which muſt amount to à great proportion of the 


principal common law authorities. Beſides, as, in moſt in- 


ſtances, the material parts of the cited caſes are abſtracted in 
ſome one of the reported caſes, and in many parts of the work 
ſeveral of them are obſerved upon, and explained, this index, 
by enabling the reader to bring every thing relative to the 


ſame caſe under his review at once, will ſupply him with va- 


luable Readings and commentaries upon moſt of them. 


Thus I have 1 the nature and; plan of this volume. 
now dedicate and conſfign it to the uſe of my profeſſion. If 


it has at all done juſtice to the great judicial qualities of thoſe 
who at preſent fill the Bench, it will be acceptable to my con- 
temporaries and poſterity. If I have failed in that reſpect, 
thoſe qualities are ſo univerſally felt and acknowedged, that 


no reputation can ſuffer but my own. Even with regard to 


myſelf, whatever may be the ſucceſs of the work, the inten- 


tion, at leaſt, cannot meet with diſapprobation ; being no other 
than to render ſome ſervice to the public, by communicating 
to lawyers in general, the fruits of my private induſtry and 


labour. The nature of the undertaking precludes that fort of 


ambition by which authors are ſo often animated; and my ut- 


moſt aim will be attained, if I ſhall be found to "Ss merited | 


in any degree, the humble praiſe of uſeful accuracy: Ub; 


Ingenio non erat locus, cure teſtimonium promeruiſſe contentus. 
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ARGUED and DETERMINED 


IN THE 
Court of KING's BEN CE, 
I N og 


2 Michaelmas Term, 


In the Nineteenth Year of the Reign of Grone III. 


Warxer and others, Aſſignees of Bean, a 
and Micxenzi1s, and others, Aſſignees of Curn- 
BERT, a Bankrupt, againſt WIr TER. 


HIS was an action of debt, brought in the county of 
Middleſex, on a judgment in the ſupreme court in 
| Jamaica —The firſt count of the declaration was in 
the following words: William Witter, late of the 
pariſh of Sr. Mary le Bone, in the county of Middleſex, Eſq; was 
ſummoned to anſwer 1/aac Walker, Francis Newton and John 
Colvill, aflignees of the eſtate and effects of Samuel Bean, a 
bankrupt, within the true intent and meaning of the ſtatutes 
made and provided, and now in force, concerning bankrupts, 
and Colin Mackenzie, Thomas Bell, and Alexander Grant, affi g- 
nees of the eſtate and effects of Lewis Cuthbert, a bankrupt, &c. 
that he render to them 594 J. os. 4d. of lawful money of 
Great Britain, which he owes to, and unjuſtly detains from, 
them.—PFor that whereas the ſaid Samuel Lewis, and alſo one 
David Bean, ſince deceaſed, in the life-time of the ſaid David, 
and which ſaid Devid, afterwards, and 


a Bankrupt, 


eſore the ſaid Samuel 


Saturday, 
7th Nov. 
An action of 
debt will lie 
on a foreign 

judgment, 
and the plain- 
tiff need not 
ſhew the 
ground of the 
judgment. 
If he con- 
clude “ prout 
patet per re- 
cordum,”” that 
is to be re- 
jected as ſur- 
pluſage, and 
the defend- 
ant cannot 
plead nul tied 
record. 


and Lewis became bankrupt, died, and the ſaid Samuel and 


Lewis ſurvived him; that is to ſay, at Weftminfter in the county 
of Middleſex, e, EW to wit, on the laſt 7. ueſday in May, in 
the ſixth year of the reign of our * lord the now king, 
B 1 


2 CASES IN MICHAELMAS TERM 
1778. and in the year 1766, in a certain court of record of our ſaid - wy 
* lord the king, called the ſupreme court of judicature held for F 
again our ſaid lord the king, at the town of Sz. Jago de la Vega, in = 
ea county of Midaleſex, in and for the iſland of Jamaica, and \ 
within the juriſdiction of the ſaid court, on the ſaid laſt Twue/- 

day of May, in the ſaid ſixth year of our ſaid lord the now king, 

and in the year 1766, before the honourable Thomas Beach, 

Eſq; chief judge of the ſaid court, and his aſſociates then fitting 

jugges of the ſame court, by the conſideration and judgment of 

the ſame court, recovered againſt the ſaid William a. certain debt 

of 220/. current money of the ſaid iſland of Jamaica, and alſo 

17. 16s. 3d. for their coſts and charges by them, about their 

ſuit, in that behalf expended, to the ſaid Samuel, Lewis and 

David Bean, in the life-time of the ſaid David, by the ſaid 
| court, of their aſſent adjudged, whereof the ſaid William is con- 
victed, as by the record and proceedings thereof remaining in the 

ſaid court at the town of St. Jago de la Vega more fully appears ; 

which ſaid judgment ſtill remains in that-court in full force, 
unreverſed, unpaid and unſatisfied; that is to ſay, at Weſtminſter 

in the ſaid county of Midaleſex; and that neither the ſaid Sa- 

muell, Lewis and Darid, or either of them, in the life-time of 

the ſaid David, nor the ſaid Samuel and Lewis, or either of 

them, {ſince his deceaſe, nor the ſaid Iſaac, Francis, Fohn, Colin, 

— Thomas and Alexander, as aſſignees as aforeſaid, or either of them, 
have yet obtained execution of the aforeſaid judgment, and the 

ſaid 1/aac, Francis, Jobn, Colin, Thomas and Alexander in fact 

ſay, that the debt, coſts and charges aforeſaid, ſo recovered as 
aforeſaid, amount to a large ſum of money, to wit, to the ſum 

of 158 J. 85. 9d. of like lawful money of Great Britain, that 

is to ſay, at Weſtminſter aforeſaid in the faid county of Middle- 

ſex, whereby an action hath accrued to the ſaid Iſaac, Francis, 

Jobn, Colin, Thomas and Alexander, as aſſignees as aforeſaid, to 
demand and have, of and from the ſaid Villiam, the ſaid ſum of 

158 J. $5.99. of lawful money of Great Britain, parcel of the 

ſum of 5947. 05s. 4d. above demanded“. Then there was a 

ſecond count in the ſame form, ſtating a like judgment of the 

court in Jamaica for 608 J. and 17. 165. 3 d. coſts, of Jamaica 
currency, or 435 J. 115. 7 d. ſterling, being the reſidue of the 

ſum of 594 J. o 5. 44. demanded in the action. The defendant; 

beſides nil debet, pleaded allo to the firſt count, That there js 

not any Such record of the recovery of the ſaid debt, coſts and 

charges 1 in the faid firſt count of the ſaid declaration mentioned 

againſt 


r 
A. LS. 
ENS 5 


NG 


* REFS SOS NY Ire, 3 *% F< 
e n r OS 5 IT 
ö mk | 25 n Th HR 
8 ry . "= 8 5 8 * Ns 1 . EY 
9 . nyo A PP i 2 = wy = SOIC 
* a - o oy = 
. . | 


Oe Ko" 8 ar 3 
5 3 Vinx dd 

8 . * * WS... 
r * Ms OA 3 oy 


[4 IN THE NINETEENTH YBAR OF GEORGE III. 2 


againſt him the faid William, in the ſaid court of record of our 1778. 
ſaid lord the king, called the fupreme court of judicature held —_— — 
for our ſaid lord the king at the ſaid town of St. Jago de la eee 
Vega, in the ſaid county of Middleſex, in and for the ſaid iſland OE 
of Jamaica, and within the juriſdiction of the ſaid court, be- 
fore the honourable Thomas Beach Eſq; chief judge of the ſaid 
court and his aſſociates, then fitting judges of the ſame court, 
as the ſaid plaintiffs have, in the ſaid firſt count of their ſaid de- 
claration, .alledged, and this he is ready to verify; wherefore, 
Sc. — There was a ſimilar plea to the ſecond count. — Upon 
the nil debet, the plaintiffs took ifſue, and the trial coming on at 
the fittings in Weſtminſter Hall, after Eaſter Term 1778, a verdict 
was found for the plaintiffs. —To the pleas of nul tiel record, the 
plaintiffs replied, that there was ſuch record, Sc. (in the words 
of the pleas) © and this they the ſaid plaintiffs are ready to 
verify by the ſaid record; and thereupon a day is given to the | 
ſaid plaintiffs on, &c. to come before our ſaid lord the king | 
wherever, &c. to produce the aid record, and the ſame day is 
given to the ſaid defendant.” 
In Trinity Term, 18 Geo. 3. theſe iſſues in law came on to be T | 
argued ; the judgment on which the action was brought hay- 


ing been brought into court, under the ſeal of the court of 


Jamaica. 25 | , 


The Solicitor General (Wallace,) and Dunning, for the plaintiffs; 
Graham, Bower, and S. Heywood, for the defendant. The caſe 
ſtood over till this day, when it was 98 * by the ſame 
counſel. 

For the defendant, ſeveral grounds were taken. —It was con- 
tended, that an action of debt could not be maintained on a 
judgment in a foreign court; or, that, if debt would lie, yet it 
could not be maintained as on a ſpecialty, but that the con- 
ſideration of the judgment ought to be ſhewn in the declara- 
tion. That, if this judgment were to be conſidered as a ſpe- 
cialty, the court had no juriſdiction, becauſe actions on judg- 
ments are local, and muſt be tried in the county where the 
judgment is given. —Theſe objections, if ſucceſsful, would have 
entitled the defendant to an arreſt of judgment on the verdict 
found for the plaintiffs on the nil debet. On the iſſues joined on 
the nul tiel record, it was inſiſted, that there muſt be judgment 
for the defendant, becauſe the judgment in . was not a 
record, in the proper legal ſenſe of the word. 

For the plaintiffs, it was ſaid, that it is an eſtabliſhed maxim, 
that, where indebitatus Hemp. 2 will Jie, debt will alſo lie; and 7 

3 that 


4 

1778. 
Pc 14 
WALKER 


_ againſt” 
WITTER. 
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ment is in force and unſatisſied; and which 


CASES IN MICHAELMAS TERM 


that this court had determined, in the caſe of Crawford v. Whit 
tal (a) [1], that indebitatus aſſumpſit may be maintained on a 
foreign judgment. That it was alſo determined, in that caſe, 
that the judgment is, of itſelf, primd facie evidence of the debt, 
and, therefore, the plaintiff i is not bound to ſhew any other con- 
ſideration. That, in Sinclair v. F raſer (b), which was an ap- 
peal from the court of ſeſſion in Scotland to the houſe of lords, 


in the caſe of an action brought in that court on a judgment in 


Jamaica, it was laid down, as a general principle, that ſuch a 
judgment is primd facre evidence of a debt, though it is com- 
petent to the defendant to impeach the juſtice of the judgment, 
by ſhewing it to have been irregularly, or unduly, obtained. 
That the plea of nul tiel record was abſurd, and that the judg- 


ment ought to be the ſame as if there had been no ſuch plea. 
Upon this, and the former occaſion, were cited (among other 


authorities) beſides Crawford v. Yhittal and Sinclair v. Fraſer, 
the caſes of Olive v. Guin le), Orway v. Ramſey (4 ), and 
Campbell v. Hall (e) ITI]. 

Lord 

5 | 

ſaid 6904 rupees, &c. at the time of reco- 
vering the ſaid judgment, were and yet are 
of the value of the ſaid 7474; and being fo 
indebted, the defendant, afterwards, in con- 
ſideration of the ꝑremiſſes, undertook to pay.“ 
— There were other counts to the like effect; 
ſome of them ſtating the ſum only in Zaſt- 
India money, —ſome varying the amount, — 
and ſome ſtating the judgment without add- 
ing, for a certain demand, &c.”—The 
defendant demurred ſpecially to this decla- 
ration, and ſhewed for cauſe, that there was 
no proferfof the letters of adminiſtration. — 


[t] The caſe of Crawford v. Whittal was | 
argued and determined in B. R. H. 13 G. 3. 
It was an action of indebitatus afſumpſit, 
brought by Crawford as adminiſtrator of one 
Hargrave, in which he declared, that the 
defendant was indebted to him, as admini- 
ſtrator, in the ſum of 7477. ſterling, for 
6904 rupees, 10 annas, and 9 pice, of cur- 
rent money of Bengal in the Eaft Indies, by 
a certain judgment of the honourable the 
mayor's court at Calcutta, at Fort William 
in Bengal aforeſaid, holden before, Wc. be- 
fore that time, viz. on, &c. adjudged and 
awarded to be paid by the ſaid defendant to 
the ſaid plaintiff, as adminiſtrator as afore- 
ſaid, for a certain demand of the ſaid plain- 
tiff, as adminiſtrator as aforeſaid, ſued and 
proſecuted in the ſame court, of 5801 rupees, 
Sc. together with intereſt due thereon from 
Oc. till, 9c. at the rate of, Ic. being, Ye. 
current money of Bengal aforeſaid, and coſts 
of ſuit, being, Ic. making together the ſaid 
ſum of 6904 -rupees, Cc. which ſaid judg- 


ary, by Fearnley for the defendant, and 


were made for the defendant : 1. That al- 
| ſigned for cauſe of demurrer ; 2. An objeg- 
tion to the /ubAarce of the declaration, wiz. 
that the grounds of the judgment abroad, 
and the cauſe of action there, ought to have 
been ſhewn.—The caſes of Duplein v. De 
Rewen (J), and Bowles v. Bradſhaw (g) 
(which was indebitatus aſumpſit on a judg- 
meat 


ta) H. 13 Geo. 3. B. K. | 
(5) Cited in The Duzcbeſs of King hon 5 
Ca/e, p. 64. | 


(c) T. 1658. Hard 118. | 
) E. 11 C. 2. B. R. 2 Str. 1090, _ III] Since repented, Grup. a 


60 M. 15 G. 3. . R. 


(f) 2 Fern. 540. 
(2) M. 23. Geo. 2. MSS. 


It was argued, on Taęſday, the gth of Febru- 


Mansfield for the plaintiff, — Two points 
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IN THE NINETEENTH YEAR OF: GEORGE 1. 


Lord MANSFIELD, now and on the former occaſion, ſaid, that 
the plea of nul tiel record was improper. Though the plain- 
tiffs had called the judgment, a record, yet by the additi- 
onal words in the declaration, it was clear they did not 
mean that ſort of record to which implicit faith is given by the 
courts of Weſtminſter Hall. They had not mifled the court, 
nor the defendant, for they ſpoke of it as a record of a court 
in Jamaica. The queſtion was brought to a narrow point, for 
it was admitted on the part of the defendant, that indebitatus af- 
fumpſit would have lain, and on the part of the plaintiffs, that 
the judgment was only prims z facie evidence of the debt. That 
being ſo, the judgment was not a ſpecialty, but the debt only 
a ſimple contract debt; for aſſump/it will not lie on a ſpe- 


cialty. The difficulty in the caſe had ariſen from not fixing 


ment in the court of Exchequer in Ireland 


were cited. As to the firſt point, the court 


ſaid, that profert of the letters of adminiſtra- 

tion was unneceſſary; becauſe, in this action, 
the plaintiff had no occaſion to have deſcribed 
himſelf as admmiiftrator.—Second point; 
Afton, Juſt. The declaration is ſufficient; 
we are not to ſuppoſe it an unlawful debt. 

Aſphurſt, Juſt. I have never ſeen this doubt- 
ed; I have often known afumpfit brought 
on judgments in foreign courts; the judg- 
ment is a ſufficzent conſideration to ſupport 
the implied promiſe, —Judgment for the 
plaintiff, Is the caſe of Sinclair v. F raſer, 
an action had been brought by Sinclair in 
the court of ſeſſion in Scotland, upon a 


judgment of the ſupreme court in Jamaica. 


The court of ſeſſion determined that the 
plaintiff was bound to prove before them 
the ground, nature, and extent, of the de- 
mand on which the judgment in Jamaica 


3 


had been obtained. But, upon .an appeal 


to the houſe of lords, they reverſed the de- 
eiſion of the court below, pronouncing the 
« It is 


following ſpecial order of reverſal: 
declared, that the judgment of the ſupreme 


court of Jamaica ought to be received as 


evidence, primã facie, of the debt, and that 
it lies upon the defendant to impeach the 
Juſtice thereof, cr to ſhew the ſame to have 


been irregularly or unduly obtained : It is 
therefere ordered and adjudged, that the 


| 


aid ſeveral interlocutors complained of be, 
| and the ſame are hereby reverſed” (4).— 


While the caſe of Walker v. Witter was 
depending, a writ of error was to have been 
argued in the Exchequer chamber, in a cauſe 


of Plaiffew v. Van Uzem, which is the laſt 
| cafe that has ariſen upon this queſtion rela- 


tive to foreign judgments. It was, an ac- 
tion of indebitatus afſumpſit in B. R. on a 
judgment in a court called the court of or- 
dinance at Ghent. The plaintiff Van Uxem 
had a verdict, and judgment, upon the ſecond 


5 


1778. 
— 
WaLrker 


agaiuſt 
WirrzEx. 


E 


count of his declaration, which only ſtated 


that the defendant was indebted to the plain- 


tiff in, Sec. upon and virtue of a judgment 
obtained in the ſaid court; **.and being 
ſo indebted,” c. without ſaying any thing 
of any demand for which the judgment was 
given. Bearcreft had moved the court of 
B. R. in arreſt of judgment, but was refuſed 


a rule to ſhew cauſe. —The plaintiff in error 


aſſigned for errors, ſpecially, That it did not 
appear by this ſecond count upon what 


account the judgment abroad was piven ; 
and that it did not appear that it was given 
on account ef any juſt debt, or for any other 


good and ſufficient caufe of aftion.—The 


cauſe was ſet down for argument on the 
26th of June, T. 18 Ges. 3. but no body 
appeared to argue on the part of the plain- 
tiff in error: and the judgment was aftirm- 


| ed of courſe. 


(5) 4th March, 1771. Cited in The Dutcheſs of King ſton's Trial, p. 64. 
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approved of at firſt, and from the manner in which the ſtatuse 


* CASES IN MICHAELM AS TERM 


accurately what a court of record, is in the eye of the law. 


That deſcription is . confined properly to certain courts in 


England, and their Judgments cannot be controverted. Fo- 
reign courts, and courts in England not of record, have not 


that Privilege, nor the courts in ales, Sc. but the doc- 


trine in the IA v. Fraſer, was unqueſtionable [+ 2]. 


Foreign judgments are a grgund of action every where, but they 


are examinable. He recollected a caſe of a decree on the chan- 
cery ſide in one of the courts of great ſeſſions in Wales, from 
which there was an appeal to the houſe of lords, and the de- 


cree affirmed there; afterwards, a bill was filed in the court 
of chantery, on the foundation of the decree ſo affirmed, and 
Lord Hardwicke thought himſelf entitled to examine into the 
juſtice of the decifion of the houſe of Lords, becauſe the origi- 


nal decree was in the court in Vales, whoſe decifions were clear- 


ly liable to be examined [+ 3].—(He alſo mentioned a caſe on 
the mortmain acts to the ſame purpoſe) Debt may be brought 


for a ſum capable of being aſcertained, though not aſcertained 


at the time of the action brought. —(It had been faid at the bar, 


that the value of Jamaica currency was fluQuating and uncer- 
tain)—It is not neceſſary that the plaintiff in debt, ſhould re- 


cover the exact ſum demanded [+ 4]. 

WiIIxs, Fuftice, of the ſame opinion. 

ASHHURST, Juſtice, of the ſame opinion, He aid, , that, in 
indebitatus afſumpfit on a foreign judgment, the judgment is 
ſhewn as @ conſideration; and, wherever indebitatus afſumpfit can 
be maintained, debt will lie. 

Bur TER, Juſtice, of the ſame opinion.—He obſerved that all 
the old caſes ſhew, that whenever indebitatus afſumpfit is main- 
tainable, debt alſo is. Till Slade's caſe, a notion prevailed, 


that, on a ſimple contract for a ſum certain, the action muſt be 


debt: but it was held in that caſe, that the plaintiff had his 


election either to bring umb, or debt. By the arguments 


in Vaugban (a), it ſeems the doctrine of Slade s cafe was not 


of 3 Fac. 1. c. 8. is penned, it is probable the action of 

afſumpfit was not then much in uſe in ſuch caſes, Afterwards, 

however, it became very e and that is the reaſon 
1 127+ Wo 

(a) 101. 4 

e. In the Court of Sefion, Cochran v. The Earl of Buchan. June, 1698. Sir 


Zi. Deir. Decifrens, 1. 
[I 3J 1. Eq. Ca. Atr. 83 .. 3. Iguierdo v. Forbes, B. R. H. 24. Geo, 3. M. 8. 8. 


tal. Hlut v. Lowe, C. B. T. 18 Geo. 3. * 1221. 
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why we meet with no inſtances in the books, of debt brought 1578. 
op foreign judgments. -- As to the point that the judgment 


Warkrer 


is not a record, and that the defendant muſt have judg- - 
ment on the pleas of mul ticl record, there is no foun- NOT 


dation for it, becauſe it is ſtated to be a judgment of a 
court in Jamaica. As ſuch, it is to be tried by the coun- 
try, (as it might have been in this caſe, on the ui debet,) 


and not by the court. The prout patet per recordum in the 
declaration, is abſurd and may be rejected, and the plea 


of nul tiel record is a mere nullity. The plaintiffs have done 
right to ſtate the judgment in the manner they have done, be⸗ 70 
cauſe that is matter of deſcription. | 
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Judgment for the plaintiffs. 
wo * | Friday 23th. 
$111» $0N and others, again// JounsoNn and others. Nov. 
| | | When a baſ- 


H Is was a caſe reſerved for the opinion of the court, on tard having a 
an action of debt, on a bond. —The cauſe was tried be- dee ark 


fore EYRE, Baron, at the laſt Aſſizes for the county of Efex. the mother, 
lives with her 


The ſubſtance of the pleadings was as follows: — The plaintiffs £7. 
having declared in the uſual form, the defendants craved oyer of the pariſh 


the condition of the bond, which was in theſe words; —“ Whereas agg I 
% Jemima Waſs of Wickham, St. Paul aforeſaid, fin ole woman, 3 
0 hath by her voluntary examination taken upon oath before Charles oo _ 
« Hurrel Eſq; one of his Majeſty's Juſtices of the peace in and 
* for the ſaid county, declared herſelf to be with child, and that 
the ſaid child is likely to be born a baſtard, and to bt chargeable 
** to the ſaid pariſh of Wickbam St. Paul, and that Fames Johnſon 
above named, wheelwright, is father of the ſaid child; Now 
a the condition of the aboveobli gat ion is ſuch, that if the laid Fames 
** Fobnſon, his heirs,executors, or adminiſtrators,do,and ſhall from 
*, time to time, and at all times hereafter, fully and clearly i in- 
« deninify, and ſave harmleſs, as well the above named churchwardens | f 
4 over ſeers of the poor of the ſaid pariſh of Wickham St. Paul, 
s and their ſucceſſors for the time being, as alſo all and fngular the 
* other pariſhioners and inhabitants gf the ſaid pariſh of Wickham 
St. Pau which now are, or hereafter ſhall be for the time being, 
* of and from all manner of coſts,” taxes, rates, aſſeſſments and 
my charges whatſoever, for or by reaſon of the birth, education, and 
maintenance of the ſaid child, and of and from all actions, ſuits, 
* troublesand other demands and charges whatſoever tauching and 
3 con- 


CASES IN MICHAELMAS TERM 


1778. „ concerning the ſame ; — Then this obligation to be void, 
iy "dog * otherwiſe to remain in full force. — They then pleaded that, 
againft after the execution of the bond, and after the woman had de- 
Jouri*-  clared that the was with child, that the child was likely to be 
born a baſtard, and to be chargeable to the pariſh of Wickham 
St. Paul, and that Fobnſon was the father, ſhe removed herſelf 
voluntarily from Wickham St. Paul, to the pariſh of Gueſting- 
thorfe, and was there delivered of the ſame baſtard child, by 
| reaſon whereof the ſaid child was /awofully ſettled in the pariſh of 
Cueſtingtborpe, and was not, nor at any time fince its birth bad 
”. been, chargeable to or lawſully ſettled in the pariſh of Wickham + 
[8] Se. Paul; and that if the abovenamed churchwardens and over- 
ſeers of the pariſh of Wickham St. Paul, and their ſucceſſors g 
for the time being, and the pariſhioners and inhabitants of the 20 
ſaid pariſh or any of them for the time being, had, at any time, . 
from the making of the bond, been damnified by reaſon of the 
birth, education, and maintenance of the child, or by reaſon of 
any action, ſuit, trouble, and other charge whatſoever touching 
the ſame, they had been ſo damnified of their own proper and 
voluntary acts, and wrongs, and agdinſt the will of the ſaid 
7 Jabnſon the reputed father of the ſaid baſtard child. The 
plaintiffs replied, that the pariſh of Vicbbam St. Paul, before, 
and at the time of the birth of the child was, and ill continued 
to be, the place of the mother's legal ſettlement, and that, ſoon, 
after her delivery, ſhe returned to Yickham St. Paul, and brought 
the child with ber, to be there nurſed and nurtured, that the 
child had remained there ever ſince, being ſtill under three years 
of age, and that from the return of the mother with the child, 
till the bringing the action, neither Jobnſon, nor any other per- 
ſon on his behalf, had found any proviſion for the child; by 
reaſon whereof the inhabitants and pariſhioners of Wickham 
St. Paul during that time, leſt the child ſhould die for want 
of neceſſary food and nurture, were forced to expend, and did 
expend, the ſum of, &c. in providing neceſſary food for the ſaid 
child, and ſo were, otherwiſe than of their own wrong, damni- 
fied by reaſon of the maintenance of the ſaid baſtard child. The 
* | defendants in their rejoinder ſaid (as before) that the inhabit- 
ants and pariſhioners of Wickbam St. Paul had laid out the mo- 


>. ney mentioned in their replication, of their own wrong, and 
were damnified of their own wrong ; on which rejoinder, iſſue 


was joined. The Jury found a verdict for the plaintiffs with 
one ſhilling damages. The facts, as ſtated in the caſe, were theſe: 
| — — 
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The defendant Fohn/on being apprehended by virtue of a warrant 
under the ſtatute of 6 Geo. 2. c. 3. gave the bond in queſtion to 
indemnify the pariſh of JYickhbam St. Paul. Afterwards Jemima 
Waſs was delivered of the child mentioned in the pleadings, 
which was born a baſtard in the pariſh of Gueſtingtborpe. 
After her delivery, ſhe returned to the pariſh of Wickham St. 
Paul, where ſhe was legally ſettled, carrying her child with 
her, in a ſtate of perfect health, and received one ſhilling and 
ſixpence per week from the plaintiff Simpſon, one of the over- 


ſeers of the poor of the pariſh for the maintenance of herſelf 
No demand was made at any time on Johnſon, 


and her child. 


who lived in the adjoining pariſh of Gutſtingtborpe, but a de- 
mand was made by Simpſon on Robert Dolbey (one of the co- 


obligors) to defray the expence above ſtated, which he refuſed 
Laſtly, there was no order made by a Juſtice or Juſtices 


to do. 


of the peace, directing the allowance of one ſhilling and ſixpence, 
or any other ſum, to be made by the pariſh officers of Wickham 


„„ | 
Peckham for the plaintiffs. 


Rous for the defendants. 


The court were ſo clearly of opinion with the defendants, that 
they would not hear their counſel. — Lord Mansfield ſaid that 
the payment by the pariſh officers of JYVickhham was doubly vo- 
luntary : Firſt, becauſe there had been no order upon them to 
pay; and ſecondly, becauſe they were not liable to maintain 
the child, but the pariſh where it was born, and that they 
ſhould have PET, to the officers of that pariſh [2]. 


[2] This queſtion, r. Whether chil- 
* dren under ſeven years of age, who are 
living with their mother for nurture, at 
the place of the mother's ſettlement, but 


«© whoſe own ſettlement is in another pa- 


e rjſh, are to be maintained by the pariſh 
« where the mother lives and is ſettled, 
and from whence they are irremovable, 
or by the pariſh where they are ſettled ;” 
came on, and was determined in the court 
of B. R. in H. 17 Geo. 3. in the caſe of 
The King v. The inhabitants of Hemlington. 


The caſe was this: — Elizabeth, a ſingle | 


woman, with her child Mary, went un- 
der a certificate, from Hemlington to Dar- 
lington, in which laſt pariſh ſhe had two 
baſtard children, and there became charge- 


(i) 3 Burz's Juſt. p. 336, 337. 13th Ed. 


able. 


der of ſeſſions. 


Judgment for the defendants. 


An order being thereupon made for 


the removal of her and Mary to Hemling- 
ben, ſhe took the two children who were 


born in Darling/on-with her, they being both 
under the age of emancipation. Two ju. 
tices made an order on the pariſh of Dar- 
lington for the maintenance of the two 
children born in that pariſh ; which order, 
upon an appeal, was quaſhed. Daven- 
fort ſhewed cauſe in - ſupport of the or- 
After mentioning the caſes 
of Mang ford v. Branden, and others tated 
in Parn, (i) he made ſimilar obſervations 
upon them, to thoſe which are to be found 
in Burn's note, wiz. that what had been 
faid in thoſe caſes relative to the preſent 
queition, was _— matter of argument, the 

point 


Jonxsox. 
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point in diſpute in all thoſe caſes having 
been the ſettlement, not the maintenance. 
He mentioned that Burn, in another place 
(4), ſeemed fully of opinion, that the pa- 
riſh of the mother is liable ; and contend- 
ed, that it was contrary to the ſpirit and 
intention of the 18 El. c. 3. to burthen the 
pariſh where baſtards are born with their 
ſupport That the inconvenience of ſuch 
a practice would be very great, in many 
caſes where the two pariſhes might be ſitu- 


ated at oppoſite extremities of the kingdom. 


That there is no ſtatute which gives the 


Juſtices any authority to make an order for 


the maintenance of children on a pariſh where 
they do not actually reſide. That there are 
only two inſtances where a power of that 
nature is veſted in Juſtices, viz. 1. Where 
it is neceſſary to aſſeſs one pariſh in aid of 
the poor rate of another; and 2. In the 
caſes of paupers improperly removed: 
'That it would be much more expedient, 
that the pariſh which is bound to maintain 
the mother, ſhould alſo maintain, as caſual 
poor, the children which ſhe had a right to 
bring with her, and which could not be 
taken from her before the age of ſeven ; 
and that he had been informed, that the 
practice had been conformable to what he 
contended for. Wallace was going to an- 
ſwer Davenport, but the court ſtopped him, 
and ſaid that the point was clear and ſet- 
tled. Lord Mansfeld. — Mr. Davenport has 
cited no authorities in ſupport of Dr. Burn's 
propoſition, and there are many againſt it; 
viz, „Rex v. St. Giles's in the Fields (I), 
Rex v. Wang ford (mn), and Rex v. Saxmund- 
ham (u), which is directly in point. The 
practice is alſo agreeable to thoſe caſes.— 
Afton Juſt. cited another caſe, where it 
was directly held that the pariſh where the 
ſettlement of the nurture child is, ſhall main- 
tain it. — Judgment to quaſh the order of 
ſeſſions and confirm the original order by 
which the pariſh of Darlington was charged. 

The caſe of Saxmundbam is very ſhort in 
Forteſcue (o), and the point is merely ſtated 
as a poſition, without the facts or orders, or 
the reaſoning of the court. But the caſe 
of the inhabitants of Shermandbury v. Bolney 
(o), which Mr. Davenport mentioned in 


(K.) p. 326. 

(!)T. 6 &S 7 Geo. 2 Burr. Settl. Caſes, 
No. 2. | 

(m) 12 Will. 3. Forteſe. 307. 

) Tranſcribed by Fett, p. 254. 


3 


his argument, was exactly the ſame with the 
preſent, for there can be no diſtinction (as 


to this queſtion) between baſtards and legi- 


timate children, who have a different ſet- 
tlement from their mother. In that caſe, a 
woman with three children, all under ſeven, 
being ſettled in Shermandbury, married a 
perſon ſettled in Bolney. After the mar- 
riage, Ahe mother and the three children 
were ſent to Bolney. The pariſh of Sher- 
mandbury, before the marriage, allowed 
three ſhillings per week for the three chil- 


dren ; and the payment being diſcontinued 


after the marriage, on complaint of the pa- 
riſh of Bolney, two Juſtices made an order 
that SHermandl ury ſhould continue to pay 
the three ſhillings. The ſeſſions, and after- 
wards thc court ef B. R. confirmed the order 
of the Juſtices. And the court ſaid, This 
„ caſe is within the equity of the ſtatute for 
the relief of the poor, and there is no 
«« reaſon that Shermandbury ſhould be diſ- 
charged of the children by their mother's 
* marriage.” This caſe is cited in Bott 
from Carthew, but for another point. It 
has been ſuppoſed that there might be diffi- 
culties in obtaining and enforcing an order, 
in a caſe like the preſent. But the caſe of 
Shermandbury v. Bolney ſhews, that the Juſ- 
tices of the county in which the pariſh liable 
is ſituated, ought to make the order, on the 


complaint of the pariſh officers of the parith | 


where the mother lives. The order in the 
caſe of Hemlington was probably made in the 
ſame manner. The inconvenience when 
the two pariſhes are at a great diſtance from 
each other, is only ſimilar to what is experi- 


enced on appeals brought on removals from 


pariſhes at a great diſtance. As to the me- 


thod of enforcing the order, it may be done 


by indictment, or perhaps the pariſh officers, 
in whoſe behalf it is made, might maintain 
a ſpecial action of Mumpſit againſt thoſe 
upon whom it is made, Vide Rann v. Green, 
B. R. M. 17 Gee. 3 [+ 5], where the court 
held, that when perſons acting under a pri- 
vate act of parliament, make an order by 
authority of ſuch act for the payment of 
money, the law raiſes an afſump/it. The 
ſame reaſon muft hold in the caſe of a pub- 
lic act. 


(o) Carth. 279, 


& x 5], Rex V Toms. E. 20 Geo. Is Infra 


p. 385. Raum v. Green, ſince reported, Cowp. 
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ain S rr Aux. 
BEAN ag „. ö 


"HE plaintiff inſured the ſhip called the Martha, at and 

from London to New York, the voyage to commence 
from a day ſpecified ; 
written theſe words, „Eight nine-pounders with cloſe quar- 
<« ters, ſix fix-pounders on her upper decks, thirty ſeamen, be- 
« ſides paſſengers.” The ſhip failed from the Downs on the 
iſt of March, and was taken on the 1oth, by an American 
privateer, and was ſent, with a prize- maſter on board, to make the 
[*] port of Boſton. On the zothof May, the plaintiff brought this 
action againſt Stupart, an underwriter on the policy; on which 
Stupart paid the premium into court, and pleaded the general 
iſſue. About the 6th of July, and before the trial, accounts 
were received that the ſhip had been retaken ſome time in May 
and carried into Halifax.—The cauſe came on for trial before 
Lord MANSFIED, and a ſpecial jury, at Guildhall, at the Sittings 
after Trinity term, 18 Geo, 3. The defence ſet up was, that there 
were not thirty ſeamen on board the ſhip, according to the terms 
of the ſtipulation in the margin of the policy: and, in fact, it 
appeared upon the evidence, that, to make up that number, the 
plaintiff reckoned the ſteward, cook, ſurgeon, ſome boys, and 
apprentices, and ſome perſons deſcribed as men learning to be ſea- 
men; and that only twenty-ſix perſons had ſigned the ſhip's 
articles. It alſo appeared that there were ſeven or eight paſſen- 
gers on board. 
 Bearcroft, of counſel for the defendant, 
this was a warranty, not a repreſentation, and that being ſo, it 
muſt be literally and ſtrictly complied with. That ſeamen meant 


men trained to the occupation of mariners, either ſuch as are called 


able-bodied, or at leaſt ordinary ſeamen, in oppoſition to land- 
men, and could never include boys, or the ſteward, cook, and 
ſurgeon, of a ſhip. That, at any rate, none but thoſe who had 
figned the articles were to be conſidered as ſeamen, and then 
the number warranted was not compleat. That, in the late caſe 
of Pawſon againſt Ewer [3], it had been determined, that the 
g ſtrict 

[3] Paarſen v. Eaver, Paauſon v. Snell, and 
Pawſonv. Watſon [+ 6], which were all ac- 


tions on the ſame policy, were atgued on a 
motion for a new trial in the court of King's 


{ | | B 0 uch 
[+ 6], Since reported, C crop. 785. 


and, on the margin of the policy, were 


contended, That | 


1778. 


A warranty 
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lowed, 2s 
much as if 
written in the 
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perſons be- 
longing to 
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ſtrict words of a repreſentation need not be fulfilled, pro- 
vided the departure from them is not materially to the prejudice 
of the inſurers, but that, in the caſe of a warranty, it is other- 


wile, that being a condition, and taken as part of the policy ; 


and that the circumſtance of the ſtipulation, in this inſtance, 
being written on the margin, made no ſort of difference, [4.] 


7 g > 


was ſhortly this :>The broker who made 
the inſurance ſh2wed to ſome of the under- 
writers a paper detached from the policy, 
containing inſtructions relative to the force 
the ſhip was to fail with, viz, *© 12 guns, 
and 20 men.” There were no guns or men 
on board, when the policy was ſubſcribed. 


Mr. Thornton, the firſt underwriter on the 


policy, had ſeen. the paper (and he had 
paid). Vatſon and Snell had not ſeen it. 
Exer, who had ſubſcribed after them, had; 
but they all underwrote at the ſame pre- 


mium, which was proved to be the pre- 


mium for ſuch a veſſel as that in queſtion, 
when' failing without force. The ſhip ac- 
tually failed with only 10 guns (four- 
pounders) and 6 ſwivels, and with only fix- 
teen men and ſeven boys, beſides paſſengers. 
It was proved, that boys are entered on the 
ſhip's books, and conſidered on ſhip-board 
as men; and that 10 guns and 6 ſwivels 
are of greater force than 12 guns. 'That 
upon the whole, the ſhip was of more force 
than ſhe would have been, if the written 
inſtructions had been ſpecifically adhered to. 
There were verdiQs for the plaintiffs; but 
on the motion for a new trial in one of the 
cauſes, which was to determine the reft, it 
was contended ori the part of the defendant, 
that the inſtructions ſhewn to the firſt un- 
derwriter (upon whom in general all the 
others rely) being in writing, were to be 
conſidered as a warranty, which muſt be 
ſtrictly complied with; and that it had not 
been complied with in this caſe. The 
counſel for the plaintiff on the contrary 
maintained, in the firſt place, that the writ- 
ten paper being ſeparate from the policy, 
was only a repreſentation, and that it was 
ſuflicient to comply with it in ſubſtance, or 
to do what was equally beneficial to the 
_ underwriters; but, in the ſeeond place, that 
the terms had been ſtrictly complied with, 
For that ſwivels were a ſpecies of guns, and 


Bench in Eafter term, 18 Geo. 3. The caſe | 


1 


' He 


that boys, in the maritime ſenſe, were rec- 
koned men. or ſeamen, as oppoſed to paſ- 
ſengers. The court were of opinion, that 
the word men in the marine language does 
include boys; but they chiefly went upon 
the diſtinction between a warranty and a 


repreſentation, and held that in this caſe, the 


inſtructions, though in writing, yet being 
on a ſeparate paper from the policy, were 
only a repreſentation ; and as they had not 
been departed from fraudulently, nor in a 
manner detrizyental to the underwriters, the 
policy was in. force againſt them. 


_ [4] At the Sittings at Guildhall after M. 


19 Geo. 3. in a cauſe of Kenyon and ano- 


ther v. Berthon, the followin g words were 
written tranſverſely on the margin of the po- 
licyz “ In port 2oth of July, 1796.%%—— 
The ſhip was proved to have failed the 18th 
of July, and Lord Mansfield held that this 
was clearly a warranty; and though the 
difference of two days might not make any 
material difference in the riſk, yet as the 
condition had not been complied with, the 
underwriter was not liable. But 1. tho 
a written paper be wrapt up in the policy, 
when it 15 brought to the underwriters to 
ſubſcribe, and ſhewn to them at that time; 
or, 2. even though it be wafered to the 
policy at the time of ſubſcribing, ſtill it 


is not, in either caſe, a warranty, or to be 


conſidered as part of the policy itſelf, but 
only as a repreſentaticn. The firſt of thoſe 
points occurred in a cauſe of Pawſer v. 
Barnevelt (), tried before lord Mansfield 
at (uiiaball at the fittings in Trinity term, 
18 Geo. 3. where the policy- was the ſame 
as in the caſe of Pauſew v. Euer. The 
counſel for the defendant offered to pro- 
duce witneſſes to prove, that a written me- 
morandum incloſed, was always conſidered 
as part of the policy. But his lordſhip ſaid, 
it was a mere queſtion of law, and would 
not hear the evidence; but decided, that 

A rit- 


O) Thurſday, 25 July, 1779. 
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IN THE NINETEENTH YEAR OF GEORGE III. 


He ſaid the nature of the voyage, which was of a very dan- 


gerous ſort, explained the condition, and that real ſeamen muſt 


have been meant. 


He alſo argued (though but ſlightly) that, 


whatever might be the conſtruction of the policy, the plaintiff 
was not entitled to recover as for a total.loſs, becauſe the ſhip 
had been retaken, and had never been ha prefida beoſtium. 
Witneſſes were examined to explain what i is generally underſtood 
by the word ſeamen, and it was either in proof, or admitted, that, 

at the cuſtom-houſe and Greenwich hoſpital, boys are included 


in that word. 


Lord MANSFIELD obferved, in ſumming up to the; jury, chat 
the import of words muſt be collected from the ſubject, to which 


they are applied. 


That if, in the preſent caſe, the inſured had 


ſtipulated for thirty ſeamen, beſides boys and landmen, then it 
would have been clear that the terms had not been complied 
with; but that, in this policy, ſeamen were contraſted with paſ- 
ſengers, and, in that ſenſe, the word ſeemed to include boys as 
well as men: but he left the conſtruction to the jury. 

The jury having found a verdict for the plaintiff as for a tot 
loſs, the defendant, in this term, obtained a rule to ſhew ſe 


why there ſhould not be a new trial. 
On the day for ſhewing cauſe, Lord MANSFIELD, after report- 


ing the facts as above related, and that he had left the conſtruc- 
tion of the word * amen” to the jury, obſerved that he himſelf 
had thought there was little doubt on the queſtion, after what 
had paſſed in the cauſe of Pauſon v. Ewer. That the warranty 


might have been ſo worded as only to include able ſeamen (as if 


feamen had been oppoſed to landmen) ; but that, as expreſſed 
here, the contraſt being with paſſengers, the whole of the crew or 
ſhip's company appeared to be meant. That this was the:gencral 


maritime ſenſe of the word. 


. 
©. 


Bearcroft, and Lee, argued in ſupport of the rule for a new 
trial, They obſerved, that, although the Solicitor General, who 


a written paper did not ea a ſtrict war- 
ranty by being folded up in the policy. The 


ſecond occured in Bzze v. Fletcher (9) +7], 


tried at Gailaball, after E. 19 Geo. 3. where it 
appeared, that, at the time when the inſurers 


underwrote the policy, a {lip of paper was 


wafered to it, deſcribing the ſtate of the ſhip 
as to repairs and ſtrength, and alſo mention- 
ing ſeveral particulars of her intended voyage, 
which particulars, in the event, had not been 


{g) Monday, 31 May, 1779. 


E 


complied with. Lord Mansficld ruled, that, 
this was only a zrepreſentation; and, if the 
jury ſhould think there was no fraud intended, 

and that the variance between the intended 
voyage as deſcribed in the ſtip of paper, and 
the actual voyage as performed, did not tend 
to encreaſe the riſk to the underwriters, he di- 
rected them to find for the plaintiff; who ac- 
cordingly had a verdictr. 


[t 7] infra, M. 20, Gee. 3. p-. 271. 
:-- - Bad 
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againſt 
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[14] 


was conſidered as totally loſt in a remote part of the world. 


MICHAELMAS TERM 

/ 
had conducted the cauſe for the ES”; had not opened the ſti- 
pulation i in the policy expreſsly either as a warranty, or as a re- 
preſentation, but had inſiſted that it had been complied with, 
his lordſhip had aſſumed it to be a warranty; as they ſaid it 
certainly was. That, being a warranty, the caſe of Pauſon 
v. Ewer did not apply. That the ſenſe of the word ** ſeamen” 
is well underſtood, and the diſtintion between ſeamen and 
landmen or boys, as fully eſtabliſhed as that between clergymen 
and laymen. That a ſeaman is only ſuch a perſon as is liable to 
be preſſed. As to the queſtion, whether it was a total or an 
average loſs, they cited the caſe of Hamilton v. Mendez (r), and 
contended that the jury had never taken that point into their 
conſideration. 
Lord MansFIELD,—The whole argument for the defendant 
turns upon begging the queſtion. There is no doubt, but that 
this is a warranty. Its being written on the margin makes no 
difference. Being a warranty, there is no doubt but that the 
underwriters would not be liable, if it were not complied with, 
becauſe it is a condition on which the contract is founded. But 
the queſtion is, whether, in this warranty, the word emen 
was uſed in the ſtrict literal ſenſe or not. If it was, the warranty 
has not been complied with. It is a matter of conſtruction. 
Boys are reckoned ſeamen, not only at the cuſtom-houſe, and 
Greenwich hoſpital, but in the diſtribution of prizes. I think the 
parties were not ſanguine at the trial. The ſpecial jury, and the 
bye-ſtanders, were perfectly clear. They hardly ſeemed to think 
it a ſerious queſtion in this cauſe. There is ſcarcely now ſuch 
a thing as a ſhip entirely manned with ſeamen ſtrictly ſo called. 
Even on board the King's ſhips, they are ſatisfied with a few 
ſtri& ſeamen, and able bodied landmen make up the reſt of the 
crew. Thad no doubt of 32 of the word in this policy, and 
the jury decided it. With regard to the other queſtion, it was 
ſtated as a forlorn hope; but certainly, when the action was 
brought, there was no proſpect of a recapture of the ſip ; ſhe 


CASES IN 


The report which afterwards prevailed of her being retaken, ſome 
months after the capture, was looſe and general ;—no circum- 
ſtances known, no account of her ſituation, nor of what part of 
the cargo might be ſaved. In ſhort there is no doubt, but that 


it was a caſe where the owner might abandon. 
The rule charged. 


2 Farr, 1198. 


(7) B. R. T.G. 3. 


LAVTOW 
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LAYTON agarmfp PEARCE. 


Y the Lottery act of 1777 (17 Geo. 3. c. 46.) a penalty 
of 5007. was given to be recovered in a gui tam action 
againſt any perſon—** V bo ſhould receive any money whatſoever, 


« jn conſideration of repayment of any ſum or ſums of money, in 
e caſe any ticket or tickets in the ſaid lottery ſhould prove fortu- 


« nate, or in caſe of any chance or event relating to the drawing 
« of any ticket. or tickets in the ſaid lottery, either as to the 
« time of ſuch ticket or tickets being drawn, or whether ſuch 
cc ticket or tickets ſhould be drawn fortunate or unfortunate, —” 
This was an action upon that ſtatute, againſt a lottery-office 
keeper. The declaration contained three counts, — The firſt ſtat- 
ed that the defendant had received 1/. 6s. from one Robert Grif- 
fn, in conlideration of repaying the value of an undrawn ticket, 


if the above number ſhould be drawn on the enſuing day.—The 


ſecond, that he had for the like ſum, and in the libe event, un- 
dertaken to deliver an undrawn ticket. The third only differed 
from the firſt, in ſtating the ſtipulation to have been to pay a 
preciſe ſum (of 207.) on the like event, and in following more 


accurately the words of the ſtatute —The agreement proved at 


the trial was is the alternative, vis. that Grin had paid to the 
defendant 1 J. 6s. on condition that if the ticket No. 73. 
in the lottery then drawing, ſhould come up, either a blank or 
prize on the enſuing day, he (the defendant) would either deliver 
to Griffin an undrawn ticket, or pay bim 201, He had not in fact 
done the one thing or the other. The cauſe was tried before 
Lord MAN$F1ELD, at Guildhall, and, a verdict having been found 
for the plaintiff, Dunning moved for a rule to thew cauſe why it 
ſhould not be ſet afide, and a nonſuit entered:—1. Becauſe the 


agreement, proved, did not correſpond with that ſtated in any 


one of the three counts in the declaration :—2. Becauſe the a- 
greement as proved would not maintain the action, for that, be- 
ing optional, it was not within the proviſions of the'ſtatute. 

The rule was granted, and the Solicitor General, and Lane, 
ſhewed cauſe.— They ſaid that the plaintiff, by bringing this ac- 
tion, had made his election [5], and had converted the contract 
into an abſolute agreement for the payment of money. 


Dun- 


{5] The plaintiff here was a third perſon, witneſs who proved the tranſaction at the 
trial, but it would have been a violent pre- 


and not the inſured. Griſis indeed was the 
ſumption 


* 


Under an 


agreement to 
perform one 
of two thin g, 
the option is 
in the perſon 
who is to per- 
orm. —Ifone 
of the two 
things is pro- 
hibited under 
a penalty, no 
action will lie 
for the penal- 
ty, until the 
party makes 
hiseleQion by 
performing 
the prohibit- 
ed part of the 
contract. 
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Lay ron Dunning, and Davenport, on the other ſide. They obſerved 
. that this, being a penal ſtatute, was ferifti juris, and that the 


. plaintiff, by not ſtating the contract on the record exactly as the 
fact was, had deprived the defendant of the means of bringing 


its legality before another court by a writ of error. 
Upon a queſtion from the court, the Solicitor General faid, 
that, by the general practice, the option in ſuch tranſactions was 
in the inſured, 

The court took ſome days to conſider. 

Lord MAxSs FIELD, We are of opinion that, if the option 
had been in the inſured, and if he had made his election to 
take the 20/. the contract would have been ſufficiently ſtated, 
becauſe he would thereby have converted the agreement into 
an abſolute contract for the payment of money, and then the 


other part of the alternative in the original bargain would be- 


| come ſurpluſage. In an action on the ſtatute of 2 Geo. 2. c. 24. 
[ 16 ] againſt bribery, the act of bribery laid, was the corrupting a 
voter to give his vote for Mr. Lockyer and the earl of Egmont, 
and the evidence was, that the contract was to vote for Mr, 
Lockyer and his friend. The court held, that, by that part of the 
tranſaction by which the voter was corrupted to vote for Mr. 
Lockyer, the offence was compleat, and that the reſt was ſurplu- 
ſage, and needed not to be proved (). But, though the practice 
may be, that the inſured ſhall have the option, in point of law, 
the perſon who 1s to perform one of two things in the alterna- 
tive has the right to elect. This has been eſtabliſhed by a va- 
ricty of caſes. The preſent action, therefore, cannot be ſup- 


ported, [6]. 
Judgment of nonſuit. 


ſumption indeed to have conſidered that as |] office was not kept by the defendant, but 
a conſtructive election. another perſon. But the diſcuſion of that 

[6] Part of Danuning's rule was for a new | part of the cafe became unnecefiary, by the 
trial, on the ground, that, according t- the | opinion delivered by the court on the other 
weight of evidence given at Nif Prius, the | point. 


(s) Cembe v. Pitt, M. 5 Geo. 3. B. R. 3 Burr. 15 86. But wide Briſtow v. Wriehi, 
infra, E. 21 Gee. 3. p. 640. 
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100 fhip in- HE ſhip Molly being inſured “ At and from Maryland 
ae box" wh ** to Cadis,“ was taken in Cheſapeak Bay, in the way to 


voy:ge, fails 


upon another, Europe. Upon this, the inſured brought this action againſt the 


tough ſhe 
be taken be- de- 
ere the dividing point of the two voyages, the ey; is diſchuged 5 
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IN THE NINETEENTH YEAR OF GEORGE III. 


came on at Guildhall, before Lord MANSFIELD, when a verdict 
was found for the defendant, and, a new trial being moved for, 
the material facts of the caſe appeared to be as follows ;—The 
ſhip was cleared from Maryland to Falmouth, and a bond given 
that all the enumerated goods were to be landed in Britain; and 
all the other goods in the Britiſb dominions. An affidavit of 
the owner ſtated that the veſſel was bound for Falmouth. The 
bills of lading were 10 Falmouth and a Market.” And there 


was no evidence whatever that ſhe was deſtined for Cadis, The 
place where ſhe was taken, was in the courſe from Maryland both 


to Cadiz and: Falmouth, before the dividing point. Many circum- 
ſtances led to a ſuſpicion that ſhe was, in truth, neither deſign- 
ed for Falmouth nor Cadiz, but for the port of Boſton, to ſupply 


the American army; but there was not ſufficient direct evidence 


of that fact.— At the trial, Lord Mansr1trD told the | Jury, that 
if they thought the voyage intended was to Cadiz, they muſt find 
for the plaintiff, —If, on the contrary, they ſhould think there was 
no deſign of going to Cadiz, they muſt find for the defendant. 
The Solicitor General, Dunning, and Davenport, argued for the 
new trial.—They contended that this was like the caſes of an 
intention to deviate where the capture had taken place before 
the deviation was carried into execution, and they cited, Fofter 


v. Wilmer (t), Carter v. The Royal Exchange Aſſurance Com- 


r cited in Fofter v. Wilmer, and Rogers v. Rogers, a very 
late caſe in this court.—They, beſides, urged, that, by - 4 
Market” in the bills of lading, and in the inſtructions to the 
broker (where that expreſſion was uſed, but which I believe had 
not been read at the trial), was meant Cadiz.—And that 70 Fal- 
mouth and a Market” might be conſidered as meaning to the 
market at Cadiz, firſt touching at Falmouth. (It appeared in 
evidence at the trial, that the premium to inſure a voyage from 


Maryland to Falmouth, and from thence to Cadiz, would * 


exceeded greatly what was paid in this caſe.) 


Lee, and Baldwin, ſhewed cauſe.— They argued, that here 


there had been no inception of the voyage inſured, and there- 


fore the caſe was very different from thoſe cited by the counſel 
for the plaintiff. 3 


Lord MANSFIEID,— The policy, on the face of it, is from 


Maryland toCadiz, and therefore purports to be direct a voyage to 


(7) H. 19 G. 2. 2 Strange 1249. | | 
F Cad, 


defendant, one of the underwriters on the policy. The trial 
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Cadiz. All contracts of inſurance muſt be founded in truth, and 
the policies framed accordingly. When the inſured intends a de- 
viation from the dire& voyage, it is always provided for, and the 
indemnification adapted to it. There never was a man fo fooliſh 
as to intend a deviation from the voyage deſcribed, when the 
inſurance is made, becauſe that would be paying without an in- 
demnification. Deviations from the voyage inſured ariſe from 
after-thoughts, after-intereſt, after-temptation ; and the party 
who actually deviates from the voyage deſcribed, means to give 
up his policy. But a deviation merely intended, but never car- 


ried into effect, is as no deviation. In all the caſes of that ſort, the 


terminus à quo, and ad quem, w were certain and the ſame. Here, 
was the voyage ever intended for Cadiz? There is not ſuf- 
ficient evidence of the deſign to go to Boon, for the court to go 
upon, But ſome of the papers ſay to Falmouth ind a Market, 
ſome to Falmouth. only. None mention Cadiz, nor was there 
any perſon in the ſhip, who ever heard of any intention to go to 
that port. A market” 1s not ſynonymous to © Cadiz ;” that ex- 
preſſion might have meant Leghorn, Naples, England, &c. No 
man, upon the inſtructions, would have thought of getting the 
policy, filled up to Cadiz. In ſhort, that was never the voyage 
intended, and conſequently is not what the underwriters meant 
to inſure. 5 | | 
W1LLEs, and ASHHURST, 7uſtices, of the ſame opinion. 
BULLER, Juſtice, —I am of the ſame opinion. I believe the 
law to be according to the authorities mentioned on the part of 


the plaintiff, but it does not apply here. This is a queſtion of 


fact. There cannot be a deviation from what never exiſted. 
The weight of evidence i is, that the voyage was never deſigned 
for Cadiz. 


The rule diſcharged. 


STUART again} W1lxINs. 


HE two firſt counts in the declaration in this caſe were as 
follows: David Stuart complains of James Wilkins 
being, Cc. For that whereas the ſaid Fames, on the firſt day of 
February in the year of our Lord, 1778, at Hatfeld, in the county 
of Hertford, offered to ſell to the ſaid David, a certain mare of 
him the faid Fames, and whereupon afterwards, to wit on the 


day and year aforeſaid, at — aforeſaid, in the county afore- 


laid, 
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ſaid, in conſideration that the ſaid David, at the ſpecial inſtance 1778. 
and requeſt of the ſaid James, would buy of him the ſaid James, N | 
the ſaid mare, at and for a certain large price or ſum, to wit, . 
the price or ſum of 311. 105. of lawful money of Great Britain, | 

to be paid by the ſaid David, to the ſaid James, when he the 

ſaid David ſhould be thereunto afterwards requeſted ; he the ſaid 
Fames undertook, and then and there faithfully promiſed the = | 
David, that the ſaid mart was ſound, and the ſaid David in 
fact ſaith, that he, confiding in the ſaid promiſe and undertaking 
of the ſaid James, ſo by him made as aforeſaid, afterwards to wit, 
on the ſameday and year aforeſaid, at Hatfieldaforefaid, in the county 
aforeſaid, at the ſpecial inſtance and requeſt of the ſaid Janes, did 
buy of the ſaid James the ſaid mare at and for the faid price or ſum 
of 317. 105. and did then and there pay to the ſaid James the ſum 
of 251. 5s. part of the (aid ſum of 31 J. 195. and did then and 
there undertake and faithfully promiſe the ſaid James to pay him 1101 
the further ſum of 67. 5 s. reſidue of the ſaid ſum of 31 J. 107. 
when he the ſaid David ſhould be thereunto afterwards requeſt- 
ed. Vet the ſaid James, not regarding his ſaid promiſe and 
undertaking ſo by him made as aforeſaid, but contriving and 
fraudulently intending to injure the ſaid David in this behalf, 
did not regard his ſaid promiſe and undertaking ſo by him made 
as aforeſaid, but craftily and ſubtilly deceived the ſaid David in 
this, that the ſaid mare, at the time of the making the ſaid pro- 
miſe and undertaking of the ſaid James, was not ſound, but, on 
the contrary thereof, was unſound, and was afflicted with a cer- 
tain malady or diſeaſe, called the windgalls, to wit, at Harſeld 
aforeſaid in the county aforeſaid ; whereby the ſaid mare then and 
there became, and is of no uſe or value to the ſaid David. 
And whereas alſo the ſaid James, afterwards, to wit, the ſame 
day and year aforeſaid, at Hatfield aforeſaid, in the county afore- 
ſaid, in confideration that the ſaid David, at the like inſtance and 
requeſt of the ſaid James, bought of him the ſaid James, a eer- 
tain other mare of him the ſaid James, at and for a certain other 
large price or ſum, to wit, the ſum of 317. 105. of like lawful 
money, and had then and there paid to the ſaid James, the ſum of 
25 J. 55. in part of the faid laſt mentioned ſum of 31 J. 105. 
and had then and there undertaken and promiſed to pay to the 
ſaid James the further ſum of 6 /. 5s, reſidue of the ſaid. laſt 
mentioned ſum of 317. 10 5. when he the ſaid David ſhould be 
thereunto afterwards requeſted, he rhe ſaid James undertook, 
nd then and there faithfully prom * him the ſaid David, that 

the 
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| 1778. the faid lJaſt-mentioned mare was ſound, —Yet the ſaid Fames, 
not regarding his ſaid laſt mentioned promiſe and undertaking 
6 4 ſo by him made as laſt aforeſaid, but contriving and fraudulently 
25 0 intending to injure the ſaid David in this behalf, did not regard 
his ſaid promiſe and undertaking ſo by him mad e as laſt aforeſaid, 

but craftily and ſubtilly deceived the ſaid David in this, that 

the ſaid laſt mentioned mare, at the time of the making the ſaid 

laſt mentioned promiſe and undertaking of the ſaid James, was 

not ſound, but then was unſound, whereby the faid laſt men- 


tioned mare became, and is of no uſe or value to the ſaid David. 


bl o theſe were added a count for money laid out and expend- 
bi ed, and another for money had and received. — The cauſe was 
mo . | tried, at the Aſſizes at Hertford, before Lord MANSFIELD, and a 
4 verdict found for the plaintiff; but the evidence given being of 


an expreſs warranty, and a doubt being raiſed, whether, in ſuch a 
10 [ 20 ] caſe, this was a proper form* of action, the verdict was taken 
(13 | ſubject to the opinion of the court on that queſtion. 

a i Upon the motion for ſetting aſide the verdict, and entering a 

. nonſuit, Lord MANSFIEID ſaid, that it had been ſuggeſted, 

wy that the form of this declaration aroſe from a determination 

. | of his at the ſame place about twenty years ago, but that, he 

wy ſaid, was a caſe of a clear fraud, and was declared on as a 

fraud. | 

. Cauſe was now ſhewn againſt making the rule abſolute. 

i | Kempe, Serjeant, and Morgan, for the defendant, contended, 
that there are two ſorts of warranty. 1. expreſs. 2. implied. — 
That, in an expreſs warranty, the party is liable without alledg- 
ing notice; but that it muſt be laid warrantizando vendidit, — 
That every promiſe is executory, and refers to ſomething to be 
done in future, whereas the declaration here charged the defend- 
ant with promiſing a thing paſt. They cited Finch. 180. Dyer. 
75. pl. 23. Bro. Abr. Tit. Action fur le caſe. pl. 8. Keilway. g1. 
2 Ld. Raymond. 1118. Herne's Pleader 7, 77, 223. Raſtell. g. 
1 Ventr. 365. Alleyne 91. Salk. 210. Fitz, N. Br. 98. a. 

Lord MANnsFIELD,—The declaration ſtruck me as particular, 
in departing from the old rule of declaring expreſsly on the 
warranty. A warranty extends to all faults known and un- 
known to the ſeller, Selling for a ſound price without warranty 
may be a ground for an aſſumpſit, but, in ſuch a caſe, it ought to 
be laid that the defendant knew of the unſoundneſs. I left it 
to the jury as on a warranty, ſubject to the opinion of the court, 
whether a nonſuit ſhould not be entered. I am told by the 

; 3 learned 
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learned Judges on my left hand (ASHHURST, and Bur LER, Ju- 


ſgices,) that this fort of declaration, where a warranty is to be 
| proved, has been practiſed for twenty years, and that it is made 
uſe of with a view to let in both proofs, if neceſſary. 


21 
1778. 
STUART 


againſt 
WILKINS, 


ASHHURST, Juſtice, — Whatever may have been the old Peat | 


I believe it has been long ſettled that this form of action is right; 
and, havipg been long eſtablithed, I am of opinion that it ought 
to be ſupported. There may be caſes where the count for mo- 
ney had and received may be of uſe to the plaintiff, and the 
warranty including a promiſe, may be declared on as ſuch. 
BUuLLER, Juſtice, This mode has been in uſe ever fance J 


| have known any thing of practice, and my brother As HRHURS T 


remembers it much longer. There is no objection to it, in 
point of form, which could prevail even on a {ſpecial demurrer. 
Promiſes are not all executory. Do not all our books make a 
diſtinction between promiſes executed, and promiſes executory ;— 
that in one, you may traverſe the conſideration, in the other 
not? Becauſe another action would lie, it does not follow that 
this will not. It was determined in S/ade's caſe, that there ny 


be different actions for the ſame injury (a). | 
The rule men 


Keen, Leſſee of Warne, againf Hail and another. 


Fi! EC TME NT tried at Guilaball, before BuLLER, Fuſtice, 
and verdict for the plaintiff. After a motion for a new 
trial or leave to enter up judgment of nonſuit, and cauſe ſhewn, 
the court took time to conſider; and, now, Lord MAansFItLD 
ſtated the caſe, and gave the opinion of the court, as follows. 
Lord MANnSFIELD,— This is an ejectment brought for a ware- 
houſe in the city, by a mortgagee, againſt a leſſee under a leaſe 
in writing for ſeven years, made after the date of the mortgage, by 
the mortgagor, who had continued in poſſeſſion. The leaſe was 
at a rack-rent. The-mortgagee had no notice of the leaſe, nor the 
leflee any notice of the mortgage. The defendant offered to attorn 
to the mortgagee before the ejectment was brought. The plaintiff 
is willing to ſuffer the defendant to redeem. There was no notice to 
quit; ſo that though the written, leaſe ſhould be bad, if the leſſee 
is to be conſidered as tenant from year to year, the plaintiff muſt 
fail in this action. The queſtion, therefore, for the court to decide, 


(1) 7. 44 Clix. 4 Co. 92. 6. 
G 


18, 


213 


Monday 
16th Nov. 


A mortgagee 
may recover 
in ejectment 
(without giv- 
ing notice to 
quit) againſt 
a tenant who 
claims under 
a leaſe from 
the mortga- 
gor granted 
after the 
mortgage, 
without the „ 
privity of the 
mortgagee. 
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KEECHK, 


againſt 
Hats. 
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is, whether, by the agreement underſtood between mortgagors 
and mortgagees, which is, that the latter ſhall receive intereſt, 
and the former keep poſſeſſion, the mortgagee has given an im- 
plied authority to the mortgagor to let from year to year, at 
a rack-rent; or whether he may not treat the defendant as a 
treſpaſſer, diſſeiſor and wrong-doer. No caſe has been cited, 
where this queſtion has been agitated, much leſs decided. The 
only cafe, at all like the preſent, is one that was tried before me 
on the home circuit (Belebier v. Collins); but, there, the mortgagee 
was privy to the leaſe, and, afterwards, by a knaviſh trick, wanted 
to turn the tenant out. I do not wonder that ſuch a caſe has not 


_ occurred before. Where the leaſe is not a beneficial leaſe, it is for 


the intereſt of the mortgagee to continue the tenant ; and where 
it is, the tenant may put himſelf in the place of the mortgagor, 
and either redeem himſelf, or get a friend to do at. The idea 
that the queſtion may be more proper for a court of equity, goes 
upon a miſtake. It emphatically belongs to a court of law, in 
oppoſition to a court of equity; for a leſſee at a rack-rent, is a 
purchaſor for a, valuable confideration, and in every caſe between 
purchaſors for a valuable conſideration, a court of equity muſt 
follow not lead the law. On full conſideration, we are all clearly 
of opinion, that there is no inference of fraud or conſent againſt 
the mortgagee, to prevent him from confidering the leſſec as a 
wrong-doer, It is rightly admitted that if the mortgagee had en- 
couraged the tenant to lay out money, he could not maintain this ac- 
tion{+8]; but here the queſtion turns upon the agreement between 
the mortgagor and mortgagee: when the mortgagor is left in poſ- 
ſeſſion, the true inference to be drawn is an agreement that he ſhall 
poſſeſs the premiſſes at will in the ſtricteſt ſenſe, and therefore 
no notice is ever given him to quit, and he is not even entitled to 
reap the crop, as other tenants at will are, becauſe all is liable to 
the debt; on payment of which, the mortgagee's title ceaſes [+ 9]. 
The mortgagor has no power, expreſs or implied, to let leaſes, not 
ſubject to every circumſtance of the mortgage. If by implication, 
the mortgagor had ſuch a power, it muſt go to a great extent — 


to leaſes where a fine is taken on a renewal for lives. The tenant 


ſtands exactly in the fituation of the mortgagor. The poſſeſſion of 
the mortgagor cannot be conſidered as holding out a falſe appear- 
It does not induce a belief, that there is no mortgage ; for 
it is the nature of the tranſaction, that the mortgagor ſhall con- 


[48] Vide Weakly, Lee of Yea, v. Bucknc!), B. R. M. 17 Geo. 3. Cowp. 47 3. 


[+9] infra, Mo/5 v. Gallimore, M. 20 7eo. 3. p. 266, 267. 55 
7 tinue 
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tinue in poſſeſſion. Whoever wants to be ſecure, when he takes a 
leaſe, ſhould enquire after and examine the title deeds. In prac- 
tice indeed (eſpecially in the caſe of great eſtates) that is not of- 
ten done, becauſe the tenant relies on the honour of his landlord; 
but whenever one of two innocent perſons muſt be a loſer, the rule 
is, qui prior eft tempore, potior eft jure. If one muſt ſuffer, it is he 
who has not uſed due diligence in looking into the title. It was 
faid at the bar, that if the plaintiff, in aicaſe like this, can recover, 
he will alſo be entitled to the meſne profits from the tenant, in 
an action of treſpaſs, which would be a manifeſt hardſhip and 
injuſtice, as the tenant would then pay the rent twice. I give no 
opinion on that point ; but there may be a diſtinction, for the 
mortgagor may be conſidered as receiving the rents in order to pay 
the intereſt, by an implied authority from the mortgagee, till he 
determine his will [10]. As to the leſſee's right to reap the crop 
which he may have ſown previous to the determination of the 
will of the mortgagee, that point does not ariſe in this caſe, the 
ejectment being for a warehouſe; but, however that may be, it 
could be no bar to the mortgagee's recovering, in ejectment. It 
would only give the leſſee a right of ingreſs and egreſs to take 
the crop; as to which, with regard to tenants at will, the text of 
Littleton is clear. We are all clearly of opinion that the plaintiff 

is entitled 'to judgment [7]. 
The Solicitor General for the defendant.—Dunning, and Cow- 
per, for the plaintiff. | 
| | The rule diſcharged. 


[7] When the queſtion was argued at the [+10] It is expreſsly provided by 4 Arn. 


bar, lord Mansfield ſaid, he entirely approved 
of what had been done by Nares, Juſtice, upon 
the Oxford circuit, and afterwards confirmed 
by this court, in the caſe of White leſſee of 
Whatley v. Hawkins, viz. not to ſuffer a leſ- 
ſee under a leaſe prior to the mortgage to 
avail himſelf of ſuch leaſe bn an ejectment 
by the mortgagee, if he has had notice be- 
fore the ation, that the mortgagee did not 
intend to turn him out of poſſeſſion [411]. 


c. 16. Ff. 10. That no tenant ſhall be pre 
«« judiced or damaged by payment of any 
rent to a conuſor or grantor of any ma- 
*© nors or rents, or of the reverſion or re- 
«« mainder of any meſſuages or lands, or by 
e breach of any condition for non-payment 


<< of rent before notice ſhall be given to him 
of the grant by the conuſce or grantee.” 


| [411] Law of Ni. Pr. Ed. of 1775. p. 96. 


WESTON againſ} DowNEs. 


HIS was an action for money had and received by the 


defendant to the uſe of the plaintiff. Oa the trial, before 

lord MANSFIELD, -the plaintiff proved, that the defendant, in 
conſideration of ſeventy guineas, had ſold him a pair of coach 
contract which is Kill open, and not given up by the defendant. 


horſes, 
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made on a 


q l 
5 . * — py = o 
— ore te + 
er EEC — — ä UNITY 
. — — — 4 x - I oo 
—.— — "Ab = Wi r : 3 
4 


— wg — = = 
— — WE: 8 — 
2 8 2 = 
— — 2 » u — 


— 
r 
= __ 
NT 2 


Dy 


" — — 1 
— 7, — 
mo 4 
_ A + — — E 
2 — — == m— 
4 — <q — — — — — 
* — * »% 7 4 = - 
* — Re 
— — — N. 
— — * — — 
— ESE >< — 


— 


EI 


— 
— 


3 
by Ss — ny 
ID - = - =. — _—_— = — - VI r 
—— A 8 = === =, - — 
ry =_ * - . K Hr 2 — i ==} 
* 2 3 — I SS —— oi — 3 
- — — wo —— —— \ — 2 —_ SE 
2 — —' * 7 * = $42—— Eine — 2 5 - 
I — OS aft OE —— nn me dn EEE IC — 
YE = FI. — = DT EEE ISS — 8 — 
— 2 r —— — — — 
* 1 2 —— — 
n 
. 
x 


24 
3 


— . — 
WES TON 


againſt 
Dow ze. 


[24] 


diſapprove of them, and return them within a month. The 
plaintiff did return them within a month, but took another pair 


ment. Theſe he alſo returned within a 
third pair on the 2 3d of December, without any freſh bargain. 
This third pair he diſapproved of, becauſe they were reſtive, and 
would not draw ; and offered to xeturn them on the 5th of Ja- 
nuuary, but 5 refuſed to take them back. 


cauſe why the nonſuit ſhould not be ſet aſide, and a new trial 


I ſhould endanger it [+ 12]. Where there is a ſpecial contract, 


is ſued upon that contract. 


found ; upon which the plaintiff, after ten- [+12] Infra, Longchamp v. Kenny, E. 19 


CASES IN MICHAELMAS TERM 
horſes, DIA» he undertook to take back, if the plaintiff ſhould 


from the defendant in their ſtead, without making any new agree- 
month, and received a 


Lord MansH1ELD directed a nonſuit ; and, on a rule to ſhew 
granted, the queſtion was, whether the. action of Hung. fot 
money had and received, would lie in this caſe. 

Dunning, and Davenport, for the plaintiff, contended, that 
there was an end of the contract on the return of the firſt pair of 15 
horſes, and that then a right accrued to bring this action. 

The Solicitor General, for the defendant, inſiſted, that the con- 2 
tract was. continued by taking other horſes, and that the plaintiff 
ought to have declared upon the ſpecial agreement. 

Lord MANSFIELD,—l am a great friend to the action for mo- 
ney had and received; and therefore 1 am not for ſtretching, leſt 


the defendant ought to have notice, by the declaration, that he 


WIIIESs, Fuftice, of the ſame opinion, Here was originally 
a ſpecial contract, and it continued between the LOR through 

all their ſubſequent dealings. 

A$SHHURST, Juſtice,— If the plaintiff had 3 the ſeventy 
'guineas, and brought his action, on the return of the firſt pair 
of horſes, and no fecond pair had been ſent, this action would 
have lain; but, here, the contract was continued, and the caſe 
reſembles one that was tried before me on the Midland Circuit, 
and afterwards came on in this court; viz. Power v. Wells, E. 
18 Geo. 3. [8]. ; 

"1 Truftice,—This action will not lie, as the defendant 
has not precluded himſelf from entering into the nature of the 

[S] In the caſe of Porver v. Wells, the | tweaty guineas, and alſo an action of zrower 
plaintif gave a horſe of his own and twenty. for his own horſe. -The court held that nei- 


guineas for a horſe of the defendant's, which | ther would lie. Not the latter aFion, be- 
was werranted found, but proved to be un- | cauſe the property had been changed [+13]: 


. dering a return as above-mentioned, brought | Geo. 3. p. 132, 133. 
the action for money had and received for the [+413] Since reported, Cowp, 81 8. 


con- 
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contract, by taking back the laſt pair of horſes. Where the 
contract is open, it muſt be ſtated ſpecially. In Power v. Wells, 
the defendant had warranted a horſe to be ſound, which proved 
unſound. The plaintiff tendered a return of the horſe, but the 
defendant refuſed to receive him; and an action for money had 
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WESsTON& 


againſt 
Downes. 


and received being brought, it was held by the court, that it 


would not he. 


'The rule made abſolute. 


Rox, Leſſee of Roach, widow, agai/# Por Ha and 
others. 


T marriage- articles, bearing date the 28th of February, 
1734, Lætitia Harris and Poſthuma her daughter, the one 


being tenant for life, and the other entitled to a remainder in 


tail, of a truſt eſtate, in contemplation of a marriage about to 
E 5] be celebrated between Poſihuma Harris and William Taylor, 
—covenanted to levy a fine, and to ſettle the lands in queſtion on 


truſtees, in ſtrict ſettlement, with a remainder in fee to Pe- 


huma. The legal eſtate of the whole, and the equitable eſtate 
in the reverſion in fee, expectant on Poſtbuma's eſtate tail, had 
deſcended to Thomas Harris, eldeſt fon of Lætitia's huſband by 
a former wife. He was not a party to the articles of 1734. 
But, in 1735, a fine was levied, in which William T. aylor, Thomas 
Harris, Læditia, and Poſthuma, were conuſors, and the truſtees 
in the marriage- ſettlement conuſees. Thomas Harris died with- 
out iſſue, in 1736, without having joined in any declaration of 
the uſes of the fine, and was ſucceeded by his full filter Eliza. 
beth, the leſſor of the plaintiff, who was his heir at law, and 
the heir at law of her father as to the reverſion, Poſthuma 
had two daughters, but ſhe died in 1739; one of her daughters 
in the ſame year, and the other in 1740, both without ifſue; and 
Laetitia died in 1771. This ejectment was now brought by 
Elisabeth againſt the truſtees, on the ground that the declaration 
of uſes in the marriage-articles did not operate againſt Thomas 
Harris, he not being a party to them; and that where there is 
no declaration of the. uſes of a fine (which by the ſtatute of 


frauds (op) muſt be in writing) they reſult to the conuſors. 
BULLER,\Jrftice, before whoth the cauſe was tried, at the laſt 
. ſummer Aſſiges for Somerſelſbire, being of that opinion, di- 


(0) 29 gar. 2. c. 3. F. 7. , 
II 


rected 


Thurſday, 
19th Nov. 


If a fine 1s le- 
vied by te- 
nant for life, 
remainder- 
man in tail, 
and reverſi- 
oner in fee, a 
declaration 
of uſes by the 
tenant for 
life and re- 


mainder-man 


in tail, does 
not bind the 
reverſioner, 
without his 
privity.— 

V hen no uſes 
are declared, 
parol evi- 
dence may 
rebut the re- 
ſulting uſe to 
the conuſor 

in favour of . 
the conuſee, 
without any 
written de- 
claration of 
the uſes in his 
favour. 


[ *25:] 


26 


1778. 
— 


Rog 
againſt 


Por HAM. 


I 26 ] 


CASES IN MICHAELMAS TERM 


rected a yerdict to be found for the plaintiff, but with leave te 
move for a new trial without payment of coſts. 

At the trial, the counſel for the leffor of the plaintiff had ob- 
jected to the reading of the marriage-articles, becauſe the re- 
verſioner, under whom ſhe claimed, was not à party to them, 
and there was no evidence of his knowing that there were ſuch 
articles: But the judge over-ruled this objection, as they made 
a neceffary part of the defendant's title, and it was clear, that it 
was no objection againſt reading a title-deed, that the perſon 
againſt whom it was produced, was not a party to it. | 

Morris now contended, for the defendant, that the clauſe in 


the ſtatute of frauds, requiring that declarations of truſts and 


confidences (and which is held to include uſes), ſhould be made 
by ſome writing ſigned by the party, extends, in the caſe of 
fines, to third perſons only, and not to the conuſors and conuſees 
of: the fine. That the reſylting uſe to the conuſors may be re- 


butted in favour of the conuſees, by parol evidence, ſhewing ſuch 


to have been the intention of the parties. That this doctrine 
is fully eſtabliſhed, by the. caſe of lord Altbam v. The Earl of 
Angleſea (w). That it being a mere queſſion of fact and inten- 
tion, in whom the uſes of the, fine in the preſent caſe veſted, that 
queſtion ought, to. hays heen left to the jury, and that there could 
be. no.purpole imagined for levying thę fine, and making the truſ- 
tees conuſees, except to confirm the marriage - articles. 

Sour n for the plaintiff, —He cited Beckwirh's Caſe. (5). 

Lord MaNSTIEIL D, The caſe cited by Mr. Morris is good law. 
There, there was evidence to rebut the reſulting uſe; but here 
I ſee no proof of intentiqn, on the part of the reverſioner in fee. 
He was not a party to the marriage articles. If. he had been, 
that would haye been ſtrong evidence againſt any reſulting uſe 
to him. The farm of a fine is to give a title to the conuſee; 
but, in truth, it is for the convenience, of the conuſor; and, 
from the conſtant, uſage, the preſumption 1s, that it is levied to 
his uſe. This indeed is liable, like all other preſumptions, to 
be encountered by contrary evidence; but herę the reverſioner 
in fee has done nothing to rebut the. preſumption. 


The rule diſcharged, 


{w) Z. 8 Aux. Gilb. Rep. 16. Pigget on Rec. S. C. (x) 2 Ci. 58. 6. 
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/ STEVENS againſ}j CARRINGTON. 


N an action of debt, upon a bond, conditioned for the per- 
1 formance of the covenants in a deed to diſſolve a partner- 
ſhip between the plaintiff and the defendant as wharfingers, 
the defendant having prayed oyer of the condition, one of the 
covenants appeared to be, in effect, : That the ſaid parties agreed 
„with each other, that the goods and merchandizes which 
< ſhould be lying upon rent, on all, or any part of the partner- 
«« ſhip premiſſes at the time of the diſſolution of the partner- 
< ſhip, ſhould be divided equally between them; and that each 
* thould bear and pay a moiety of the charges and expences 
« attending the weighing and dividing the ſame; but that the 
« plaintiff ſhould ſolely bear and pay the charges and expences 
« attending the conveying his moiety from a warehouſe agreed 
_ * to be aſſigned to the defendant, to another warehouſe agreed 
 ** to be aſſigned to the plaintiff.” He then pleaded perform- 
ance of all the covenants.—The plaintiff replied that he had 
performed, or was willing. to perform, his part of the above- 
mentioned covenant, and that although he had required the 
| defendant to deliver to him his ſaid moiety of the: goods and 

merchandize, &c. yet the defendant did not, nor would deliver, 
or cauſe to be delivered, to the plaintiff his ſaid moiety, but 
wholly refuſed, Se. To this repair 4 defendant demur- 
red generally. 

Baldwin, in ſupport of the demurrer, inſiſted, that, in actions 
founded on covenants, the words muſt be ſtrictly followed ; that 
there was, in this caſe, no ſtipulation to deliver the goods. 
That the defendant did not mean to put himſelf to the expence 
of the delivery; that, being a wharfinger, it might not be in his 
power to deliver them, becauſe ſome other perſon or perſons 
might have a controul over them. 

Runnington, for the plaintiff, admitted, that there was no 
expreſs covenant to deliver; but contended, that ſuch a cove- 
nant aroſe by neceſſary implication of law, from the words of 
the deed. The plaintiff, he ſaid, could not enter the warehouſe 
in which the goods were, without the conſent of the defend- 
ant; it being aſſigned to him. He cited Robinſon v. Amps or 

Aunts (y), and Hill v. Carr (2): 

Lord MANSFIELD told Baldwin, he had no occaſion to 
reply; and ſaid, that the defendant, by this covenant, was not 
() Sir Tho. Raym. 25, 1 Sid. 48, (&) Chancery Caſes, 294. 

4 | bound 


Tueſday, 
I7th of Nov. 
On a diſlolu - 
tion of a 
partnerſhip, 
by a cove- 
n:nt that the 
p:aintiff ſhall 
have the 


moiety of 


goods in a 
warehouſe, 
which is to be 
the defen- 
dant's, the 
defendant is 
not bound to 
deliver the 


goods. 
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bound to deliver ; though if he had obſtructed the plaintiff in 
removing the goods, it would have been a breach of the cove- 


nant. 
Runnington moved for leave to amend, which was granted. 


The Earl of AiLEsBUrY againſt PaTTISON. 


HIS was an action of debt againſt the defendant, to 
recover fix penalties, on the ſtatute of Ann. c. 14. for' 
keeping a gun to deſtroy game; for uſing a gun for that pur- 
poſe; for keeping a ſetting dog; for uſing a ſetting dog; for 


expoſing a grouſe to ſale; and for expoſing a partridge to ſale; 


not being qualified. 
York, before WII LES, Juſtice, and a verdict found for the plain- 


tiff on one of the counts, ſubject to the opinion of the court 


on the following caſe, viz. * That William Mar wood, Eſq; was 


lord and chief bailiff of the liberty, wapentake, or hundred, of 


Langbaurgb, in the North Riding of the county of York. That 
the ſaid William Marwood and his ſervants, and the ſervants of 
thoſe under whom he claimed, had uſed to kill game on the 
manor of Vborleton, which is within the ſaid wapentake, and 
alſo on all the reſt of the ſaid wapentake. That the plain- 
tiff was lord of the ſaid manor of Whorleton, and had uſually 
appointed a game-keeper within the ſaid manor, for the purpoſe 
of preſerving the game, and had a game-keeper at the time of 
the facts committed as laid in the declaration. That the ſaid 
William Marwood, as lord and chief bailiff of the ſaid wapen- 
take, on the 21ſt day of 7uly, 1777, granted a deputation to the 
defendant (his menial fervant), who was killing game at the 
time in the declaration mentioned, and did kill one grouſe 
within the ſaid manor of VHorleton for the ſaid William Mar- 


Wood, by his order, and for his immesiate uſe; which deputa- 


tion was in the words following, vis.—I William Marwoed, 
Eſq; lord and chief bailiff of the liberty, wapentake, or hun- 
dred, of Langbaurgh, in the North Riding of the county of 
York, do hereby nominate, authorize, and appoint, my ſervant 
Michael Factiſon to be my game-keeper of and within my ſaid 
liberty, wapentake, or hundred, of Langbaurgh, during my plea- 
ſure oniy, with full power, licence, and authority, to kill any hare, 
pheaſant, partridge, or any ether game whatſoever, in and upon all 
and every or any part of * ſaid 3 w 1 or hundred, 


The cauſe was tried, at the laſt Aſſizes at 
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alſo, to take and ſeize all ſuch guns, bows, greyhounds, ſet- The E 


ting dogs, lurchers, or other dogs intended for killing of hares, 
ferrets, tramels, low bells, hays or other nets, harepipes, ſnares, 
or other engines intended for the taking and killing of conies, 
hares, pheaſants, partridges or other game, as within the pre- 
cincts of my ſaid liberty, wapentake, or hundred, of Langbaurgh, 
ſhall be uſed by any perſon or perſons, who, by law, are pro- 
hibited to keep or uſe the ſame. Given under my hand and 
ſeal this 21ſt day of July, 1777.—That the ſaid deputation was 
duly regiſtered with the clerk of the peace. That the ſaid 
William Marwood had granted no deputation before that given 
to the defendant.” | 


The queſtion for the opinion of the court, upon the fore- 


going caſe, was, „whether the defendant had any right or au- 
thority to kill game upon the manor of Mhorleton? 
Davenport, for the plaintiff, beſides drawing many arguments 


from the nature of wapentakes and hundreds, and the ancient 


ſtatutes concerning them, contended, that the ſtatutes autho- 
rizing the appointment of game-keepers, do not extend to the 


lords of a wapentake or hundred. That the words of 22 @23- 


Car. 2. c. 25. are, That all lords of manors or other royalties, 
not under the degree of an eſquire, may, by writing under their 
hands and ſeals, authorize one or more game-keeper or game- 
keepers within their reſpective manors or royalties” (a). That 
it then gives the game-keepers, ſo appointed, authority to ſeize 
ſuch guns, bows, &c, as, within the precincts of ſuch reſpective 
manors, ſhall be uſed by perſons not qualified. That the word 
royalty“ was not repeated in the laſt part of the clauſe, which 
ſhewed that it was uſed as ſynonimous to manor. That, by the 
ſtatutes cf 5 Ann. c. 14. 9 Ann. c. 25. and 3 Geo. I. c. 11. 
which uſe the words *© lords and ladies of manors, without 


any other deſcription, it was manifeſt that rh y only were meant 
by the legiſlature to have the power of granting deputations. 


That honours, baronies, ſeigniories, and fees, are words applied, in 
different parts of England, to the ſame ſort of property as manors, 
one of them generally comprehending ſeveral or many manors. 
But that the lord of a wapentake or hundred was to be con- 
ſidered only as lord of the hundred- court, or court-leet. That 
it would not be argued that a ſheriff could grant ſuch a depu- 
tation for his county; and, if not, how could a lord of a hun- 
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dred or wapentake, which is only part of the county, and taken 


- out of it, That if this deputation were ſuſtained, there would 


Ar.zsruxy be two game-keepers in the ſame manor; for that lord Aileſ- 


againſt 


PATTISON. 


[ 39 ] 


bury had appointed one, which he certainly had a right to do; 
but that, by g Ann. c. 25. only one game-keeper could be ap- 
pointed within any one manor. That as to the uſage ſtated in 
the caſe, that might be. evidence of a preſcriptive free warren, 
ſo as to excuſe a treſpaſs, but it could not enable Mr. Mar- 
wood, to depute another to kill game. 

Chambre, for the defendant, argued, that the queſtion depend- 
ed upon the conſtruction of 22 & 23 Car. 2. c. 25. and of 
5 Ann. c. 14. That all wapentakes were originally in the 
crown, and muſt be derived from it, and that courts are inci- 
dent to them, as to manors. 2 Roll. Abr. 73. That they there- 
fore are properly royalties, and that, in the ſtatute of 14 Ed. z. 
c. 39. the owners of wapentakes are called lords; ſo that Mr. 
Marwood was rightly ſtiled the lord of this wapentake. That 
Davenport had ſaid, that royalty“ in the ſtatute of Car. 2. 
was ſynonimous to manor,” but that the words were manors, 
or other royalties.” That nothing could be inferred from the 
omiſſion of the word © royalty” in the ſtatute of 5 Ann. That 
acts in pari materid are to be explained by one another, and 
that act muſt be underſtood to extend to all who are entitled to 
appoint game-keepers by the ſtatute of Car. 2. 

Lord MansFirLD,— All acts in pari materi are to be taken 
together, as if they were one law. In the ſtatute of Car 2. the 
words, „other royalties,” are uſed, but that muſt mean royal- 
ties of the ſame nature with manors. If royalties of a higher 
nature had been meant, the ſtatute would have begun with them. 


The reaſon why this word was uſed in the act of Car. 2. was, 


becauſe ſuch royalties go by different names in different parts of 
the kingdom; as honours, baronies, fees, Sc. But in the act 
of 5 Ann. c. 14. the words are only © lordſhip or:manor” (5), 
and the acts of 9 Ann. and 3 Geo, 1. recite the others, and only 
mention ** lords and ladies of manors.” 

The Poſtea to be delivered to the plaintiff. 


(5) F. 4. 


as 


gs 


IN THE NINETEENTH YEAR OF GEORGE It. 


Y 


BRADY, Leſſce of Norris, againſt Cuatr. 


N an action of ejectment tried on the laſt Norfolk circuit, the 
| jury found a ſpecial verdict to the following effect, vis. 


«© That John Norris was ſeized in fee, inter alia, of the pre- 
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An implied 
revocation of 
a will by a 
ſubſequent 
marriage and 


miſſes in the declaration mentioned. — That, on the 26th of the birth of a 


June, 1770, (being then a widower without children, and his 
ſiſter Anne Aufrere, wife of Anthony Aufrere, being his heir at 
law), he made his will, in writing, duly atteſted, and thereby 
deviſed the faid premiſes to T. B. Bramſton, B. D. G. Dilling- 
ham, T. G. Ewen, and T. Brograve, and their heirs, to the uſe 
and intent that the chancellor, maſter and ſcholars of the uni- 
verſity of Cambridge, and their ſucceſſors, ſhould and might for 
ever have, receive and take thereout, and every or any part 
thereof, upon truſt as therein after was mentioned, an annuity 
or yearly reat-charge of 120/. clear of all taxes, and other de- 
ductions whatever, with powers of entry and diſtreſs as between 
landlord and icnant; and that the teſtator declared, by his ſaid 
will, the truſts of the ſaid annuity or rent-charge in the fol- 


lowing words, viz. * do hereby declare my will and meaning 


to be, that the ſaid chancellor, maſter and ſcholars, and their 
ſucceſſors, ſhall from time to time for ever ſtand and be ſeiſed 
and poſſeſſed of the faid annuity or yearly rent-charge, and of 
the ſaid powers and remedies for the recovery thereof, upon 
ſpecial truſt and confidence, and to the intent that they ſhall, 
from time to time for ever, pay, apply and diſpoſe of the ſame 
and every part thereof, to ſuch perſon or perſons, upon ſuch 
truſts, Sc. and in every reſpect in ſuch manner as are ex- 
preſſed, &c. in the firſt twenty pages of a ſmall book covered 
with marbled paper, wholly of my own hand-writing, and all 


the interlineations and eraſements therein having been made 
by me; in the twentieth page of which book, there are in 


my own hand-writing, the words and figures following, viz. 
«© AN written with my own hand, and bearing date Briſtol, 
Sept. 22, 1768, containing twenty pages. — John Norris. 
And alſo the words and figures following, viz. 
paper or book, to which my will, bearing date the 26th day 
of June, refers. — John Norris.” That ſubject to, or chargeable 
with, the ſaid annuity or yearly rent- charge, and the powers and 
remedies aforeſaid for the recovery thereof, the teſtator declared, 
His will to be, that the truſtees and their heirs ſhould Rand ſeiſed 

LO of 
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of the ſaid premiſſes, in truſt for his own right heirs and aſſigns for 
. ever.—That the teſtator, by his ſaid will, gave to the ſaid T. G. 


to which the will refers, it is directed, &c. (here was ſet forth 


wiz. in May 1773, the teſtator married Charlotte Townſhend ; 
previous to which marriage, and after making the will, he 


That the premiſſes in the declaration mentioned, and ſo deviſed 
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Ewen 1000). and alſo gave many other pecuniary and ſpecific le- 
gacies to many other perſons. —That by the ſaid paper or book, 


an account of the purpoſes to which the annuity given to the 
univerſity was to be applied).—That, after making the ſaid will, 


conveyed certain lands of the annual value of 1230/. to truſ- 
tees, for the purpoſe of ſecuring to the ſaid Charlotte a clear 
yearly ſum of 8007. in caſe there ſhould be no ſon of the mar- 
riage, and 600/. if there ſhould be a ſon, by way of jointure, 
and in bar of dower, with remainder to himſelf in fee.— 


as aforeſaid by the will, were not comprized in the laſt men- 
tioned conveyance.—That, on the 13th of December, 1775, the 
teſtator having then had no iſſue born of the ſaid marriage, and 
his ſaid ſiſter being then his next heir at law, wrote and ſub- 
ſcibed with his name a paper writing (ſet forth in Sc verba, 
and intituled “ memorandum of my intention,”) in which, 
after mentioning, that, by the ſettlement, his wife (of whom 
he ſpeaks in the higheſt terms of approbation) had 8oo/. a 
year clear money, which his will, © even if it were not prior, 
could not affect, and which, he ſaid, it had nothing to do with, 
declared a further intention in her favour as follows, My will 
is, (and if I live to expreſs it in legal formality, it ſhall be a 
coercive will) that not only all her jewels ſhall become hers, 
but that ſhe ſhall have her choice of half the plate when ap- 
praiſed, and of half my books. That, moreover, ſhe ſhall have 
to the amount of 200/. (beſides the harpſichord which I wholly 
give her) in furniture, according to her own choice of it, and 
beſides, or over and above the 8o0/. 1000/. in caſh, to be 
paid to her within one year from my deceaſe, by my executors 
under my will, In caſe I ſhall not live to procure this my will 
and intention to-be according to legal preſcription, I call upon 
you my dear ſiſter to fulfil my deſigns, uſing too all your en- 
deavours that none ſhall hinder you. — To the page on the other 
fide, and to the page on this, I have ſet my name as above 
dated Jon Norris —My friend J. Ewen take a copy of this, 
and if not complied with, publiſh it.“ That, afterwards, on 
the 25th of October, 1776, the teſtator had iſſue, born of his 
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IN THE NINETEENTH YEAR OF GEORGE III. 


ſaid wife, Charlotte Laura Norris, the leflor of the plaintiff ; 
and that, on the 27th of December, 1776, being ſeiſed as afore- 


other real eſtates, he ſubſcribed his name to another paper 
writing, in the preſence of three witneſſes, who, at bis requeſt, 
ſubſcribed their names thereto in his preſence, and in the pre- 
ſence of each -other ; which paper writing was dictated by him, 
and redueed into writing by his order, and was in the words 
and figures following, vis. ** Memorandum of what Mr. Nor- 
ris ſaid in the preſence of Mr. Bromfield, F. G. Ewen and T. 
Lunt, on the evening of the 27th of December, 1776. T hat, as 
his will was made before he married a ſecond time, he had there 
deviſed his eſtate to his heir male, and had given 10,0029/. to 
the younger children of the Hoveton family, but now, having a 
female child, it is his meaning that ſhe ſhould inherit the eltate 
as his heir, and of courſe that the 10,000 /. ſhould not become 
due to the Hoveton children, unleſs the ſaid child ſhould die 
without heirs of her body. Mr. Norris alſo means that the 
1000/7. left to Mr. F. G. Ewen ſhould be paid to him, and alſo 
all the other legacies mentioned in the will to other people, 


except the above 10,000/.—Fobn Norris. — And he alſo par- 


ticularly deſires, that the college gift may be paid, and diſpoſed, 
as he has, in the ſaid will, directed. —The parchment book 
reſpecting the college gift is to ſtand. Mr. Brograve had in- 
ſtructions for this, and drew it up.”— Witneſs to the aboye 
ſigning of the ſaid ohn Norris, F. Bromfield, F. G. Ewen, T. 
Lunt, —That the ſaid clauſe in the ſaid paper writing laſt men- 
tioned, immediately following the name of Fohn Norris, viz.— 
And be alſo particularly defires, &c.“ was, by the direction of 
the ſaid John Norris, ſtruck out, by ſeveral ſtrokes of a pen 
drawn through the ſame, before the teſtator figned the ſaid 
Jaſt-mentioned paper writing, the teſtator ſaying to the perſon 
who reduced the ſaid memorandum into writing,—* You may 
draw your pen through what you have now written, for there 
is a parchment book with the will in the hands of Mr. Bro- 


grave, that mentions all about it—That, by the words—** 6514. 


<* aren of the Hoveton family,” and Hoveton children” the teſta- 
tor meant the children of his ſaid fiſter; who then lived at 
Hoveton— That the will of the 26th of June, 1770, did not 
contain any deviſe of any part of the teſtator's real eſtate to his 
heir male, or to any other perſon, except only the deviſe of the 
premiſſes above-mentioned, part of his real eſtate, for ſecur- 

K | ing 


ſaid of the premiſſes in the declaration mentioned, amongſt 
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ing the ſaid rent-charge to the univerſity of Cambridge. Nor 
did the ſaid will contain any gift of 10, ooo J. or any other 
ſum of money to the Hoveton children, or any of them; but, in 
a draught of a will which had been prepared by the direction of 


the teſtator in the year 1768, but had never been executed, there 


was a deviſe of the principal part of his real eſtate to his ſaid 
ſiſter for life, with remainder to her firſt and other ſons in tail- 
male, charged wih the payment of 10, ooo J. to the younger 
children of his ſaid ſiſter, on certain contingencies therein 
ſpecified; And the ſaid draft contained alſo a bequeſt, of 
3000. only, to the ſaid 7. G. Ewen.—T hat the teſtator died on 
the 5th of Fanuary, 1777, ſeized in fee of the premiſſes men- 
tioned in the declaration, leaving the leſſor of the plaintiff, 
his only child and heir at law; and that he alſo died ſeiſed in 
fee of other real eſtates of the yearly value of 2 500 J. That 
after his death, and before the time within mentioned in which 


the treſpaſs, &c.—The defendant claimed under the deviſe to 
the univerſity. 


Le Blanc, for the leſſor of the plaintiff — There are two que- 
ſtions upon this ſpecial verdict. 1. Whether the will of 1770 
was revoked by the ſubſequent marriage, and birth of a child, 
2. Whether, ſuppoſing it revoked, any thing appears on the 


face of the ſpecial verdict, which, in law, amounts to a repub- 


lication, eſpecially with reſpe& to the deviſe to the univerſity. 


1. Before the ſtatute -of frauds, wills of land made under the 
particular cuſtoms of boroughs, or by virtue of the ſtatute of 
wills (e), might be revoked by any expftſs wof̃ds without writ- 
ing, the ſtatute of wills giving power to any perſon ſeiſed in 
fee of lands, to deviſe ſuch lands by will in writing, but being 
filent as to revocations ; Brooke v. Warde (d), Symſon v. Kirton 
(e), Cranvell v. Sanders (F). But, beſides theſe actua revo- 
cations, there were other acts of a teſtator which were con- 
ſidered as revocations, becauſe contrary to, or inconliſtent with, 
the will ; as a deviſe in fee, and afterwards a leaſe for years, 
to the ſame perſon, to commence after the teſtator's death; 
Coke v. Bullock (g). And theſe conſtructive revocations were 
raiſed, even where the acts done were void in law; as feoff- 
ment without livery; bargain and ſale without enrolment; a 
grant of a reverſion without attornment; a deviſe to the poor of 
a pariſh, or to a corporation; Mountague v. Feoffereys (S), Rolle's 


Y Mi Jac. 1. Cro. Fac. 497. 
(S) C. B. M. 2 Fac. 1. Cro. Fac. 49. 


) Moore 429. 
. 


(c) 32 H. 8. c. 1 
(a) Dyer 310. 
(e) E. 4 Jac. 1. Cro. Fac. 115. 
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Abr. Title Deviſe (i). In the caſe of Forſe v. Hembling (A), it 
was held, that a ſubſequent marriage revoked a will of land 
made by a feme ſole. Now, in all theſe inſtances, the ſubſe- 
quent deed, deviſe, or marriage, could have no other effect, but to 
ſhew an alteration of intention ; and, therefore, they prove, that 
any act indicative of ſuch a change, was conſtrued to be a revo- 
cation. The ſtatute of frauds enacts, that all wills of lands ſhall be 


executed with certain ſolemnities (4). Then follows a clauſe, 


preſcribing ſimilar ſolemnities in the caſe of revocations (). 
But it is determined that this clauſe does not extend to impli- 
ed revocations, or revocations in law; Speke's Caſe (n), The 
Earl of Lincoln v. Rolls & al. (o), Tickner v. Tickner (p). 
Eyre v. Eyre (q), Brown v. Thompſon (r). Pollen v. Hu- 
band (5s). It is laid down in thoſe caſes, that a ſubſequent 
marriage and the birth of a child, is one of thoſe changes of 


© ſituation, that will amount to a revocation in law, of a will of 


land, as well as perſonal property. And this doctrine was re- 
cognized by your Lordſhip in the caſe of Wellington v. Welling- 
ton (t). The ſame point came directly before the court of Ex- 
chequer, in a caſe of Chriſtopher v. Chriflopher, which was de- 
creed 6th of July, 1771 (u); and it was there determined, by 
PARKER, Chief Baron, and SMYTHE, and Ap As, Barons, againſt 
PERRO T, Baron, that it was a revocation. The ſame queſtion 
alſo occurred two years afterwards, in Spragge v. Stone, at the 


Cockpit (v). The firſt will in that caſe was made in Jamaica, 


6th of June, 1764, by which the whole eſtate, real and per- 
ſonal, was deviſed to the defendant. The teſtator married in 
1765, and had iſſue in 1766. Afterwards, on the roth of October, 
1766, he made another will in England, which was in his own 
hand-writing, but not duly atteſted according to the ſtatute of 
frauds; by which he deviſed his eſtate, real and pertional, to his 
wife, in truſt for his fon. In Auguſt, 1770, the chancellor of 
Jamaica decreed, that the marriage and birth of a child, and 
the ſecond will, amounted to a revocation as to the perſonalty, 
but not as to the real eſtate. On the appeal to the privy coun- 

cil, PARKER, Chief Baron, DE GREY, Chief Juſtice, and Sir 


(i) p. 614. | (2) 1 P. Wins. 304. Note, 
(4) C. B. M. 30 EI. 4 G. 60. 3. (r) T. 1702, 1 Eg. Ca. 413. 
(/) 29 Car. 2.c. Z- 95. (0) M. 1712. 1 Eq. Ca. 412. 
{m) F. 6. | : (7) B. R. 8 G. 3. Hil, 4 Burr. 2165. 


(a) Carts. 81. | () 4 Barr. 2171, Note. 2182. Addend, 
(e) In Dem. Proc. 1695. 1 Eg. Ca. 412. (v) 27 March 2773. 
(/) Cited in 3 Ark. 742. 
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ſubliſt as before the ſtatute of frauds. 
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EARDLEY WILMOT, being preſent, ** S@ much of the decree of 
the court of chancery in Jamaica, as eſtabliſhed the will 
of 1764, with reſpect to the real eſtate was reverſed; ” and 
it was declared, „that the ſubſequent marriage and birth 
of a child were, in point of law, an implied revocation of 
the will of 1764,” Their lordſhips, in this order of rever- 
ſal, took no notice of the ſecond will. 2. If the will of 


1770, in the preſent caſe, was compleatly revoked by the mar- 


riage, and the birth of the daughter on the 25th of October, 


| 1776, has any thing happened ſince, that can be conſtrued to 


be a republication ? That cannot be without the ſolemnities 
required by the ſtatute of frauds ; Gilbert Law of Deviſes (w), 

Bunker v. Cooke (x). The due execution of a codicil is not ſuf- 
ficient to republiſh a will. It was determined in Lytton v. Lady 
Falkland, and in Penphraſe v. Lord Landſdowne, both cited in 
Compyns's Reports (y). So, by cancelling a ſecond will, one of a 
prior date is not revived ; Burtenſhaw v. Gilbert (z) [+14]. The 
memorandum of the 27th of December, 1776, is not found by the 
verdict to relate to the will of 1770. It refers to the deviſe to the 


teſtator's fiſter's children, which is contained in the former will 


of 1768, and not in the latter. That part of it, in which it is 
faid to be his intention that the college gift ſhall ſtand, was not 
ſigned, and is ſcratched out. It may be contended that it is 
included under the words, all the other legacies,” and it will be 
ſaid there is parol evidence of what the teſtator ſaid, when the 
eraſement was made. But the diſtinction is clear between a legacy 
and a deviſe, and no parol evidence ſhould be received to explain 
the teſtator's intention contrary to the legal import of the lan- 
guage he has employed; Szrode v. Ruſſel (a), Cole v. N 
(5), Bertie v. Palkland (c). 

Graham, for the defendant, — ! admit that implied revocations 
But I am to contend 
1. That there has been no revocation of the will of 1770. 
None of the caſes have gone ſo far as to ſay that marriage, and 
the birth of a child, geceſſarily revoke a will. The doctrine is 
derived from the eccleſiaſtical courts. In Lugg v. Lugg (d), 
which was decreed by the delegates, marriage and the birth of a 


(5) B. R. H. 1 Ann. 1 Salk. 234. 

(e) Canc. H. 9 . 3. 1 Salk. 231. 

(4) L 111 Ld. Raym. 441. 
2 Salk, 592. 


(zv) 87. 95. f 

(( Fitz Gib. 225. Gib. Dev. 129. 

(0 383, 384. 

(S) B. R. E. 14 Geo. 3. [24]. 

(a) 2 Fern. 621. 624- S. C. w.th Lytton | 
*. Led: Falilan.”, 1 [+ 14] Since reported, Coup. 49. 
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child was declared to be merely a preſumptive revocation. The 
will there was only of perſonal property. In the caſe of Shep- 
herd v. Shepherd [10], which was ſent out of chancery by lord 
Camden for the opinion of Sir George Hay, it was determined, 
that the ſubſequent birth of children, even in the caſe of per- 
ſonalty, did not amount to a revocation. Brown v. Thomſon, 
extended the rule to real property ; but that caſe, as ultimately 
decided, proves that it does not hold univerſally, for there the 
will was eſtabliſhed by lord Keeper Wrigöt, becauſe the pre- 
ſumption was rebutted by other eircumſtances. In Chri/- 
topher v. Chriſtopher, there was a diſpoſition of the Ole eſtate, 
and the child, if the will had ſtood, would have been. without 
any proviſion. Spragge v. Stone, went entirely on the authority 
of Chriſtopher v. Chriſtopher, and, in the decree, it is called an 
implied revocation, Now, if this ſort of revocation is only pre- 
ſumptive, it may certainly be encountered by evidence, Serie 
v. Lord Barrington (e). Such evidence has always been admit- 
ted in the eccleſiaſtical courts, as appears by Sir George Hay's 
judgment in Shepherd v. Shepherd. What are the facts in this 
caſe? A draught of a will in 1768, by which the teſtator de- 
viſed his eſtate to his ſiſter and her iſſue in tail, with 10,000/. 
to her younger children. This was never executed. Then, in 
1770, the will in favanc of the univerſity. And it is to be 
obſerved that the deviſe to them is only of a very ſmall part of 
the teſtator's eſtate merely a farm. Then an ample ſettlement 
on his intended wife. Afterwards the marriage in 1773. 
Then, in 1775, the teſtamentary paper ſet forth in the ſpecial 
verdict. In October, 1776, a child born; and, in December of 
the ſame year, the laſt paper atteſted by three witneſſes. In 
that paper, the teſtator does, in ſome degree, confound the 
_ draught of 1768, with the will of 1770, and refers to both. 
He certainly refers tothe latter, becauſe he mentions the legacy 


[10] The following is the ſtate of the facts | were found together. In 1765, another 


in that caſe. ** Sheprterd the teſtator having 
made his will, after ſome ſmall legacies to his 


collateral relations, made his wife reſiduary 


legatee. After the making of the will, his wife 
was brought to bed of a daughter in 1763, 


upon whoſe birth, the teſtator added a codicil, 


whereby he directed that the legacies ſhould 
be paid, and that an annuity of 3oo/. per 
an. ſhould be ſecured on the re/iduum, and 
paid to his daughter. The codicil and will 


(e) M. 11 Geo. 1. 


2 Ld. Raym. 
L 


daughter was born, and in 1768, a ſon, who, 
was a polthumcus child, the teſtator being 
dead about fix months before his birth. 
Sir George Hay, in giving his opinion that the 
will was not revoked, delivered a very folemn 
and learned argument, in which he ſtated and 
examined a number of caſes not in print, 25 
well as thoſe contained in the different re- 
porters. 


1370. 8 Med. 278. 2 Str, 826. 
of 
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of tool. to Ewen. But in the caſe of preſumptions, parol evi. 
| dence is undoubtedly admiſſible. And it appears that when he 
directed the additional clauſe relative to the college gift to be 
ſtruck out, he ſpoke of the inſtrument of 1770, as his will. 
This rebuts every preſumption that he meant to revoke it. — 
2. But, if the court were to hold, that the marriage, and birth 
of achild, did revoke the will of 1770, I contend, in the next 
place, that the paper! of the 27th December, 1776, refers to it 
with ſufficient certainty to amount to a republication. To eſ- 
tabliſh this poſition, I rely upon Carleton Leſee of Griffn v. 


_ Grifin(F), Bond v. Seawell (g), Acherley v. Vernon (5), cited in 


Bond v. Seawell, and Molineux v. Molineux (i). 

Te Blanc, in reply, inſiſted on the caſes of Chritopher v. Chrif- 
topher, and Spragge v. Stone, as having expreſsly eſtabliſhed that 
a ſubſequent marriage, and birth of a child, amount to an abſolute 
revocation. He ſaid that the admiſſion of parol evidence, or of any 
writing not executed with the ſolemnities preſcribed. by the ſta. 
tute of frauds, would be of the moſt dangerous conſequence, and 
would lead to all the inconveniences of perjury, which that 
act was calculated to prevent. That, in Chriftopher v. Chri/- 
topber, the judges founded their opinion as to revocations by 
marriage and the birth of a child, on this, that thoſe circumſtan- 
ces were matter of fact eaſily aſcertained, and of ſuch notoriety as 
not to occaſion any danger of fraud or perjury, and that Apams, 
Baron, in that caſe, expreſſed a ſtrong diſapprobation of taking 
other extrinſic circumſtances into conſideration. And he con- 
tended, that the paper-writing of December, 1776, did not refer 
with ſufficient certainty to the will of 1770, for that to operate as 
a republication, and that a reference by a ſubſequent inſtrument, 
though properly atteſted, muſt be clear and unambiguous, in 
order to re-eſtabliſh a will which has been revoked. 

(Dunning mentioned to the court, that he had argued the 
caſe of Spragge v. Stone. That it was agitated at the bar, whe- 
ther the ſtatute of frauds extends to Jamaica; but that the 
judges thought it unneceſſary to decide that queſtion, and that 
the decree was penned uss it is, merely that it might be ſeen 
abroad, that the privy ccuncil had not decided it). | 

Lord MansF#1ELD,—I had no doubt upon this caſe, from the 
beginning. I have travelled a good deal through the queſtion. 
I argued moſt of the caſes when I was at the bar, relative to 
implied revocations of wills of perſonalty. Sir George Hay's de- 


(J) E. 31 Geo. 2. 1 Burr. 519. () M. 10 Ceo. I, Comyns 381. 
(g) M. 6 Gee. 3. 3 Burr. 1773. (z) H. 2 Fac. 1. Cro. Fac. 144, 


ciſion 
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ciſion is not applicable to the preſent queſtion, becauſe the point 
there was, whether the birth of a child alone, operated as a re- 
vocation. He held that it did not. And, in that caſe too, the 
child was totally unprovided for. A ſubſequent marriage, and 
the birth of a child, affords a mere preſumption. There may be 
many circumſtances where a revocation may be preſumed, The 
caſe in Cicero is an old and well known inſtance of ſuch pre- 
ſumptions (). But, upon my recollection, there is no caſe in 
which marriage and the birth of a child have been held to raiſe 
an impliet revocation, where there has not been a diſpoſition of 
the hole eſtate. It was a total diſpolition in Chrifopber v. 
Chriſtopher, and in Spragge v. Stone; and it has always been a 
total diſpoſition in the caſes of perſonal property, becauſe, by 


making an executor, the whole is diſpoſed of. In ſuch caſes, the 


inference is exceſſively ſtrong in favour of the wife and children. 
But I doubt extremely (I give no opinion), whether the circum- 
ſtances in this caſe are ſuch as would raiſe the preſumption. 
The teſtator diſpoſes of a ſmall part of his eſtate to a charity. 
Then, in contemplation of his marriage, he ſettles 800d. a year, 
upon his intended wife, with remainder to himſelf in fee. It is 


clear, therefore, that he contemplated the change in his ſituation 


after the will, and provided for it as to his wife ; and, with re- 
gard to the children, he may well be ſuppoſed to ſay, I will 
keep them in my own power. Suppole a man had given ſeveral 
legacies by a will, and had deviſed all his real eſtate to the uſe 
'of his children when he ſhould have any: Would a ſubſe- 
quent marriage and the birth of a child have revoked a will of 
that ſort ?—But I am clear on the other ground, that this pre- 
ſumption, like all others, may be rebutted by every ſort of evi- 
dence [+ 15). There is a technical phraſe for it, in the caſe of 
executors : It is called rebutting an equity. Lugg v. Lugg is 
ſtrong to this point. Thomſon v. Brown was decided upon a 
particular, againſt a general, preſumption ; and Sir George Hay 
appears to have underſtood this to be the law. Now the intent 
here is glaring from the writings found by the verdict. Mr. Le 
Blanc admits that there is evidence to rebut the preſumption. 

If that were more doubtful, I think Mr. Graham is right, that 
the inſtrument of the 27th of December, 1776, ſets up the deviſe 
to the univerſity. This inſtrument was written after the birth of 


% Pater credens filiam ſuum ei mor- | mz redeunte, Biſfus inflitutionis cis eft nulla. 


dum, alterum inſtituit heredem. Filio do- Cic de Oratore., © 


[+ 15] FYide Skin. 227. 
the 
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1978, the child. The teſtator had ordered a draught of a will to be 
| en prepared in 1768. Afterwards, in 1770, he makes the will in 
. queſtion, Now what appears on this inſtrument of December, 
| 1776? The teſtator remembers the diſpoſitions, both of 1768, 
and 1770 ; but is not correct as to which of them he had exe- 
cuted. But his meaning is, that his eſtate ſhould go to his 
daughter.—That the 10,000/. ſhould not be paid. —As to the 
legacy of 1000/. to Ewen, that was to ſtand. — © And alſo all the 
te other legacies.” The word © legacy,” in its ordinary ſignifi- 
cation, is applied to money, but it may ſignify a deviſe of land, 
and may here comprehend the deviſe to the univerſity, -which 
the teſtator calls a gift. 
WiLLEs, Juſtice, of the fame opinion. 
40 ASHHURST, Juſtice,— I am of the ſame opinion. There was 
a ſtrong caſe in this court E. 13 Geo. 3. on the firſt point, as to 
the admiſſion of parol evidence to rebut an equity, or implica- 


tion. The cauſe had been tried before me. 
BULLER, Juſtice.— I am of the ſame opinion. I argued the 


caſe alluded to by my brother AsHHURST. It was the caſe of 
Rogers v. Lang field; and was decided on the authority of Lake 
v. Lake (+) before lord Hardwicke. Burtenſhaw v. Gilbert did 
not go upon an implied, but an expreſs revocation, for the firſt 
will was in two parts, and the teſtator had cancelled one of them. 
In. Goodright Leſſee of Glazier v. Glazier, a will revoked by a 
ſubſequent will, but not cancelled, was held to be re-eſtabliſhed 
by the cancellation of the ſubſequent will (7). Implied revoca- 
tions muſt depend on the circumſtances at the time of the teſ- 


tator's death. 
N Judgment for the defendant [+ 16]. 
(4) In Canc. 1751. 1 Fil. 313. Law F] (1) H. 10 Geo. 3. 4 Burr. 2512. 
Ni. Pr. Ed. 1775. p. 297. 
[+ 16]- Hide v; Man, 25 Nov. 1734. 8 


Vin. 140 pl. 17. Harwood v Coodright, Lecce 
of Rolfe. 3 Mill. 447. 2 Blackft. 937, and, 


on Error in B. R. T. 19, Geo. 3, Cowp. 87. 
Sutton v. Suiton, B. R. E. 18 Geo, 3. Coup. 
812. 


AcxkwoxrH againſ} KEMPE. 


n HE goods of one Wiſe had been conveyed to Ach worth 
— wakes the plaintiff, by a bill of ſale, and had actually been re- 


2 of moved from the houſe of Viſe. Two writs of fieri facias, at the 
lies againſt ſuit of different perſons, againſt Wie, were delivered to the ſheriff 


* of Suſſex, the preſent defendant,) who granted warrants to his 
3 officer 
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officer to execute them. The officer, in conſequence of the war- 
rants, took the goods above-mentioned in execution, and ſold 
them. Upon this, Acbworth brought an action of treſpaſs vi ef 
armis againſt the ſheriff, (without joining the officer as a defend- 
ant.) The cauſe was tried before EYRE, Baron, at Horſham ſum- 
mer Aſſizes, 1778. The defence was, that the bill of ſale to the 
plaintiff was voluntary and fraudulent. Both the writs of fiers 
facias were produced, and a copy of the judgment on which one 
of them had iſſued. The copy of the other judgment could not 
pe read, becauſe the witneſs, who was to have proved Was in- 
tereſted. On the part of the plaintiff, ſtrong evidence was pro- 
daced to ſhew that the bill of (ale was fair, and that a valuable 
conſideration had been given for it. The judge directed the jury 
to find for the plaintiff (at all events, and whatever they might 
think of the bill of ſale) as to the goods taken under the writ, in 


the caſe where the judgment on which it iſſued had not been 
proved ; being of opinion that the writ itſelf is not ſufficient evi- 
dence, unleſs where the action is brought by the perſon againſt 
whom the fer: facias had iſſued. The jury thought that the fair- 
neſs and conſideration of the bill of ſale were proved, and they, 
accordingly, found a verdict for the plaintiff, with damages to the 
amount of the ſum for which all the, goods had been ſold under 
the executions. The plaintiff had produced evidence to ſhew 
that the real value was much greater, and equal to what appeared 
on the bill of ſale. The defendant, on the contrary, had inſiſted, 
that, if the jury ſhould think the plaintiff entitled to recover, they 
ought to deduct, from the ſum for which the goods had been 
ſold, the ſneriffs poundage, and the other expences of the exe- 
cutions. (This was on the ground, that the parties at whoſe 
ſuit the goods were taken, were the real defendants ; they hav- 


ing indemnified the ſheriff). 


A new trial was moved for, on four grounds, viz. 1. That 


the verdict was contrary to evidence, the bill of ſale being vo- 
luntary and fraudulent. 2. That there had been a miſdirection 
on the point of evidence. 3. That the damages were exceſſive, 
the deductions contended for not having been made. 4. That 
the action would not lie againſt the ſheriff, becauſe his warrants 
being to take the goods of Wiſe, he had given no authority to 
his officer to take thoſe of any other perſon, and, therefore, was 
not anſwerable, if goods which did not belong to Viſe had 
been taken. 


M Kempe, 
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1778. Kempe, Serjeant, Robinſon, and G. Wilſon, for the plaintiff.— 

. Dunning, and Morgan, for the defendant. 1 5 

eue On the day when cauſe was ſhewn, the court was clearly 

EME. 4 . . 

againſt granting a new trial on any of the three firſt grounds. 

Lord MANSFIELD faid, he had not the leaſt doubt, from the 

evidence ſtated in the learned Judge's report, that the bill of 

ſale was fair; which, he ſaid, laid the queſtion on the ſuppoſed 

miſdirection out of the caſe. Bu LER, Fuſtice, recognized the 

diſtinction made by EyRE, Baron, on that queſtion, and aid, it 

was founded on the authority of a caſe in-lord Raymond (m).— 

With regard to the objection to the action, the court took time 

, to conſider ; Lord MAansFIELD obſerving, that, if treſpaſs would 

[ 42 ] not lie, no other action would, and that the point was, there- 

fore, of very extenſive conſequence, | 

Some days afterwards Lord MansFIELD delivered the judg- 

ment of the court, to the following effect. 7 

Lord MANSFIELD, — The only queſtion now remaining is, 

Whether treſpaſs vi et arms can be maintained againſt a ſheriff 

> for goods taken in execution by his bailiff, which turn out not 

to have been the goods of the perſon againſt whom the fer! facias 

iſſued. On the part of the defendant it has been argued rather 

on authorities, than on principle. The authorities cited were 

2 Rolle's Abr. 5 52. Title Treſpaſs, pl. 9, 10. and Saunderſon v. 

Baker et al'. in C. B. T. 12 Geo. 3. (2). The paſſage in Roll?'s 

Abridgement does not warrant the objetion. The caſe there, 

when rightly underſtood, will appear to be a particular exception 

to the general rule ; and the true inference from it is, that, where 

there is no exception, the ſheriff is liable. The bailiff of a 

franchiſe is not the officer of the ſheriff. He gives no ſecurity. 

It is evident from pl. 5. in the ſame page, that this was Rolle's 

meaning. He there ſtates, that, if a ſheriff take one man for 
another, falſe impriſonment lies againſt him; and, although he 

— ſays, * if a ſheriff take,” &c. he means his barlif, for ſheriffs ne- 

ver did execute proceſs in perſon [A 17]. For all civil purpoſes, 

the act of the bailiff, is the act of the ſheriff, If there could be 

any doubt, it is cleared up by the very caſe in the Common Pleas, 

which has been cited for the defendant. It was ſaid, at the bar, 
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(m) Lake v. Billers. 1 Ld. Raym. 733. tam v. Smith, C. B. T. 16. Geo. 3. 2 Black}. 
Law of Ni. Pr. 91. Edit. 1775. Lide the | 1104. [+ 18] , | 
ſame doctrine recognized in Sawege gui | (=) 3 Will. 309, 2 Black}. 832. 


[+ 37] Pide Blackwell v. Hunt, Rey 107. 


- [4 12] Ye, alſo Martiz v. Peager B. R. 2 BlackP. 701, 5 Burr 2631, | 
3 | that 
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that that caſe was. determined on-the ground of recognition [11] 


by the ſheriff, and that the court was equally divided. The 
rinted account of the caſe ſhews the danger of inaccurate re-. 


ports {12]. 'I have a very correct report of it from Mr. Fuftice 
BLACKSTONE'S own notes; which I will read. (Here his 


Lordſhip read the caſe exactly as it has been ſince printed (9)- ) 
In ſhort, the point appears to be extremely clear; and it was 


43 
1778. 
Conn mmm 


ACKwORTK 


againſt 
KEMur Z. 


not fair to puzzle us ſo long with it, as it ſeems the objection 


was ſuggeſted to Mr. Serjeant Glynn, who led for the defendant 
at the trial, and he would not take it, thinking there was no- 


thing in it. 
The rule diſcharged. 


* 


[11] The recognition in that caſe was 
only by the «zder-feriff. How could that 
alter the queſtion? It is mentioned as de- 


ciſire by all the three judges who delivered | 


their opinions on the motion for a new trial. 
Yet it ſeems that ſuch a recognition could 
enly make it the ack of the under-ſheriff. 


high ſheriff, neither is the act of the under- 


ſheriff. 

[12]. The account of the caſe, in ils, 
agrees pretty nearly with Mr. Juſtice BLAck- 
STONE's report. It is much fuller; tho” 
not quite ſo accurate in diſtinguiſhing what 
the Judges ſay on the point of the recog- 


nitioa, from what they ſay on the general 
queſtion. 


(off 2 Black. $32. 


If the aQ of the bailiff is not the act of the | 


Hosp, K FLeTcHzs and another, Execute of 


Sir Joun ASTLEY, Bart. 


8 Jobn Aſtley granted a leaſe to the plaintiff, in which 

there was a covenant in the following words: * And the 
ſaid Sir John Aftley, for himſelf, his heirs, and aſſigns, doth 
covenant, and promiſe, to, and with, the ſaid John Hurd, his 
executors, adminiſtrators and aſſigns, by this indenture, that it 
ſhall and may be lawful for the ſaid John Hurd, his executors, 
adminiſtrators and aſſigns to have, hold, uſe, occupy, poſſeſs, 
and enjoy, all and ſingular the ſaid demiſed premiſſes, with the 
appurtenants, and receive and take the profits thereof, to his 
and their own uſe and benefit, without any let, ſuit, trouble, 
interruption or diſturbance of the ſaid Sir John Aſiley, his heirs 
or aſſigns, or any perſon or perſons claiming or to claim by, 
jrom, or under him,” The leſſee having been evicted by lord 
Tankerville, who had ſacceeded to the eſtate, this action was 
brought, upon the covenant, againſt the executors of Sir John. 
The defendants pleaded, that lord Tankerville, at the time of 
his entry into the premiſſes, and evicting the plaintiff, . did not 


claim 


Tueſday, 
24th Nov. 


A fine being 
levied of a 
feme covert 
eſtate, with a 
joint power to 
the huſband 
and wife to 
declare the 
uſes; and the 
uſes being de- 
clared by the 
huſband and 
wife in re 
mainder to , 
If the huſ- 


band make 2 


leaſe and co- 
venant for 
quiet poſſeſ- 
ſion again 
any perſon g 
claiming un- 
der him, and 
A. evict the 
tenant, an ac- . 
tion on the 
covenant Wil! 
lie againit the 
huſband? 
executo.:. 
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claim nor was entitled to the premifſes by, for, or under the ſaid 
Sir Jobn Afthty.” The cauſe was tried at the laſt ſummer 
Aſſizes at Shrewſbury, when a ſpecial verdict was found, which 
ſtated, in effect. That lady Aſtley, being ſeized in fee, inter- 
married with Sir John Afley.—That, in 1716, after. the mar- 

riage, by indentures between Sir John and lady Aftley of the 
one part, and truſtees therein named of the other part, Sir John 
and lady Aftley covenanted to levy a fine, the uſes of which 
they thereby declared to Sir John for life, remainder to truſ- 
tees to ſecure 500 J. a year to lady Aftley for life, remainder 
over; With a power to Sir John to make leaſes, under the uſual 
reſtrictions; and with a joint power of revocation to Sir John 


and lady Aſtley, during their joint lives. — That a fine was ac- 


cordingly levied.— That, afterwards, by a joint deed executed 
in 1753, they revoked all thoſe uſes declared by the indentures 
of 1716, which followed the eſtate for life and power of lea. 


ing given to Sir Jobn, and declared new uſes to lady A/tley for 


life, with intermediate remainders, remainder to lord Tanker- 
ville in tail. — That, in 1771, Sir Jobn Aſtley made the leaſe to 
the plaintiff containing the t on which the action was 
brought, and which leaſe w 
reſerved by the ſettlement. 


the prior eſtates being 
determined, lord Tankerville's e ate veſted in poſſeſſion, and 
that he had taken advantage of the defect in the leaſe, and had 
evicted the plaintiff. The queſti hether lord Tan- 
ter ville claimed under Sir Jobn, or only under lady Alley. 
If under Sir John, the plaintiff was entitled to maintain this 
action of covenant. 

Leyceſter for the plaintiff. — Bower for the defendant. 

Lord MAwsFIiELD deſired Bower to begin. 

He argued, 1. That the deed declaring the uſes, and the "SY 
were to be taken together, and conſidered as making only one 
conveyance: and that perſons taking by virtue of a power, take 
under the perſon who creates the power, not under him who 
executes it, 2, That a huſband is only joined in the fine of 
a wife's eſtate for conformity, but that the fine is conſidered a8 
the act of the wife, not of the huſband, and the conuſee is n 
by her only, inſomuch, that, if a wife levy a fine without 
huſband's concurrence, and he do not enter during the covertur 
it will bar her after his death. 3. Tha when, a revocation 
of a prior declaration of uſes has taken e under a power to 
„„ “ 
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Wa and new uſes are declared, the new declaration of uſes 
makes part of the fine, and is to be taken as the ſame conveyance 
with it, in like manner as the firſt declaration would have been, 
if it had not been revoked. And, therefore, if perſons claiming 
under the firſt, were to be conſidered as in of the wife's eſtate 
only, ſo muſt thoſe claiming under the ſecond. He cited 
1. Ark. 560, Ex parte Cafwall, Bro. Abr. Title Fines (a), Roll. 
Abr. p. 346 (5), Zouch v. Bampield (c), Doe Leſſee of Odiarne v. 
Whitehead (d), Beckwith's Caſe (e), Cbarnock v. Worſley (J). 
Holland v. Facłſon (g), Mary Portington's Caſe (S), Daniel 
v. Ubley (i), Cromwell's Caſe (&). 

Lord MANSFIELD ſaid, the caſe was ſo clear that Leycefter 
had no occaſion to reply. Juſtice was ſtrongly with the plain- 
tiff, It was true that a fine, and the deed to lead the uſes, were 
to be conſidered as one conveyance, but as Sir John Aſtley was 
a neceſſary party to the ſecond declaration of uſes, by which 
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the eſtate was limited to Lord Tankerville, his lordſhip certainly 


claimed under him, within the meaning of this covenant. * Un- 
doubtedly Sir John had covenanted againſt his own acts, and 
the new limitations were created by one of his acts. 


Judgment for the plaintiff [1]. 


[1] Leyceffer meant to have cited Butler v. Swinnerton, Palmer 339. 


(a) Pl. 33. | (F) Cre. Elix. 129. 1 Leon. 114. 
(6) N. pl. 1. ) Bridgman 75. | 
(c) 1 Leon. 82. ] (5) 11 Co. 43. 
(4 2 Burr. 704. | (#} Sir . Jones 138. 
(e) 2 Co. 56. 6. a | (4) 2 C. 78. 


TRINDER again} SHIRLEY. 


N Monday the 16th of November, Bower had obtained a rule 

to ſhew cauſe, why an exoneretur ſhould not be entered on 
the bail- piece; the defendant having become a peer, (by ſucceſ- 
Gon to his bfother the late earl F errers). The ground of the mo- 
tion was, that it was no longer in the power of the bail to ſur- 
render the principal. 

Baldwin, for the plaintiff, now declared; that he could not 
thew any cauſe againft the rule. Upon which it was made 
abſolute. \ 

This was ſaid to be the firſt inſtance of the kind that had 
come before the court. 


Tueſday, 
24th Nov. 
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3 Tir King again// the IðxHABITANTS of LR TOR. 

21ſt Nov. | 
** F O Juſtices removed a married woman, and her child, 
vert is evi- from Ewell to Leigh, in the abſence of the huſband, 
oak I On an appeal, this order was quathed. The huſband afterwards 
tlement. returning to Ewe!!, he, together with the wife and child, were 


146 removed, under a new order, to Leigh, which laſt order the ſeſſions 
confirmed; but, upon a certiorari, and a rule to ſhew cauſe why it 
ſhould not be quaſhed, the So/icitor General now gave it up, a 
not to be ſupported ſince a late determination of the ſame queſ. 


tion, in the caſe of Rex v. Hinckfworth (5) IF 3]: 


[13] That caſe was as follows —Two ; 
Juſtices removed Sarah, calling her, in the or- 
der, the wife of Joſeph Griffin, and five af her 


children, from Cheſhunt to Hinckſworth, in 


the huſband's abſence, and without having 


examined him. 'This order was not appealed 


from. The huſband foon after went to 


his wife -and children at Hinckfwerth, from 
whence they were all ſent back under a new 
order to Chefpunt, The pariſh of Cheſhunt 


-appealed againft this 'order, and producing 


the former one, inſiſted that it was concluſive 


as to the huſband, as well as the wife and 
children. The ſeſſions, however, after hear- 
ing evidence as to Griffin's ſettlement, | 
confirmed the new order as to him, and 


quaſhed it as to the wife and children. 'The 
wife then went back with her children, to 


third order was made, removing the children 


again to Cheßſunt. This was likewiſe ap- 


pealed againſt, and confirmed as to all, but 
two of the children who were under ſeven 


years of age, as to whom it was quaſked, 


The caſe had come on in this court the term 


before, but the firſt order not having been 


ſtated, on which the whole queſtion turned, 


it was poſtponed till that order ſhould be 
brought before the court. Bearcroft and 
Stanley now argued in ſupport of the laſt 


order. Wallace and Thornton on the other 
ſide. Lord Mangſela— The Pauper does not 


complain. There is nothing in this caſe. It 
is admitted that if they had put into the firſt 
order, that it was the huſband's ſettlement, 
that would have been concluſive, and the 
omiſſion makes no difference. The general 
caſe is, that the huſband's ſettlement is the 
ſettlement of the wife [419]. There are ſome 
ſpecial exceptions ; as where the huſband is 


| beyond ſea. But the preſumption is in fi- 
her huſband at Cheſhunt. After which, a 


vour of the general rule, and if this had been 
the caſe of an exception, it ought to have 


been ſtated. —The rule was made abſolute 


to quaſh all the orders but the firſt. 


| I. ( H. 18 Gee. 3. 
[ig] Rex v. The Inhabitants of Ealing, M. 25 Geo. 3. 


future effects, unleſs fifteen ſhillings in the pound are paid under the ſecond commiſſion. 


| | q » | 
Tueſclay, THoRN TON ag DaLLas. 3 
24th Nov. 
Though a NE 110 N for money had ant received. Pleas.— 1. The 
prior com- 
Sow bo general iſſue, —2. A bankruptcy on the roth of February, 


ſuperſeded by 3-774.—The Replication to the ſecond plea admits the bankruptcy, 


.conſent, a ſe- 


cond bank- and that the plaintiff's cauſe of action accrued before; ; but the 


e b n 50 plaintiff further ſays, that, after the 24th of June, 1732 (m), and 


not protect 
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after the making of the ſtatute of 5 Geo. 2. c. 30. and before the 


iſſuing of the commiſſion of bankruptcyin the plea mentioned, to 


wit, on the 6th of November, 1754, the defendant was diſcharged 


as a bankrupt, and that, on the ad of June, 1764, he was again 
diſcharged as a bankrupt, under that act of parliament, ** and that 
the eſtate of him the ſaid defendant, againſt whom the ſaid com- 


miſſion was awarded under which he was declared and became a 
bankrupt, as in the ſaid-plea is mentioned, hath not produced, 


nor will produce, clear after all charges, ſufficient to pay every cre- 
ditor under the ſaid commiſſion, fifteen ſhillings in the pound 
for their reſpective debts ; to wit, at London aforeſaid, in the pariſh 
and ward aforeſaid ; and this the plaintiff is ready to verify. 
Wherefore he prays judgment, and his damages by him ſuſtained, 
by reaſon of the non-performance of the ſeveral promiſes and 
undertakings in the ſaid declaration mentioned, to be adjudged 
to him, according to the form of the ſtatute in ſuch caſe made 


and provided, &c.” —Rejoinder—* That the commiſſion of bank- 
{ ruptcy, under and by virtue of which the ſaid defendant is, in 
and by the faid plea pleaded in reply, ſuppoſed to have been 


ficſt diſcharged after the iſſuing thereof, to wit, on the 26th of 
April, in the ſeventeenth year of the reign of our lord the now 
King, at London aforeſaid, in the pariſh and ward aforeſaid, by a 
certain writ of our ſaid lord the King of ſuper/edeas, the date 
whereof is the ſame day and year laſt- mentioned, then and there 


_ duly ifſued out of the court of our ſaid lord the King of his high 
court of Chancery, the ſame court then and ſtill being at West- 
minſter, in the county of Mzddleſex, under the great ſeal of Great 


Britain, was, in due manner, diſcharged, and ſuperſeded.” —The 
like ſuperſedeas to the ſecond commiſſion. —Sur-rejoinder— 
That the original writ in this action was ſued out, on the 1ſt of 
November, 1776 ; and that the i commiſſion in the replication 
mentioned, was ſuperſeded, on the petition of the ſaid defendant, 


by and with the conſent of all the creditors who proved debts 


under that commiſſion ; the /2cong, in like manner; and, that the 


fame commiſſions were, and each of them was, ſuperſeded, after 


the ſuing out the ſaid original writ. . —Demurrer, and joinder in 
demurrer. | 


Cowper, for the defendant, he queſtion is, es under 
the ſtatute of 5 Geo. 2. c. 30. F. 9. Dallas is diſcharged by the 
commiſſion of bankruptcy which he has. pleaded; or whether 


.- ma forure effects remain liable, There are two grounds made, 


2 . why 


47. 


1778. 
TrornTON 
againſt 


Datta. -* 
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| 2 the writs of ſaper ſedeas ſhould not operate in his favour; 


. That they were after the original writ; —2. Becauſe 
* were obtained on the petition of the bankrupt, and 
by the eonſent of the creditors. As to. the. firf, the commiſſions 
being now ſuperſeded, though the ' bankrupt did not pay fifteen 
ſhillings, they are as if they never had exiſted; and, as to the 


[ 48 ] Jecond, I do not underſtand what difference it makes. The 


Chancellor has in fact ſuperſeded them; and it does not appear 
what his ground was. If they are become as nullities, the al- 
legation that fifteen ſhillings in the pound were not paid, is per- 
fectly nugatory. The defendant cannot have the benefit of the 
former commiſſions. He ſhould not, therefore, be prejudiced by 


them. He certainly could not plead his certificates under them. 


It may be ſaid the ſuper/edeas may be obtained by colluſion. But 
colluſion is not to be preſumed ; it ſhould have been pleaded. 
The probability is, that the bankrupt conformed in every thing 
that was neceſſary, the creditors being ſatisfied. I can find no 


caſe on the ſubject; from whence I infer that no ſuch claim 
has ever been attempted, where the former commiſtions were 


ſuperſeded. 

Davenport for the plaintiff, —It is under the laſt bagkrapte 
that the act requires fifteen ſhillings in the pound to be paid, in 
order to protect future effects. The defendant pleads his laſt 
bankruptcy. The replication is, that he became a bankrupt in 
1754, and, again, in 1764. From the rejoinder, it appears that 
he reſted under the bankruptcies of 1754 and 1764, till 1777. 
Then he finds himſelf preſſed upon, becauſe the ſtatute ſays, un- 
leſs you pay fifteen ſhillings in the pound, your future effects 
ſhall be liable. Upon this, at the diſtance of above twenty 


years from the firſt of the two commiſſions, he gets the conſent 


of his creditors under thoſe commiſſions, (who have no intereſt 
to oppoſe it,) to their being ſuperſeded. He admits that he was 
diſcbarged under the two former commiſſions. That is ſufficient 


for my purpoſe ; for the words of the ſtatute are expreſs, that 


when a bankrupt has been di/charged under a former commiſſion, 


his effects ſhall remain liable, unleſs he pay fifteen ſhillings un- 


der the ſubſequent commiſſion. He admits that he cannot now 
pay fifteen ſhillings. The former commiſſions are not as if they 
had never exiſted. Not only ſales of goods, but even a —_— 
and fale of lands, would ſtand good. 


Lord Manse1ELD,—There is nothing in this caſe. The 


: only queſtion is, whether a Aprons can make a thing not to 
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have been done, which, in fact, has been done. The defendant 1778. 


Vas diſe barged under the former commiſſions, which is all that e 


need be enquired about. But beſides, the act ſays, that if a ga 


DatLas. 


bankrupt has compounded his debts, he muſt pay fifteen ſhillings 
under a fubſequent commiſſion of bankruptcy, in order to protect 
| his future effects. Here, the creditors had compounded, if the [ 49 
former bankruptcies were to be confidered as never having exiſted, 
for they accepted of the dividend in lieu of their whole debt. 
WIIL ES, and ASHHURST, Fa/tices, of the ſame opinion. | 
BULLER, Juſtice, —The bankrupt laws were made for the be- 


nefit of the creditors, not of the bankrupt, 
Judgment for the plaintiff. 


WuriTE againſt SEALY, and others. 1 
| 27th Nov. 
HE defendants had entered into a bond, in the penal ſum Where there 
15 a bond tor 


of 600/. conditioned, inter alia, for the payment of a pment of 

yearly rent of 570/. by another perſon. The rent being in rent, the 
arrear, the bond was put in ſuit, and judgment by default ob- . fecurtty © 
tained againſt the defendant. Afterwards, another action was 3 
brought on the ſame bond, and a ſecond judgment entered up. nalty. 
Then, a third action was commenced, in bar of which the defend- 

ants pleaded the firſt judgment, and then obtained a rule to ſhew 

cauſe why the ſecond. ſhould not be (et aſide, with coſts; and 

why, upon payment of the penalty and coſts: of the firſt action, 

the plaintiff ſhould not acknowledge ſatisfaction, on record. 

They ſtated, in the affidavit on which the rule was granted, 

that they had not pleaded the firſt judgment in bar to the ſe- 

cond action by a miſtake they had fallen into, in conſidering the 
ſecond declaration when delivered as being the ſame, and in 

the ſame action, with the firſt, and only delivered to cure a 

miſtake in the indorſement on the other. The queſtions were; 

1. Whether the bond, in this caſe, was a landing ſecurity for all 

the payments of rent during the term (which was for twenty- 

one years), or only to the amount of the penal ſum ; 2. Whe—» 

ther, upon the equity of the caſe, and the affidavit on the part 

of the plaintiff, it did not appear, that it was the intention of the 

parties, that the ſureties ſhould be bound for the rent during the 

whole term, ſo as to entitle the plaintiff to retain the advantage 

he had got by the miſtake of the defendant. 

The Solicitor General ſhewed cauſe — Dunning, and Bower, in 

ſupport of the rule, 

Oo - BULLER 
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_ "Tueſday, 
24th Nov. 


A leaſe void 


againſt a re- 
-mainder- 
man, cannot 
be ſet up by 
his accept- 
ance of rent, 
and ſuffering 
the tenant to 
make im- 
provenients, 


after his in- 


tereſt veſts in 
poſieſſion. 
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BuLLER, Juſtice, at firſt, was ſtrongly of opinion on the 
firſt point, (which had not been made at the bar) that, by the 
ſtatute of 8 & 9 W. z. c. 11. an obligee of ſuch a bond as this, 
might, from time to time, aſſign breaches, and recover his da- 
mages, and have execution for them, though they amounted to 
more than the penalty in the bond, and that the judgment would 
ſtill remain as a ſecurity for all ſubſequent breaches. 

ASHHURST, Juſtice, —That would be very equitable as againſt 
the leſſee, but extremely hard on ſureties, who only mean to 
bind themſelves to the extent of the penalty. 

Lord MANSFIELD, —1. As the bond is conceived, are the 
defendants liable for more than the whole penalty? I think 
not, upon the true conſtruction of the ſtatute of Villiam, the 
meaning of which only was, that a plaintiff ſhould not, upon 
every breach, be obliged to go into a court of equity to have 
iſſues directed of quantum damnificatus. 2. Is there any thing 
collateral that ſhould make the ſureties liable for more > I ſee 
nothing in the facts of the tranſaction, which ought to have that 


effect. The lip in not pleading the firſt judgment to the ſe- 
cond action, only affects the cofts of that _ and not the 


BUuLLER, Juſtice, now declared himſelf to be of the ſame opi- 


nion concerning the conſtruction of the ſtatute [+ 20]. 


The rule made abſolute, but without coſts ; ſome circum- 


ſtances appearing which ſatisfied the court, that the leſſor was 


miſled by the ſureties, with reſpect to the ſmallneſs of the 


penalty. 


[+ 20] Brangauin v. Perrot, C. B. E. 18 Geo. 3. 2 Black. 1190. 


Dos, Leſſee of Siurson, against Bur chxR. 


ERVAISE Newton, being ſeiſed in fee of the lands in 

queſtion, deviſed them to Sir Michael Newton, for life, re- 
mainder to truſtees to preſerve contingent remainders, remainder 
to the firſt and other ſons of Sir Michael Newton in tail-male, 
remainder to the leſſor of the plaintiff for life, remainder to his 
firſt and other ſons in tail-male, with divers remainders over. 
Fervaiſe Newton died in 1728. Sir Michael Newton being 
ſeized of the lands in queſtion by virtue of the deviſe aforeſaid, 


by indenture of leaſe dated, the ad of September, 1731, in conſide- 
ration 
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ration of 1921. demiſed them to the defendant, for the term of 
99 years, if the defendant, Fohn Shirburne, and William Laſbury, 
or either of them, ſhould ſo long live. Sir Michael Newton died 
in 1743, without iſſue male; and, on his death, the leſſor of 
the plaintiff entered on the premiſes, and was ſeiſed thereof for 
his life. John Shirburne died in 1767. And afterwards the 
leflor of the plaintiff, by indenture of leaſe dated the zoth of 
Fune, 1767, for the conſideration of 30. demiſed the lands in 
queſtion to the defendant, from and after the deaths of the de- 
fendant, and William Laſbury, for the term of 99 years, if John 
Griqin ſhould ſo long live. Sometime afterwards, William Laſ- 
bury died, and, thereupon, the leſſor of the plaintiff, by indenture 
of leaſe dated the 29th of November, 1769, in conſideration of 
the ſum of 30/, demiſed the lands in queſtion, to the defendant, 
for another term of 99 years, from and after the deaths of the 
defendant and John Gryfin, if William Wright ſhould fo long 
live. The defendant paid his rent to Sir Michael Newton during 
his life, and after his death to the leſſor of the plaintiff until ſe- 


veral years after the granting of the laſt-mentioned leaſe, and . 


alſo paid a heriot to the leſſor of the plaintiff, on the death of FJobn 
Shirburne, and another heriot on the death of William Laſbury. 
The leſſor of the plaintiff from time to time ſummoned the de- 
fendant, as his tenant to do ſuit and ſervice at his manor court. 
The defendant, after the death of Sir Michael! Newton, laid 
out conſiderable fums of money, in improving the lands. 
The leſſor of the plaintiff never queſtioned the validity of the 
leaſe granted by Sir Michael Newton, and the defendant had no 
notice of the defect of title of Sir Michae/ Newton to grant the 
leaſe, not being apprized of any ſuch defect, till about four years 
before bringing the preſent ejectment, when, an objection being 
made by the remainder-man to the power of Sir Michael Newton, 
and of the leſſor of the plaintiff, of granting leaſes for a longer 
time than their own lives reſpectively, the leſſor of the plaintiff 


offered the defendant to pay him back the confideration money 


of the reſpective leaſes granted by him, provided the defendant 
would account with him for the rents and profits received by 
the defendant from the time of the death of Sir Michael! Newton, 
_ deducting what he had laid out on improvements; but the de- 
fendant refuſing to accede to this propoſal, the leſſor of the 
plaintiff gave him proper notice to quit the premiſes before 
bringing the ejectment. Reverſionary leaſes of the ſame nature 
as thoſe above ſtated, are uſually made in the Metern counties 

. | : of. 
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of England, to commence not only from the deaths of the per. 
ſons named in the leafe in poſſeſſion, but alſo from the end, or 
other ſooner determination, of the leaſe in poſſeſſion. 

On a ſpecial caſe from the Weſtern circuit, ſtating the facts ay 
above ſet forth, the queſtion was, whether the original leaſe to 
the defendant was affirmed by any of the acts of the leſſor of the 
plaintiff, after the death of the tenaat for life. 

On Tueſday, the 24th of November, this queſtion came on to 
be argued, by Gould for the plaintiff, and Heath, Serjeant, for 
the defendant. 

For the plaintiff it was — that, the leaſe having be- 
come abſolutely void on the death of Sir Michael Newton, none 
of the acts done by the leſſor of the plaintiff could re-eſtabliſh it. 
That this could not have been done, even by the moſt formal 
deed of confirmation, which could only operate on a voidable 
leaſe, not on one abſolutely void. For this, a late caſe of Good- 
right v. Hampbrys, in the Exchequer, was relied on, as directly in 
point [t4]. Although the receipts of rent, in the preſent caſe, 
have been for a longer time than in the other, that circumſtance 
ean make no difference. The reverſionary leaſes cannot affect 
the title of the leſſor of the plaintiff to recover, becauſe the 
event 6n which the firft of them is to commence, has not hap- 
pened, for it is to take effect, not on the determination of the 
former, but after the death of the defendant ; Rector of Cbed- 
dington's Caſe (q), 2 Fitzh. Abr. 161. 6, 1 Inft. 308. 

For the defendant, it was ſaid, that the diſtinction in the 
books between void and voidable was founded on miſtaken rea- 
ſoning. Upen ſimilar reaſoning, it was formerly held that a 
leaſe made to commence jrom tbe day of the date muſt be a re- 
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[14] Goodright Leſſee of Wynne v. Hum- 


fhrys came on, in the court of Exchequer, 
in the form of a ſpecial caſe, which ſtated; 
That Jane, Lady Bulkeley, having been tenant 
for life, with remainders over in tail to her 
Erit and other ſons and daughters, ſucceſ- 
frely, and with power to her to leaſe for 21 


years in poſſeſſion, and not in reverſion, in- 


termarried with Edavard Williams, who, with- 
out her concurrence, demiſed to the defend- 
ant, to hold from the feaſt of the annuncia- 
tion then next to come, for gg years, deter- 
minable on three lives. — That the leſſor 
died, and afterwards lady Bulkeley died, leav- 


(s) M. 40 & 41 Eli. B. R. 1 Co. 153. 


3 


| 


ing Jane, her eldeſt daughter, tenant in tail; 
who ſuffered a recovery, and afterwards 
married the leſſor of the plaintiff.— That 
Edword Williams received the rent reſerved 
during his life.—That, after his death, his 
widow, in like manner, received the rent, 
and granted receipts. — That the daughter 
alſo received the rent till her marriage, and 
her huſband for ſome time after the marri- 
age, and that a counterpart of the leaſe was 
found in his poſſeſſion.— The court were of 
opinien that the leaſe was void, and gave 
judgment for the plaintiff. 


verſionary 
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yerfionary leaſe, and therefore void under a power to grant only 


haſes in poſſeſſion; but, in a late deciſion of this court, good 
ſenſe prevailed over authority, and it was determined, that ſuch 
a leaſe might be conſidered as not excluding the day of the date, 
if ſuch appeared to have been the intention of the parties [1 5]. 
In like like manner, the old notion, that there could not be 
croſs remainders by implication between more than two, has 
been exploded, as contrary to ſound reaſoning [16]. The court 
always inclines to ſupport, rather than deſtroy, grants and leaſes. 
The leſſor of the plaintiff, in this caſe, will not be ſuffered to 
ſay he was ignorant of the defect in Sir Michael Newton's power 
to grant leaſes, becauſe, as he took under the will, as well as 
Sir Michael, he muſt be preſumed to have knowa the limitations 
contained in it. 

Lord MANSFIELD, on the argument, ſeemed inclined to ſup- 
port the leaſe. He ſaid, there could be no confirmation of a 
thing abſolutely void [+21], but that the acts of the leſſor of the 
plaintiff might operate as a new grant [17 J. However he deſired 
it might ſtand over ; and now, juſt before the rifing of the court, 
his lordfhip delivered the opinion of the court, very ſhortly, in fa- 
vour of the leſſor rr plaintiff. He ſaid, there did not appear 
to have been any intention, either to confirm the old leaſe, or to 

grant 


[15] Pugh v. The Duke of Leeds and ano- | more than two, and the general principle 
ther, M. 18 Geo. 3. an iſſue out of chancery, | eſtabliſhed by them all, is, that, between two, 
tried at Shrewſbury, and a caſe reſerved, | the preſumption is in favour of, between more 
which ſtated a power to grant leaſes in poſ- | than two, againſt, croſs remainders ; but that, 
ſeſſion only, and not in reverſion. The | by neceſſary implication, they may be raiſed 
leaſe .in queſtion was to commence | between more than two, as well as by expreſs 
« from the day of the date thereof—” Lord | words. 
Mansfeld, in a long argument, in which he [| [417] in the caſe of Coodright Leſſee of 
diſcuſſed minutely all the caſes on the ſub- | Carter v. Strathan, which was determined 
ject, delivered his opinion, that the words in this court, in M. 15 Geo. 3. but was not 
« from the day of the date“ might be con- | cited on the preſent occaſion, a mortgage, in 
ſtrued to include that day, and that the leaſe :| the form of a leaſe, was granted, of a feme 
was good ; and Afton, Willes, and A/bhurſt, | covert's eſtate, by the huſband and wife 
Fuſtices, concurred [ 4.22]. After the huſband's death, the deed being 

[16] The caſes of Doe Leffee of Burden v. in the hands of the mortgagee, the widow 


Burville, E. 13 Geo. 3. Wright v. Lord Cado- had directed the tenants in poſſeſſion to at- 


gan, Holford, and others, (being a caſe out of | torn to the mortgagee, had ſettled with 
Chancery) E. 44 Geo. 3 [+23], Perry and ano- him for the balance of the rents, ſtiling him 
ther v. White, Leſſee of Bertie, (which was a | mortgagee, and had not queſtioned his po. 
writ of error from B. R. in Jreland) E. 18 | ſeſſion for a conſiderable number of years. 
Geo. 3 [+24], and Phiphard v. Mansfield, E. Lord Mansfield ſaid, in delivering the judg- 
18 Geo. 3 [+25], were all caſes in this court, | ment of the court, that they were all of 
on croſs remainders, by implication, between opinion, that the conveyance, 1n this caſe, 


though 


[421] Co. il. 295. b. [+24] Since reported, Coop. 777. 
[+22] Since reported, Cocep. 714. [+25] Since reported, Cowp. 797. 
(123 ] Since reported, Cowp. 34. * | 
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are held to be only V, 
void, on the death of the huſband ; but that 


the acts done by the widow, the deed being | 
in poſſeſſion of the mortgagee, were tanta- 


CASES IN MICHAELMAS TERM, &c. 


grant a new one. 


the original leaſe to be good. 


| Both the leſſor of the plaintiff and 
the defendant had proceeded under a miſtake, . and had ſuppoſed 


The Pofea to be delivered to the plaintiff [426], 


though in che bon of a leaſe, was, i ſub- 


ſtance, a mortgage, and, not being within the 
reaſon for which teaſe by a feme covert 
idable, was abſolutely 


[+26] Jenkins, Lege of Yate v. Chareh, 


B. R. M. 17 Geo. 3. Cowp. 482. S. P. Bat 
Au. whether. the defendant, in the preſent 


| mount to a re-delivery, which, without 2 


re- execution, is equivalent to a new grant, 


The authorities on which he ſaid the court 


relied were, Perkins, ſect. 154, and the year- 
books there cited, Co. Lit. 36. a, 2 Roll. 
Abr. 26.The queſtion came before the court, 


on a motion for a new trial [27]. 


caſe, might not have been relieved in equity; 
Vide Stiles v. Coauper, Cauc. 8 March, 1748, 
3 At. 692, | 


L , ' [t27] Since reported, Cowp.. 201. 
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Milrokp againſt MavOR. 22 


N a rule to ſhew cauſe why the defendant ſhould not 1If a bill of 
be diſcharged. 'The ground was, that by the affidavit — fo 
on which he was held to bail, it was ſworn “ that . ee 


&© he was indebted to the plaintiff as indorſee of a bill of ex- * 
awer, be- 


'« change,” but that the bill in fact was not yet d eee 
defendant was the drawer of the bill, and the drawee had re- When itis 


made pay- 
fuſed to accept it. able. 


BuLLER, Juſtice, It is ſettled, that, if a bill of exchange is 
not accepted, an action on the bill will lie immediately againſt 


I remember to have been determined in the year 1765, in a 


cauſe in which Sir Fletcher Norton was counſel for the defend- 


ant (a). The reaſon is this, as Lord MansF1ELD faid in that caſe, 
that what the drawer had undertaken has not been performed, 


the drawee not having given him the credit which was the 


ground of the contract. There have been a great many actions 


of the ſame ſort, ſince that time. 


WirLes, and ASHHURST, Fuſtices, of the ſame opinion [+28]. 
Lord MANS8FIELD abſent. 


The rule diſcharged. 
(4) Bright v. Purrier, Law of Ni, Pri. hes rupt before they were returned, and, being 
Ed. 1775. arreſted, he was diſcharged upon motion, on 


the ground that it was a debt contracted be- 
[#28] In Macarty v. Barrow, B. R. FE. | forethe bankruptcy, and at the very inſtant 
6 Geo. 2. 2 Str. 949. the defendant having | when the bills were drawn; 2 Str. 949; and, 
drawn bills on Spain, which were afterwards | more fully and accurately, from a note ſup- 
proteſted for non-acceptance, becamea bank- | plied by Wilmot, Chief Fufttce, in 3 Will. 17. 


3 | Kin nerſley 


an action will 


Tueſday, 
26th Jan. 


On a proviſo 
in a Duchy- 
leaſe, that 
It ſhall be en- 
Tolled with 
the auditor, -- 
the certifi- 
cate of the 
auditor on the 
margin 1s 
ſufficient evi- 
dence of the 
enrollment— 
Under-leaſes 
arenot within 
proviſoes 
concerning 


aſſignments. 
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KINNERSLEV agarn// Okr Ex and others. 


N an action of treſpaſs, for fiſhing in the plaintiff's fiſhery, in 
part of the river Dove, which was tried, at the laſt Aſſizes, at 
Stafford, before SKYNNER, Chief Baron, a verdict was found 
for the plaintiff, upon which a rule was obtained to ſhew cauſe 
why there ſhould not be a new trial. The plaintiff had declared 
upon a ſeveral fiſhery, but was not owner of the ſoil, and, the 
defendants having pleaded the general iſſue, and alſo ſeveral juſ- 
tifications, as ſervants to William Cotton, the firſt plea in which 
Cotton was mentioned had called him the ſaid William Cotton, 
although his name had not before appeared on the record. 
At the trial, the plaintiff's counſel were unwilling to riſk the 
caſe on the point, which ſeems ſtill not quite ſettled, whether 
a perſon who has an excluſive right of fiſhery, but without the 
ſoil, can declare on a ſeveral fiſhery. The defendants, on the 
other hand, could not have availed themſelves of their ſpecial 
pleas, on account of the miſtake juſt mentioned. It was, there- 
fore, agreed that the cauſe ſhould be tried, as if there had been a 
count on a free fiſhery, and as if the pleas had been amended; 
and that, next term, the pleadings ſhould be ſo amended by 
conſent. The plaintiff derived his title, under a leaſe dated in 
1753, from the Duchy of Lancaſter, in which there was a proviſo, 
that the leaſe, and all aſſignments thereof, ſhould be enrolled 
within three months from the date, with the auditor of the 
Duchy, or otherwiſe ſhould become void. The original leſſee 
made a leaſe, in 1777, to the plaintiff, for a term ſomewhat leſs 
than what remained unexpired of the original term. To prove 
the enrollment of the leaſe of 1753, a memorandum, or cer- 
tificate, on the margin of the leaſe, was read, figned ** Peregrine 
« Fury, Auditor.” No evidence of the enrollment of the ſecond 
leaſe of 1777 was offered. The plaintiff had paid the rent to 
the Duchy, up to the time of the trial. JF 
Counſel for the plaintiff, Adair, Serjeant, Houortb, and 
Cowper, (and, at the trial, Kenyon),—For the defendants, Bear- 
croft, Dunning, and Bower. 
The application for a new trial was made on four grounds; 
2:2. 1. Becauſe the verdict was againſt the weight of evidence 
3 | produced 


F 


$ 
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roduced at the trial. 2. Becauſe the defendants had been ſur- 1779. 
prized by evidence, which they now offered affidavits to con- Kixxzastar 
tradict. 3. Becauſe there was not legal evidence of the en- 1 
rollment of the firſt leaſe, for that an office copy of the enroll- 
ment ought to have been produced. 4. Becauſe the ſecond leaſe 
was an alignment, and not having been enrolled was void. 

Lord MANSFIELD abſent. 

The court immediately diſpoſed of the two firſt grounds. 
'They aid it did not appear from the report; that the verdict was 
againſt the weight of evidence, No ſurprize was ſtated by the 
judge, and the evidence now offered to be laid before the court 
by affidavit, might have been produced at the trial. On the 
third and fourth point, the three judges preſent delivered their . 
opinions to the following effect. 

WIILES, Juſtice.— The memorandum on the. margin is the 
certificate of the proper officer, not of a private perſon, as has 
been contended at the bar. I cannot diſtinguiſh between this 
caſe, and that of a bargain and ſale, where the indorſement on 
the back of the deed by the proper officer is always received as 
evidence of the enrollment. This caſe too is fortified by the 
circumſtance of long poſſeſſion under the leaſe. At any rate, 
third perſons cannot avail themſelves of a forfeiture of this ſort ; 
but I think the enrollment is ſufficiently proved if it were againſt 
the grantor. Beſides, the leaſe is admitted, for it is ſtated in the 
pleadings and not traverſed [1]. The caſe of Craſoe, Leſſee of 
Blencoe, v. Bugby (6), which has been cited at the bar, is con- 
clufive to prove that the ſecond leaſe, being for a ſhorter time 
than what remained of the firſt term, is not an aſſignment, but 
an under-leaſe. _ 
 ASHHURST, 7u/tice,—I am of the ſame opinion. The caſe in 
the Common Pleas is deciſive of the point as to the aſſignment. 
And I think the memorandum is ſufficient evidence of the en- 
rollment. For what other purpoſe was it made? But, on the 
other ground, I do not think it competent to a third perſon, a 
wrong-doer, to take advantage of a defect which the grantor has 
waved ; for the rent has been received up to this time [+ 29]. 

[1] infra 58 Note [1] 


(3) T. C. J. 1 Gee. 3. 3 Filf. 234. ſince reported in 2 Black}. 766. 


[+ 29] It ſhould ſeem that the acceptance I be obſerved, where the eſtate or leaſe is, 
of the rent by the grantor, would not have | %% facto, woid, by the condition or limita- 
been a waver of the forfeiture in this caſe, | © tion, no acceptance of rent afterwards can 
z between him and the grantee.— It is to J. e make it to have a continuance ; otherwiſe it 
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which put the plaintiff on proving all his | 
title, Ae 17.45 


Friday, 
29th Jan, 


To a plea to 


a Sci. fa. 


_  againft bail, 


that the prin- 


cipal died be- 


fore the re- 


turn of any 
ca. fa. a re- 


plication ſtat- 
ing a particu- 
lar ca. ſa. and 


that the prin- 


cipal was 
alive at the 
return of 
that ca. /a. 
ought to con- 
clude to the 
court. 


eis of an eſtate or leaſe woidable by entry ;— 


CASES IN HILARY TERM 


BULLER, Fuftice,—1 think the leaſe, with the certificate under 
the hand of it's own officer, would bind the crown itſelf: The 
prov 7 is—** That it ſhall be enrolled with the auditor.” I 
cannot diſtinguiſh this caſe from that of a bargain and ale. 
The act of parliament (4) in that caſe, does not provide that the 
indorſement by the officer ſhall be evidence of the enrollment, 
and yet it is conſtantly admitted. Beſides, the leaſe is ſtated in 
the replication, and, therefore, (although there is a protęſtando 
againſt it by the defendants) it is admitted as to this cauſe [1], 


On the other point, the caſe in the Common . is a direct 


au thority (). 
The rule diſcharged. 


ibid 136. But it was ſo reſolved in Pennant”; 
Co. Litil. 2 15. a. & cites Browning v. Beſſon, Caſe B. R. T. 38 El. 3 Co. 64 b.&in 
Z. R. 2 U 3. Pb. & M. Plosod. 131, where | Finch v. Throgmorton, Scacc. 33 Elix. Cre. 
it was ſo laid down, in argument, by Ramſey, El. 220. 


(1) Qu. As there was a plea of not guilty, (5) 27 H. 8. c. 16. 


(e) Vide Holford v. Hatch, E. rg Geo. 3, 


Cyanpiir again RoßERTsG and another, Bail of 
Wu ITI. 


Scire facias on a recognizance of bail, —The defendants 
plead, that the principal, before the iſſuing of the ſaid 
writ of ſcire facias, and before the return of any capias ad ſatis- 


faciendum, to wit, on the firſt day of May, 1778, at Weſtminſter 


aforeſaid, died. Replication — That the ſeveral promiſes and un- 
dertakings mentioned in the ſaid declaration whereon the j 98 
ment aforeſaid was recovered, were, in the ſaid declaration, alle 

ed to be made in Middleſex, and that, after the recovery of the 
ſaid judgment in the ſaid writ of ſcire facias mentioned, againſt 
the ſaid John M hite, and before the ſuing forth the ſaid writ of 


ſcire facias, to wit, on the 6th day of May, in the eighteenth year 


of the reign of our Lord the now King, the plaintiff ſued and 
proſecuted out of the court of our Lord the now King, before 


the King himſelf, the ſaid court then and ſtill being held at 


Meſiminſter in the county of Mzddleſex, a certain writ of our ſaid 
Lord the now King, of capias ad ſatisfactendum, of and upon the 


ſaid judgment, directed to the then ſheriff of Middleſex, by-which 
ſaid writ, our ſaid Lord the King commanded the ſaid then 


Meriff of Middięſc, that he ſhould take the faid John, if he 
2 ſhould 
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mould be found in his bailiwick, and him ſafely keep, ſo that he 
might have his body before our ſaid Lord the King at V eſt- 
minſter, on Wedneſday next, after one month from the day of 
Eaſter, then next coming, to ſatisfy the ſaid plaintiff, the ſaid 

ol. the damages, coſts, and charges aforeſaid, in form afore- 
ſaid recovered, and that the ſaid then ſheriff ſhould have there 


then that writ, which ſaid writ, afterwards, and before the re- 


turn thereof, to wit, on the roth day of May, in the eighteenth 
year aforeſaid, at Weſtminfler aforeſaid, was delivered to Rebert 
Peckham, and Richard Clarke, ſo being ſheriff of Mz:ddle/ex afore- 
ſaid, to be executed in due form of law, at which day, before 
the ſaid: Lord the King at Weftminfter, came the ſaid plaintiff, in 
his proper perfon, and the aforeſaid then ſheriff of Middleſex, to 
wit, the faid Robert Peckham and Richard Clarke, returned on the 
ſaid writ, to our Lord the King at Weftminſter aforeſaid, that the 


faid John was not found in his bailiwick, as by the ſaid writ, and 


the return thereof, duly filed and remaining of record in the ſaid 
court of our faid Lord the now King, before the King himſelf at 
Weſtminſter aforeſaid, more fully appears, and the faid plaintiff fur- 
ther ſays, that the ſaid John, at the reſpective times of the ſuing 
out of the ſaid writ of capias ad ſatisfaciendum, and of the re- 
turn, and of filing the ſame, was and fiill is living, and in full 
life, to wit, at Weſtminſter aforeſaid, and this he is ready to verify, 
wherefore he prays judgment, &c. To this replication, the de- 
fendants demur ſpecially, ** becauſe the ſaid replication concludes 
“ with a verification, and not to the country. 

Morgan, for the defendant, admitted, that this had been the 
uſual form, till 1771, but he relied on the caſe of Mather v. 
Cormick, Bail of Collins, T. 11 Geo. 3. and Brian v. Thorn, Bail 
of Boſs, M. 14 Geo. 3. both in this court, and in both of which 
the replication having concluded with a verification, and having 
been demurred to, the court recommended to the plaintiff's 
counſel to move for leave to amend, He alſo cited Hanna v. 
Briſtow, Bail of Reilly, H. 17 Geo. 3. in this court, where the 
replication having concluded to the country, upon a demurrer, 
there was judgment for the plaintiff (without argument), and 
a writ of error brought, but not proceeded on. He faid, he 
ſuppoſed there would be three points made in ſupport of the 
verification in the replication, — 1. That new matter had been 
introduced, which the defendant ought to have an opportunity 
of anſwering.—2, That matter of record, viz. the writ, was 


ſtated, which could not be tried by a jury, and yet a conclu- 
| ſion 
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CASES IN HILARY TERM 


fion to the country would have put that in iſſue, —3. That it con- 


tained ſeveral diſtinct fats. As to the firſt, he contended that 
the new matter was only inducement which could not be tra- 
verſed. That the replication denied the whole plea, and, there- 
fore, ought to conclude to the country. That, if it did not, it was 
bad in ſubſtance ; 5 Com. Dig. 96. 2 Leo. 8 1. 8 Co. 67. Latch, 111. 
Hardr. 69. 70. Cro. Fac. 588. As to the ſecond, he ſaid that the 
reaſons on which records were not to be tried by the country 
did not apply to this caſe ; for that this was not like the caſe of 
a ſolemn judgment pleaded. That the queſtion here was merely 
matter of fact relative to a particular period of time. That, if 
the defendant had denied the writ, it would have been a depar- 
ture; 5 Com. Digeſt. 89. Cro. Jac. 588. Raym. 94. 1. Sid. 
180. 2 Rell, 692. 2 Saunders 84. Vincent v. Attwood, tro Mod. 
256. On the third point he cited Robinſon v. Raley, 1 Burr. 516. 

Mood, for the plaintiff, inſiſted, that the replication was in the 
uſual form, and agreeable to the rules of pleading, and that, in 
the three inſtances of ſimilar caſes which Morgan had Cited, 
there had been no deciſion of the court. | 

Lord MANsFIELD recommended to Morgan to move for 
leave to withdraw his demurrer; which was 1 without 
coſts. . | 

ASHHURST, Julice.— It! is proper that it ſhould be knows; © to 
avoid future inconvenience, that . the ground upon which the 
court determines is, the introduction of new matter, in which 
caſe, the concluſion ſhould always be an averment, in order 
that the party may have an opportunity of anſwering it. 

- BuLLER, Juſtice, — It is admitted that, till 1771, this was 
thought the proper form, and there has yet been no deciſion to 
the contrary. In pleading, via trita via tuta. It always was the 


rule, that two affirmatives cannot make an iſſue; 1 Leo. 78. 39 H. 


6. 49. 32 H. 6. 23. In Mathers v. Cormick, Brian v. Thorn, and 
Hanna v. Briſtou, the replication was in the negative“ That 
the defendant did not die, Fc. —; and thoſe caſes were attempts 
to alter the eſtabliſhed form. It is alſo an eſtabliſhed rule, that, 
wherever new matter is introduced, the pleading muſt conclude 
with an averment; Carth. 337. Moore 286. 3 Leo. 165. 1 Lut- 


| wyche 101. 1 Saund. 103. The caſe of Filewood v. Popple- 


Well, 2 Wilſ. 65. is exactly in point, and Cartb. 4. ſhews that 
the particular writ mult be ſtated in the replication. The de- 
fendants here might have had either of two defences ; Nul tiel re- 


cord; or, that the pes died before the return of the capias 
; ad 
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ad ſati:factendum ſet forth in the replication. If the plaintiff 
had concluded to the country, and the defendants had only 
meant to make uſe of the firſt of thoſe defeaces, an iſſue would 
have 
= caſe in 10 Modern the writ was admitted. The account of 
that caſe, is but a looſe note; the book is of little authority; it 
is not in any other reporter, and is chere ated only as the argu- 
ment of counſel. If the caſes referred to in it applied, then that 
caſe was not applicable to the preſent. If they did not, it was 
decided without reaſon, or authority, This is the ancient form 
of replications, and while itis adhered to, no diſficulties will ariſe. 


Wa RD againſt Ho N EYWOO Sp. 
TPON a writ of error from the Marſha'/ea court, the caſe 
was this: An action had been brought upon a promiffory 
note, which was made payable on the 28th of April, and, if 
three days of grace were to be allowed, it did not become due 
till the firſt of May. The plaint was intituled of the 24th of 
April, and a verdict having been found, and judgment given, 


for the plaintiff, it was aſſigned for error on the firſt count, that 


it appeared upon the record, that there was no cauſe of action at 
the time of the commencement of the ſuit. | 

Baldwin, for the plaintiff in error, contended, that this was a 
defect not curable by verdict, and cited Staford v. Moore d. 
Bolton, in ſupport 6f the judgment, ſaid, that the objection 
might have been taken advantage of below, for, though the 
plaint did not appear in the declaration, the defendant might 
have pleaded it in abatement, or craved oyer of it, and demurred ; 


but that the defect was now cured by ſome of the ſtatutes of 
jeofail, either 27 El. c. 5. 16 & 17 Car. 2. c. 8. or 5 Geo. 1, 
c. 13. He relied on Hob. 54. 5 Mad. 286. and 1 Leon. 302. and, 
particularly on the caſe of Adlon v. Eels (e), where, in an action 


of aſſault, on a motion in arreſt of judgment, becauſe the time 
Jaid in the declaration was not yet come, the court faid that the 
jury muſt be ſuppoſed to have given the damages for another 
treſpaſs, and that it was the ſame as if no time had been alledged. 
So here the court, he ſaid, ought to intend that the date of the 
Note was a miſtake, as ſtated in the record, and that another 
note, due at a time conſiſtent with the commencement of the 
action, had been given in evidence to the jury. He alſo inſiſted 
that the date of the plaint was a mere legal fiction. That the 
capias ſuppoſes a previous plaint, but which in fact never exiſts, 
(%) B. R. F. 1 Geo. 1, 10 Med, 311. (e). B. R. M. 8 N 3. 2 Salk, 662. 

"> and 


n ſent down, without any fact for a Jury to try. In 


51 


— — 


CruanDLER 


again 


Ro e ER . | 


1621 


Friday, 
29th Jan. 
In the Mar- 


Halſea court, 


the plaint is 
the com- 
mencement 
of the action. 
It is not ſet- 
tled whether 


days of grace 


muſt be al- 
lowed on pro- 
miſſory notes. 


[ 62] 
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Ward 


2d of May. 
Lord MANsFIELD, abſent. 


WiLLEs, Fuftice, —This caſe is certainly not within any of 
the ſtatutes of jegfail. Suppoſing the capias did iſſue the firſt 
of May, and that it was the commencement of the action, the 
debt was not then due, for ie defendant had the whole day to 


pay it. 


[+30] In Foſter v. Bonner, B. R. E. 16 
Geo. 3. Cop. 454. this was reſolved upon 
ſolemn argument. 

The rule to conſider the bill, not the lat. 
vat, as the commencement of the ſuit, is ſub- 
ject to ſeveral exceptions. For inſtance ; 
where the defendant has pleaded, that one of 
the ſtatutes of limitations had attached arte 
exhibitionen bill e, the plaintiff may reply a la- 
titat, ſued out of the preceding term, and 
the defendant may rejoin, that the latit at was 
not in fact ſued out till the vacation after ſuch 
preceding term, and after the expiration of the 
time limited for bringing the action; Jobnſon 


v. Smith, B. R. E. 33 Geo. 2. 2 Burr. 950. 


So, if the defendant has pleaded a tender 
before the exhibiting of the bill, the plaintiff 
may reply a /atitat previous to the tender, and 
the defendant may rejoin, that there was no 


[+31] In Leader v. Moxon, C. B. M. 14 | 


Geo. 3. 2 Black. 924, 925. it was reſolved, 
tnat, under the limitation of time for bring- 
ing actions againſt commiſſioners fox execut- 
ing a paving act, (and in the caſe of all other 
ſtatutes of limitations,) it is enough to ſhew 


< 


CASES IN HILARY, TERM | 


1779. and that the day of the teſte of the la, was really the time 
when the action had been commenced. That the n of the 

again: court below warranted the judgment. | 
Baldwinz in reply, obſerved, that, if the capias were to be con. 
fidered as the commencement of the action, ſtill, as the note had 
to run, (including the three days of grace, ) till the firſt of May 
incluſive, the capias ought not to have been ſued out till the 


Arunuz[r, Fuſitce —If the plaint were like a latitat, it 
might be taken out before the cauſe of action accrues. - This 
has been determined with regard to /aritats [430]. But it ap- 
pears, by the caſe of Savage v. Knight , (that caſe had been 
mentioned by Bolton, that the plaint, in an inferior court, is 
conſidered as the original [31]. 
have been proved as laid, and hat makes the difference er 
this, and the caſe of a treſpaſs, where the day is immaterial. 


| MEFS of action at the time when the Naber 


dence, a latitat ſued out after the cauſe of 


% B. R. M. 29 JJ 30 El. 1 Leo. 302. 


q 


and that, though the plaintiff ſtate in his de- 


ay BE > 


We muſt take the note to 


iſſued ; Mood v. Newton, B. R. M. 20 Geo. 2. 
1 Fil. 141. In like manner, when there is 
no ſpecial memorandum, in which caſe the 
bill, by fiction, is, in general, held to be of 
the firſt day of the term, if the cauſe of a&ion 
aroſe before the firſt day of the term, it will 
be ſufficient for the plaintiff to ſhew, in evi- 


ation aroſe; Morris v. Pugh, B. R. M. 
2 Geo. 3. 3 Burr. 1241. Pugh v. Martin, 
B. R. H. 24 Geo. 3. In Prodger's Cajt, 
P. R. M. 21 Car. 2. 1 Sid. 432, it had been 
held, where the demiſe in ejectment was 
laid of a date ſubſequent to the firſt day of 
the term, and the declaration was generally 
of the, term, that the plaintiff might ſhew in 
evidence, that the l, was in fact, filed after 
the firſt day of the term. : 


a capias, which every body underſtands to be 
now the commencement of a ſuit in C. B. 


claration the ſuing out of an original, the ca- 
pias is ſufficient evidence thereof, + 


BULLER, 
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Bur LR, Juſtice, ſaid, he doubted, whether, by law, three days 1779. 
of grace were to be allowed on promiſſory notes, though, in * 
practice, it was uſually done (2); but that here it appeared on =: againſt 
the record, that there was no cauſe of action, for it had always TRE 
been held that the plaint, in the inferior court, is the original, 
and commencement of the action. That no ſubſtance is within 


any of the ſtatutes of yeofard. | 
| | The judgment reverſed. 


[2] In Deflaux v. Hood (at Guildhall, 1752, | dence was a promiſſory note payable at four EL 
Law of Ni. Pri. 274, Ed. 1775.) Denniſon, months from the date, and it was objeted ' | 
Juſtice, ruled that by law there are not three by the Solicitor General for the defendaitt, | 
days of grace on promiſſory notes, but the | that this was a variance. But Lord Mansfield 
caſe is mentioned with a Quare. The point, | obfervſng that in a computation of intereſt 
believe, has never been ſettled by a ſo- made by the defendant himſelf, and which 
lemn deciſion. It occurred in a cauſe of | was in evidence, the three days of grace were 
Lloyd v. Skutt, which was tried at the fittings | allowed, he thought this deciſive againſt him, 
for Middl:Jex after M. 20 Geo, 3. 3oth Nov. &ithout determining the general queſtion. 
before Lord Mansfield. That was an ac- The caſe came on afterwards in court 
tion on the ſtatute of uſury. The plaintiff | (Jide infra E. 20 Geo. 3. p. 336.) but on 
declared on a contract to forbear for four | another point. 
calendar months and three days. The evi- | 


= {64] 


Wedneſday, 
zd Feb. 


HIS was a caſe ſent from the court of Chancery, for the honors a 4-4 
; vile—,to the 


opinion of the Judges of this court, which ſtated, that teſtator's fon 
Tempeſt Hey, being ſeiſed of a conſiderable real and perſonal eſ- orten re- 


mainders 


tate, on the 26th of March, 1762, made his will, the material 2 2 — 
part of which was in the following words, —“ I give and deviſe n 


all and fingular my real eſtates whatſoever, and whereſoever, to 227 future 
9 wife, but, if 


Richard Wright and Michael Tovey, and their heirs, in truſt, in he married 


the firſt place, to protect and preſerve the contingent remainders, fd is 


herein and hereby created and limited, from being defeated and Preſent wife, 
. | g : in ſuch caſe 
deſtroyed, and then to and for the ſeveral uſes herein after- men- to go over to 

tioned, that is to ſay, to the uſe of my ſon Thomas Hey (who , Chilegen 


. of the teſta- 
now ſpells his name Hay) for and during the term of his natural _ w_ 

. ; * 4 5 U r. — — 
life, and from and after his deceaſe, to the firſt and every other eee e e 
ſon, which he ſhall have by any future wife, with whom he ſhall sn“ marry- 

| | ing a ſecond 


afterwards intermarry, in tail male, and for default of ſuch iſſue 9 
male, to the uſe of all and every the daughter and daughters of on 3 


ſuch future marriage, to have and to hold the ſame, in caſe there % prece- 
deut; and, on 


ſhall happen to be more than one daughter, to them and their his death 


. g 33 without mar- 
heirs, as Tenants in common, and not as Joint-tenants. Provided rring again 
| 33 


5 N tue eſtate 
veſts in the children of the teſtator's brother, and does not deſcend to the teſtator's heir at law. 


3 always 
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always, and it is my full and expreſs intent and meaning, that if 


my ſaid ſon ſhall hereafter intermarry with any woman who is 
any ways related in blood to Muriel Ayſbecombe, his now wife, 
that all and every the above limited uſes, as far as the ſame ſhall 
relate to the iſſue of ſuch future marriage, ſhall utterly ceaſe, de- 
termine, and be void, to all intents and purpoſes, it being my 
Redfaſt reſolution, as far as the law enables me, to hinder that no 


perſon any ways of kin to her in blood, or, born or deſcended 


from any ſuch perſon, {ſhall inherit any part of my ſaid eſtate, 


and, in ſuch caſe, notwithſtanding there ſhall be lawful iſſue of 


my faid ſon by ſuch future marriage living at the time of his de- 
ceaſe, my will and mind is, that they nor either of them ſhall 
take any thing by and under this my will, but that the ſaid truſ- 
tees ſhall ſtand ſeiſed of all and ſingular the*ſaid premiſſes, to the 
uſe of all and every the child and children of my late brother John 


Hey deceaſed which ſhall be living at the time of my deceaſe, to 


have and to hold the ſame, if more than one child, to them and 
their heirs, ſhare and ſhare alike, as tenants. in common, and 


not as joint-tenants, ſuch parts or ſhares thereof as ſhall reſpec- 
tively belong to the daughters of my ſaid brother, to be to their 


ſole and ſeparate uſe, independent and excluſive of any preſent or 
future huſband that they reſpectively have, or may hereafter have, 
and not ſubject to the debts or controul of any or either of them; 
and, in caſe al and every of the ſaid children of my ſaid brother 
ſhall happen to die in my life-time, or after my death, without 


iſſue, then I hereby give and deviſe 40 and ſingular my ſaid real 


eſtate to my right heirs; I mean ſuch heirs only, as ſhall be no 
ways related in blood, or claim any deſcent from any perſon re- 
lated in blood to the ſaid Muriel Ayſhecombe, my faid ſon's now 
wife; all and every of whom J hereby utterly exclude from any 
right, title, or benefit from my real or perſonal eſtate, in any 
ſhape whatſoever.” —The teſtator died in December, 1763, and 
left Thomas Hay, his only ſon, and heir at law. The truſtces 
(who were alſo made executors) proved the will, and, by virtue 


thereof, entered upon and poſſeſſed themſelves of the real and 


perſonal eſtates of the teſtator. There were five children of 
Joon Hey, brother of the teſtator, living at the time of the teſ- 
tator's death, viz. Alice the wife of Benjamin Pilkington, Mary 
the wife of James Fletcher, Jennet the wife of Thomas Cromp- 
ton, Tempeſi Hey and John Hey. In December, 1768, a com- 
miſſion of bankruptcy was taken out againſt Thomas Hay the 
ſon of the teſtator, and an aſſignment executed of all his eſtate 
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and effects, to aſſignees, in truſt for themſelves, and the reſt of 
his creditors who ſhould come in and prove their debts under 
the commiſſion. Tempeſt Hey, the ſon of Jobn Hey the teſta- 
tor's brother, died a batchelor. Jobn Hey, the other ſon of the 
teſtator's brother, died ſome time after his brother Tempe, leav- 
ing one only child, Thomas Hey, an infant. Mary the wite of 
James Fletcher, died without iſſue. Fenner the wife of Thomas 
Crompton died leaving iſſue Thomas Crompton the younger. 
Muriel Ayſhecombe, the wife of Thomas Hay the teſtator's ſon, 
died in the life-time of her huſband. Soon after her death, Tho- 
mas Hay, the ſon of the teſtator, alſo died without iſſue, and 

without baving married again, leaving Thomas Farren Hey his 


heir at law. On the zd of October, 1771, the ſaid Thomas Hay 
(ſon of the teſtator) made his will, and, as to what might become - 
due to him in expectancy or reverſion, gave the ſame to his exc- 


cutors therein after-named, for the uſes following. Firſt to 
pay his funeral expences, then his juſt debts that he had con- 
tracted, ſince the firſt day of March, 1769, as far as his effects 
might amount ; but if all his creditors were paid twenty ſhillings 
in the pound, and there ſhould be an overplus, after all the ex- 


pences were diſcharged, then he gave the ſame to his niece Ame- 


lia Heydon for her own proper uſe,” &c. The plaintiff claimed 
under Thomas, the ſon and heir at law of the teſtator. The de- 


fendants under the children of the teſtators brother, 70 Hey. 


The queſtion for the opinion of the court was, Whether the 


children of Jobn Hey the brother of the teſtator had taken any, 


and what eſtate in the caſe that had happened“, 

The caſe was argued, on Friday, the 2gth of January, and 
this day, by Hood, for the defendants, and Morris, for the plain- 
tiff. The court directed Hood to begin. 8 

He contended, that the children of the teſtator's brother had 
taken eſtates- tail, with croſs remainders, although the previous 
event, on 1 the deviſe to them was limited, had never hap- 
pened. 1. To ſhew that words like thoſe in the preſent caſe, 
were not to be conſtrued as conſtituting a condition precedent, 


but as words of limitation, he cited Jones v. MWeſcomb (g), Gul 


liver v. Wicket (), Page v. Heyward, cited in that caſe (i), and 
1 Roll. Abr. 835. 2. He ſaid the intention of the teſtator was 


certainly to exclude the children that his ſon might have by his 


then wife, and yet, according to the argument which would be 


(2) NM. 1711. Prec. in (ban. 316. 1. Fg. (b) B. R. M. 19 Geo, 2. 1 Will. 105. 
Ca, 245. (i) B. R. T. 3 Ann. 2 Salk 570. Pigget 175. 
| * made 
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1779. made uſe of for the plaintiffs, ſuch children, if there had been 

Ne any, muſt have taken in the event that had happened. 

e For the plaintiff, Morris inſiſted, that, if there was ſuch 2 
thing now in the law as a condition precedent, this was clearly 
one. That the caſes cited by Hood, as well as others of the ſame 

ſort, viz. Avelyn v. Ward (#), Andrews v. Fulbam [7], and 
Statham v. Bell | 4], all went upon the idea of a double contin. 

[ 66 ] gency, and that the only thing to prevent the ſubſequent limi. 

| tation from taking effe in poſſeſſion was the intervention of the 
eſtate limited firſt. That thoſe authorities were not now to be 
ſhaken, but that they did not apply to this caſe. That, in every 
view, the old reverſion here muſt have remained. In the other 
caſes, the contingency was annexed to the precedent, here to the 
ſubſequent, eſtate. He cited Arton v. Hare (1), and contended, 
as to intention, that it did not appear that the teſtator had taken 
into conſideration the event of his ſon's having children by his 
then wife, and not marrying again. 

4 Lord Maxs FIELD, — Nothing can be clearer than that the 
teſtator meant that no child of Muriel Ayſbecombe ſhould take in 
any event, and yet, according to Mr. Morris argument, ſuch 
child (if there had been one) muſt have taken. We will take 
time to conſider of our certificate. | | 

The caſe was not afterwards mentioned in court. The certi- 
ficate was in the following words : 

We are of opinion that the children of Yohn Hey, the bro- 
«© ther of the teſtator Tempe/ Hey, took eſtates tail, with croſs 
4% remainders. | 
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MANSFIELD. 
E. WILLES. 
8th February 1779. W. H. ASHHURST, 
| F. BULLER. 


[3] B. R. Cited 1 Fez. 421. Jones v. | wer v. Wickett, were hee cafes on the ſame 
WH comb, Andrews/v. F ulham, and Gull: will. 


[4] Statham v. Bell and others [+32] was a | wife Mary Statham was then pregnant, he 

| caſe from the court of Chancery, argued in | deviſed his eſtate to his fon, if his wife ſhould 
this court, E. 14 Geo. 3. 26th April, by Ken- | be delivered of a fon, when he ſhould attain 
yon for the plaintiff, and Dawerport for the de- the age of 21. If ſhe ſhould have a daugh- 
fendants. The facts were as follows. — Sta- | ter, then he deviſed one moiety of the 
tham having an only child, a daughter, made | eſtate to his wife, and the other moiety to his 
his Ins whereby, reciting that _—_— his # daughters, when they ſhould attain their 


ages 


(#) Canc. 10h of March 1749. 1 Yez. 420. . "_ * 
[+ 32] Since reported, Coup. 40. 
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ages of 21 years. And if either of them we think it was the plain intention of the 


ſhould die before that time, then her ſhare | ** teſtator, that, in caſe no ſon ſhould be 
to the ſurvivor, and if both ſhould die under ( born, and he ſhould have no daughter who 
21, then the other moiety to go to the wife, | ** ſhould live to attain the age of 21 years, 
The teſtator died without having any child | ** his wife ſhould have the whole eſtate ; 
after the making of the will, his wife not | ** therefore, in the event which has happen- 
having been enſeint, and the daughter died | ed, we think Mary Bell took an eſtate in 
before ſhe was 21. The queſtion was, whe- | © fee-ſimple in the whole of the premiſſes in 
ther the plaintiff, the teſtator's heir at law, | © queſtion.” 


or the widow, who married Bell the defen- Mansfield. 

dant, ſhould have the eſtate, in the event May 16th, | R. Aston. 

which had happened. The certificate was in 4771. E. Wille. 

the following words: Having heard coun- | 1. H. Afoburfe. 


« ſel and taken the caſe into conſideration, 


' 2 


OxrEY againſt Bx I DGE. 


H E firſt day of this term, the paper- book in this cauſe 
had been delivered to the defendant, containing the com- 
mon replication to a ſham plea of a judgment recovered ; with a 
*rule to return it on the Wedneſday following, 27th of January. 
He returned it on the Thurſday before ꝙ o'Clock, having ſtruck 
out the ſpecial pleading, and ſubſtituted the general iſſue in it's 

place. The plaintiff refuſed to receive it, unleſs the defendant 
would agree to deliver it as of Vedneſday, which he not con- 
ſenting to, the plaintiff ſigned judgment. 

On a rule to ſhew cauſe why this judgment mould not be ſet 
aſide for irregularity, it was contended for the defendant, that 
by the practice of the court, when a day is fixed for plead- 
ing, Cc. that day is conſidered as continuing till the office 
opens next morning, and that you are regular if you comply 
with the ruly before that time. And the court being of that 
opinion (m), the rule was made abſolute | 5]. 
Mood, for the plaintiff.— Douglas, for the defendant. 


[5] This ſuit was by original. By not re- turn daygimith February) when the diftringas 
turning the paper-book till the T hur/day, the | would have been-rcturnable. Being not re- 
defendant prevented the plaintiff from hav- | turned till Thur/Yay, the eight days went be- 
ing judgment of this term. Eight days no- yond the fourth of 7 ebruary, and there was 
tice of trial (excluſive) is required by the | no fitting after that till the laſt day of term, 
rules of the court. If the paper-book with | (12th February) which was after the laſt re- 
the general iſſue had been returned on the | turn. If the plaintiff had ſued by bill, this 
Wedneſday (27th January) notice of trial | advantage could not have been taken; be- 
might have been given for the Thur/day ſen- | cauſe the return may be on any day in the 
night following (475 February) for which j term. But then the defendant might have 
day the ſecond fitting in term at Guildhall hung up the cauſe for twelve months by a 
was appointed. This was before the laſt re- | writ of error in the Excheguer Chamber. 


—_—_— — 


(n) But vide T. 19. C. 3. Haeſlar v. Anſell. infra, 187. 
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Wedneſday, 
3d Feb. 


On a rule to 
plead by a 
particular 
day, that day 
is conſtrued 
to continue 
till the office 
open next 
morning. 


[*67 ] 


The groats 
under the 
Lord's act 


muſt be paid, 
every Monday. 


—A judge's 
order for a 


prifoner's diſ- 
charge under 
that act, made 


out of term, 
is final. 


[ 68 ] 


* 


A 


CASES IN HILARY TERM 


Ltency again// PARGITER. 


HE defendant had been brought up on a Wedneſday, to 

be diſcharged under the Lords' Act, (o), but was remand. 
ed on the plaintiff's paying him two ſhillings and four-pence, 
and giving him a note for the payment of the like ſum, on Wedueſ. 
day, in every ſubſequent week. In the laſt vacation, the de- 
fendant applied to WiLLEs, Juſtice, to be diſcharged, on the 
ground, that the two ſhillings and four-pence had not been paid, 
nor the note made, agreeable to the directions of the ſtatute, which 
are, that the payment of the groats ſhall be made on Monday in 
every week, and the note framed accordingly. It was admit- 
ted that the payments had been regularly made the firſt and every 
Wedneſday till the defendant's application to be diſcharged, 
W1LLES, Fuſtice, was of opinion, that the defendant was entitled 
to his diſcharge, and, on the firſt day of this term made an or- 
der for that purpoſe. On Thurſday, the 28th of January, Bald. 
win moved for a rule to ſhew cauſe why that order ſhould not 
be ſet aſide, and, the plaintiff be at liberty to retake the party, 
and ſtated, that the conſtant practice in this court had been to pay 
the groats on that day week on which the party was brought up, 
and ſo ſucceſſively, and to make the note for payment on thoſe 
days. In this he was confirmed by the officers of the court. 
He cited alſo Shaw v. Gimbert, in Barnes (p), where, in the 
Common Pleas, the money was made payable on a Tueſday [6]. 
He urged that the ſpirit of the act had been complied with, as 
the priſoner had been paid weekly. That, in another caſe in the 


| ſame book, where the money was made payable on Monday, the 


plaintiff having {lipt that day, but having tendered it on the Tue/- 
day, the court of Common Pleas refuſed to diſcharge the priſoner ; 
Beech v. Paxton widow (9). 


[6] This caſe, and Beech v. Paxton, muſt | They happened more than twenty years be- | 
have been upon ſome temporay ſtatuet. * fore the Lord's act paſſed [+ 33]. 


[+ 33] Probably on 2 Geo. 2 cap. 22 ; and 
there is a remarkable difference between the 
words, of that act, and thoſe of the perpetual 
Lords act. In that of 2 Geo. 2, the words are, 
** unleſs the creditor do agree, by writing 
under his hand, to pay and allow weekly, 
a a tum not exceeding 2s. and 6g. per week, 
** unto the ſaid priſoner, zo be paid the firſt 


day of every week ;”” & o. But, in 32 Geo. 2. 
c. 28, the words are ſhall agree by writ- 
«ing, &c. to pay and allow weekly a ſum 
Kc. unto, &c. 10 be paid every Monday in 
© every aue; F. 13. This difference re- 
conciles the caſes in Barnes to the practice 
of C. B. under 32 Geo. 2. 


* 


32 G. 2. c. 28. 5. 13. | 
iP) M. 7 C. 2. Barnes Quarte edit. 369, | 
v1 - FEE Mor gan 


(9) E. 6 G. 2. Barnes, Quarto edit. 367. 
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Morgan now ſhewed cauſe, and inſiſted on the words of the 
ſtatute, and that there was a good reaſon why all payments 
ſhould be made on the ſame day, eſpecially in the great priſons 
in London, becauſe the ſervants belonging to the priſons knew, 
thereby, when they muſt attend. He ſaid the defendant could 
not wave his right, by accepting of the note, and payments. That 
the note at firſt was not ſuch an engagement as warranted the 
court in remanding him, and, as to his ſubſequent diſcharge, a 
diſcretion was, by the act, veſted in a ſingle Judge in vacation, 
which, having been exerciſed by WILL Esò, Jufice, in this caſe, 


.ought to be final. 
Lord MANsFIELD,—This .caſe muſt be exaſpdiral with a 


reference to the application, which was made in the vacation; 
and a fingle Judge having then .a complete authority, [ do not 
ſee how the court now can.controul the order. Mr. Fuftice 
WIIIES conſulted the other Judges at Serjeant's Inn, before 

he ſigned it, and they thought it right. They afterwards ſent 
him word that they doubted, and he ſent to recall his order, 
but it was too late. As to the general point, enquiry has been 
made, and the practice in this court has been as ſtated by Mr. 
Baldwin, and the officers, for above thirty years. In the Com- 
mon Pleas, it has always been otherwiſe. There, the plaintiff pays 
the fraction from the day of the application to the next Monday, 
and then gives a note for, and makes his payments on, every Mon- 
day afterwards. The Judges of the Common Pleas, ſay there never 
Vas a note in that court made payable on Tuęſday; ſo that Barnes 
muſt have miſtakenſ[ 34]. In the preſent inſtance, although we 
think the man has no right to the advantage of the miſtake after 
having received the money, the order is final, In future, as it is 
proper that the practice of all the .courts ſhould be uniform, 
and that of the Common Pleas is moſt conſonant to the words 
of the act, let all notes be made payable on the Monday. Tt 
is much more convenient that there ſhould be one common 
day, that the turnkey may know. when to attend. But it is to be 
underſtood that no other priſoner, already remanded, will be diſ- 
charged, becauſe the payment is not on a Monday, unleſs the 
__— * to be the day when he was remanded. 


[+34] Viae the foregoing page, Note [+ 33]. 
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Saturday, 
6th Feb. 


If the maſter 
of an appren- 
tice die, and 
the executor, 
at the pau- 
per's requeſt, 
agree that he 
mall go to 
live with an- 
other perſon 
a ſervice of 
forty days 

with ſuch 
perſon, be- 
fore the term 
of the ap- 
penticeſhip 
expires, gains 
a a ſettlement 
under the 
apprentice- 
ſup. 


[70 ] 


can be no valid aſſignment of an apprentice, 


CASES IN HILARY TERM 


The KING againſt the INHABITANTS of SrocklAN D. 


A Pauper was removed to the.pariſh * Stockland, and the 
Seſſions confirmed the order, ſtating as follows. — That 
the pauper was bound an apprentice in huſbandry by the pariſh of 


Stockland to Fobn Davies of that pariſh, till he ſhould be twenty- 


That he lived there four years, under that 
That he continued with his 


four years of age. 
indenture, when the maſter died. 


maſter's ſon, who was his executor, and had proved his will, 


for about ſeven years, in the ſame pariſh, when, being deſirous 


of living with his uncle, in the pariſh of Ozterton, to learn the 
trade of a miller, his uncle and he applied to. the executor for 


his conſent, who gave his conſent accordingly, ſaying he would 


do any thing for the benefit of the pauper, and that then the 
pauper made an agreement with his uncle for 15.. 6 d. per 
week, and continued with him, in the whole, two years and an 
half, at the end of the firſt four months of which time the pau- 
per attained his age of twenty- four years. 


The Solicitor General now argued in ſupport of the order. He 


contended, that the contract between a maſter and his apprentice 
is merely perſonal, and dies with the maſter. 


This has been 
decided in the caſe of Baxter v. Burfeld (r). By law there 
An aſſignment is 
indeed evidence of the original maſter's conſent to the appren- 


tice's reſidence with the new maſter, but, here, that preſumption 


fails, becauſe the original maſter did not exiſt when the pauper 


was aſſigned. He endeavoured to diſtinguiſh. this caſe from the 
King v. Bridgeford (s). 


Dunning and Fanſhaw on he other Gde —They ſaid, if an ap- 
.prentice reſides in a pariſh, by theconſent, either of his maſter, or 


the executor or adminiſtrator of the maſter, he gains a ſettlement; 


and, for this, they cited the King v. Bridgeford. Here, there has 


ticeſhip is of courſe diſſolved by the death of the maſter. 
only been decided, that an apprentice cannot be compelled to 
ſerve the maſter's repreſentative. 
was founded on the contract having been made for the pur- 
poſe of teaching the apprentice a trade, which an executor might 


been no diflolution of the epprenticeſhip by the act of the par- 


ties, and no caſe has gone ſo far as to decide, that an appren- 
It has 


The caſe of Baxter v. Burfield 


(r) B. R. E. 20 Geo. 2. 2 Str. 1266. 
(s) T. 12 C. 2. 2 Str, 1115. S. C. Barr, Settl, Caſes, No. 43. 
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not be able to teach. There never has been ſuch a deciſion as to 


pariſh apprentices, and the reaſon does not apply to their 
caſe. They cited the King v. Clapham (t), and the King 


v. Taviftock (u), to ſhew, that, after an apprentice has been 
once transferred, the conſent of the original maſter is not 
neceſſary to a ſubſequent transfer of him. But they chiefly 
relied on the King v. Bridgeford, as having gone much farther 
than this preſent caſe would do, becauſe, there, the aſſign- 
ment was by a perſon who had only the right to the admini- 
ſtration, but had not adminiſteted. 


71 


1779. 
The Kix G 
againſt 
STOCKLAND, 


Lord MANSFIEL D, — Though an apprentice is not ſtrictly aſ- 


ſignable, nor tranſmiſſible, yet, if he continue, with the conſent 
of all parties and his own, it is a continuation of the appren- 


ticeſhip. The caſe of Bridgęford is much ſtronger than this. 


Both orders quaſhed. 


(.) Z. 20 Geo. 2. Barr. Sul. Got Ne, 515 (2). T. 7 G. 3. Burr, Settl. Caſes, No. 186. 


* HavLey again/t RILE v. 


'C TION of debt, on a replevin bond, and a verdict for the 
plaintiff. The defendant obtained a rule to ſhew cauſe, 


why the verdi& ſhould not be ſet aſide, the cauſe having been 


ſuſpended, after iſſue joined, for above à year, and then brought 
to trial, without'giving-@ term's notice [6]. 

Baldwin now ſhewed for cauſe, that the trial had been ſtopped 
by the defendant himſelf, under an injunction from the court of 
Exchequer, and -faid, that the court would never ſuffer a party to 
avail himſelf of a privilege ariſing from a delay which he him- 


ſelf had occafioned. 
The Solicitor General, on the other ſide, -infiſted, that the trial 


without notice for a term was -irregular, and that the wy 
muſt be ſet aſide; for which he cited Peyton v. Burdus (). 

contended, that, on a proper application to the court of —— 
quer, the plaintiff might have had leave, before anſwer, to pro- 
ceed to trial, and that it was univerſally underſtood, in practice, 


that an injunction is no excuſe for not complying with the eſta- 
bliſhed rule. 


(6) Rules of C. B. M. 1654, $ 21. I do] of the body of rules made by that court in 
not find when this rule was adopted by the | the ſame term; M. 1654. 
court of King's Bench. It makes no part 


(=) B. R. M. 12 C. 2. 2 Str. 1110,Vide allo Bogg v. Roſe, E. 15 C. 2: 2 Str. 1164. 
Lord 


Saturday, 
6th Feb. 


If a defendant © 


ſuſpend a 
cauſe by an 
injunction for 
a year, and 
af coo 
the plaintiff 
proceed to 
trial without 
a term's no- 
tice, and ob- 
tain a verdict, 
the court will 
not ſet aſide 
the verdict. 
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* | 

: 1779- Lord MANSFIELD expreſſed his indignation at the defendant's 
1 endeavouring to take advantage of a delay occaſioned by himſelf, 
;XIAYLEY 


; again to protect himſelf againſt a deed under his own hand, and ſeal, 
RitzY- and ſeemed ſurpriſed when he was informed, that the injunction 
had iſſued without any affidavit by the defendant, (the plaintiff 
in equity) of any fact which entitled him to a ſtay of proceed- 

1885S. 4 
: - -— iy Fuſtice, ſaid, the practice was as it had been ſtated by 
the Solicitor General; that it was grounded on the principle, that 
the injunction was no proceeding in the cauſe depending in this 
court; but that he thought this a caſe where the court might 


very well alter the practice (7). [+ 354. Fs, 
—_— The rule diſcharged. 


[7] In Boſworth v. Philips, T. II. Geo, 3. and that a delay by an injunction is, from 
which was 4 caſe parallel to this, the court | the nature of the thing, an exception to the 
of Common Pleas held, that the rule only rule. 2 Blackft. 784. 
extends to voluntary delays by the plaintiff, | | 


I» 


[+ 35] Yide Morral v. n B. R. M. 23 Geo. 3. 


8 *L1liy and others again E w R. | 
—_— of * Is was an action for money had and received, brought 
« ſailing with againſt an under-writer, for a return, of premium. The 
"modus, fail. policy was on the ſhip the Parker Galley; At and from Venice 
522 to the Currant [ſands, and at and from thence to London; at 
woyage.” a premium of five guineas per cent; ©* to return 21. per cent. if 
[* 72 ] © the ſhip ſailed with convoy from Gibraltar, and arrived.” The 
ſhip touched at Gibraltar on her way home, and failed from 
. thence:under:convoy of the Zephyr ſloop of war, but. the convoy 
was deſtineti only to go to a certain latitude, about as far as Cape 
£iniftere, being ordered on the Liſbon ſtation ; and, accordingly, 
the ſhip and.convoy ſeparated, and the ſhip arrived ſafe at Lon- 
don. The only queſtion in the cauſe was, whether, by the terms 
of the policy, the condition for the return of premium was, a 
departure from Gibraltar with ſuch convoy as could be met with, 
For whatever part of the voyage that might happen to be, or, a 
departure with convoy for the yoyage. The trial came on at 
Guildball, before Lord MaNnsFIELD, and a common jury, at the 

laſt Sittings, when a verdict was found for the plaintiffs. 
On the ſecond day of this term, a rule was obtained to ſhew 
cauſe, why there ſhould not be a new trial, and the caſe came 


on to be argued this day; when, upon Lord MansFizLD's re- 
Pott 
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port of the evidence, it appeared, that the plaintiffs had called 
witneſſes, (one of whom was Mr, Gorman an eminent merchant,) 
who ſwore, that, for ſome few years paſt, when convoy for the 
voyage, or the whole voyage, was intended, thoſe explanatory words 
had been added, and that, by this uſage, the expreſſions of 


«© ſailing with convoy,” and ſailing with convoy for the voyage, 


had received diſtin& technical meanings; ** with convoy,” ſig- 


nifying whatever convoy the ſhip ſhould depart with, whether 


for a greater or leſs part of the voyage. Several policies were 
alſo produced, which had been filled up at the office of the 


ſame broker who had prepared that which had given occaſion 
to this cauſe, in which the words, for tbe voyage; or for 
England, were added. The captain proved, that, at the time 
when he left Gibraltar, no other convoy was to be had. —The 
witneſſes for the defendant ſwore, that they underſtood the 
words ** with convoy to mean convoy for the voyage; and the 
broker ſaid, that, at the time when this policy was figned, he 
underſtood, and apprehended it -was ſo underſtood by all the 
parties, that the convoy was to be for the voyage, and that the 
return was ſuch as was uſual when convoy for the voyage was 
meant, His Lordſhip, after ſtating the evidence, ſaid, that when 
the caſe was opened, he thought, on the face of the policy, that 
the words muſt mean for the voyage. He had not admitted the 
evidence, to aſk the opinion of the witneſſes on the conſtru ction, 
but to learn whether there was any uſage in this caſe which 
would give a fixed technical ſenſe to the words. This was a 
queſtion of fact to be aſcertained by evidence, and proper for the 
conſideration of a jury. | 

Dunning, and Davenport, for the plaintiffs, —Bearcreft, and 
Baldwin, for the defendant, | = 

For the plaintiffs, it was inſiſted; that the queſtion had been 
fairly and completely tried. The ſenſe in which the words were 
to be underſtood, depended on the uſage. His Lordſhip had 
ſtated to the jury, the interpretation they muſt receive, indepen- 
dent of uſage, and told them, if they were not ſatisfied with the 
evidence for the plaintiffs on the head of uſage, they muſt find 
for the defendant. The verdi& muſt, therefore, be conſidered as 
having been found upon full conſideration of the proof as to the 
uſage. . e | 

For the defendant, it was argued, that the obvious and natural 
import of the words, and alſa the weight of the evidence, were 
in his favour. Even if the words were doubtful, according to 
a known and eſtabliſhed 7 of law, they ought to be conſtrued 
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1779. moſt ſtrongly againſt the perſon who uſed them. Here, they 
SL wa the words of the inſured, and in the nature of a warranty 
' againſt on his part. It was alſo ſaid, that when partial convoy was 
EEE meant, it had of late been a frequent practice, eſpecially in po- 
licies on this Levant voyage, to ſpecify how far the convoy was 

to come; as convoy to the Cape,” convoy to Liſbon,” K&c. 

Lord MAN$SFIELD,—On the words, I was ſtrongly of opinion 

that the policy meant a departure with convoy intended for the 

voyage. The parties could not mean a departure with convoy 

which might be deſigned to ſeparate from the ſhip in a minute 

or two; though, when convoy for the whole of a voyage is 

clearly intended, an unforeſeen ſeparation is an accident to which 

the under-writer is liable ; for the meaning of ſuch a warranty 

is not that the ſhip and convoy muſt continue and arrive to- 

gether. But I ſtill think that the evidence was properly admit- 

ted at the trial of this cauſe, becauſe the ſenſe contended for by 

1741 the plaintiffs was not inconſiſtent with the words of the policy, 
5 and, therefore, it was material to ſee what the uſage was. I laid 
great ſtreſs on Mr. Gorman's teſtimony. I did not conſider him 
as a common witneſs. However it ſeems, from what I have 

heard fince, that people in the city are diſſatisfied with the ver- 

dict, and think the evidence of the plaintiffs' witneſſes was 
founded on a miſtake. Certainly critical niceties ought not to be 
encouraged in commercial concerns ; and wherever you render 
additional words neceſſary, and multiply them, you alſo multiply 
doubts and criticiſms. It may be hard, becauſe words have” 
been added in ſome inſtances, to force a conſtruction 1n this caſe, 
from the omiſſion of them. The queſtion is of great import- 

ance. 
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[7] The new trial came on before Lord | 465. where, according to Levinz, upon a ſpe- 
Mansfield,at the Sittings after Trinity Term, 19g cial verdict, finding a warranty in theſe 
Geo. 3. when a verdict was found for the de- words, „ avarranted to depart with convoy,” 
fendant. Vide the caſe of Jeffery v. Legender, | Holt, Chief Juſtice, and the greater part of 
3 Lev. 320. B. R. M. 3 N. & M. or Jeße- the court, held, that thoſe words mean ſail- 
735 v. Legendra, as it is called in other books; | ing with convoy for the whole voyage [ 1361. 
2 Salk, 443. 1 Show. 320. 4 Med. 58. Holz. 
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{ + 36]. Vide Gordon v. Morley, & Campell v. Bordell, Guildhall, H. 20 Geo. 2. 2 Str. 126 3. 


Dox 


IN THE NINETEENTH YEAR OF GEORGE III. 


Dot, Leſſee of Warsox and others, againſ/ Sni PNakb. 
N an action of ejectment, a ſpecial verdict was found, which 

|| ſtated hat John Hewitt, being ſeiſed in fee of ſeveral meſ- 
ſuages, tenements, and lands, in the counties of Eſſex and Lan- 
caſter, by his will, bearing date the 2d of July, 1727, deviſed as 
follows ; viz. All his meſſuages, tenements, lands and heredita- 
ments, in E/ex, to four truſtees and their heirs, (one of whom, 
named Charles Shipphard, was the defendant), upon ſpecial truſt 
and confidence, that they ſhould, out of the rents and profits 
thereof, levy and raiſe the ſum of 20 J,. and pay the fame to 
Rachel Shipphard his daughter, and then wife of Thomas Shipp- 
hard, annually, during her natural life, by four quarterly pay- 
ments, to her ſeparate uſe; and, upon the farther truſt and con- 


fidence, that they ſhould pay and diſpoſe of all the reſidue of the 
*rents and profits, as alſo of the whole rents and profits thereof 


after the deceaſe of his ſaid daughter, to the uſe of the faid Tho- 
mas Shipphard for the term of his natural life; “ and, in caſe my 
ſaid daughter Rachel ſhould happen to ſurvive the ſaid Thomas 
Shipphard her huſband, then, upon truſt and confidence, that 
they the ſaid truſtees ſhall ſtand and be ſeiſed, of all and every 
my ſaid meſſuages, lands, tenements, and hereditaments, te the 
ſeveral uſes, intents, purpoſes, and upon the ſeveral truſts, herein 
after- mentioned, vix. to the uſe and behoof of my ſaid daughter 
Rachel, for and during her natural life; and, from and after the 
deceaſe of my ſaid daughter, then, to the uſe and behoof of my 
grandſon Hewitt Shipphard, ſon of the ſaid Thomas and Rachel 
Shipphard, and the heirs of his body, and, for default of ſuch iſ- 
ſue, then, to the uſe and behoof of the heirs of the body of the 
ſaid Thomas Shippherd begotten or to be begotten on the body 
of the ſaid Rachel his wife, and, for default of ſuch iſſue, then 
to the uſe and behoof of the heirs of the body of the ſaid Ra- 
cbel my daughter by any other huſband, and, in default of ſuch 


iſſue, then to the uſe and behoof of the ſaid Thomas Shipphard' 


and his heirs for ever. Item, I do give, deviſe, and bequeath, all 
my meſſuages, lands, tenements, and hereditaments, in the ſeve- 
ral pariſhes of Eccles and Dean, in the county of Lancaſter, to the 
ſaid (truſtees), upon the ſeveral truſts, and to and for the ſeveral 
uſes, intents, and purpoſes, herein after mentioned, vg. to the 


uſe and behoof of the ſaid Thomas Shipphard and Rachel his 
ES 3 | 


wife, 
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wife, and the ſurvivor of them, until ſuch time as the ſaid 
Hewitt Shipphard my grand ſonattain the age of twenty-five ; and 
from and after the deceaſe of the ſaid Thomas Shipphard, and 
Rachel his wife, and the ſurvivor of them, and, after my ſaid 
grandſon's attaining his age of twenty-five years, which ſhall firſt 
happen, then to the uſe and behoof of the ſaid Hewitt Sbipp- 
hard my grandſon and the heirs of his body, and, for default of 
ſuch iſſue, ot his dying under the ſaid age, then to the uſe and 
behoof of the heirs of the body of the ſaid Thomas Shipphard 
begotten, or to be begotten, on the body of the ſaid Rachel his 
wife, and, in default of ſuch iſſue, then, to the uſe and behoof 
of the heirs of the body of the ſaid Rache/ my daughter, by any 
other huſband, and, in default of ſuch iſſue, then, to the uſe 
and behoof of the ſaid Thomas Shippbard, his heirs and aſſigns 
for ever. — That, on the teſtator's death, Thomas Shipphard his 
ſon-in-law entered upon all the deviſed premiſſes, and held them 


till the time of his death. That Rachel died in the life-time of 


her huſband. That the huſband died in July, 1771, leaving 
Hewitt Shipphard his only ſon and heir at law, who, on his 
father's death, entered upon all the deviſed premiſſes, and en- 
joyed them till his death. That Thomas Shipphard never had 
any other iſſue by his wife Rachel, but Hewitt Shipphard, who 


died in December, 1775, inteſtate and without iſſue, That three 


of the truſtees were dead, and that Charles Shipphard, the de- 


fendant and ſurviving truſtee, was the eldeſt brother and heir at 


law of Thomas Shipphard, and alſo the eldeſt uncle and heir at 
law, on the part of the father, of Hewitt Shipphard. That John 


Watſen, and Mary the wife of John Powell, two of the leſſors 
of the plaintiff, were nephew and niece and heirs at law of the 
teſtator, and alſo heirs at law, on the part of the mother, of 


Hewitt Shipphard.—The ejectment was brought for the eſtate in 


Efjex. The caſe was argued on Friday, the 5th of February. 


Balguy, for the leſſors of the plaintiff, ſtated the queſtion to 
be, whether the limitation in fee of the Eſex eſtate to Thomas 
Shipphard, had taken effect. That the whole depended on the 
clauſe beginning, and in caſe my ſaid daughter, Se. and on 
the fact that the daughter had not ſurvived her huſband. He 
ſaid that, if, in the event which had happened, there was no de- 
viſe over, the leſſors of the plaintiff were entitled to recover. 
That, upon the face of the will, the teſtator appeared to have 
provided for two events. 1ſt. That of the huſband's ſurviving his 
wife. That, in contemplaticn of that event, he had given him a 
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Tife eſtate after his wife's death; and that after his death he might 
naturally mean that the eſtate ſhould deſcend to his grandſon, who 


appeared to have been a favourite. 2d. That of the wife being 


the ſurvivor. That the limitations over after her death were only 


made in cafe ſhe ſhould happen to furvive her huſband. That, it 


the contingency of her ſurviving were to be conſidered as annex- 
ed only to her life-eſtate, and not as a condition precedent before 


any of the uſes limited over could ariſe, then, in the event which 


had happened, Thomas Shipphard the huſband became tenant for 


life, with remainder in tail to his ſon Hewitt then in , remain- 


der in tail to himſelf. That, if fo, he had it in his power to 


have barred all the iſſue of his wife except Heuitt the ſon. 


That this could never be the teftator's intention, becauſe it was 


clear that he meant particularly to provide for ALL children of 


his daughter, That if he had foreſeen, what had happened, 
the death of his daughter and her only child without iſſue, he 
never could have meant that, in fuch event, ſtrangers ſhould be 


preferred to his own blood. That a material argument aroſe 


from the diverſity x IIS this and the deviſe of the Lancaſhire 


eſtate; for that, there, as the teſtator meant no condition prece- 
dent, he had annexed no conditional words to the ſubſequent 
eſtates, but had limited them over in direct terms. That, if the 


intention were not fo clear as it appeared to him to be, yet, 


as the words were clear, the court would not explain them 


away, in order to adapt them to a doubtful intention. That, it 
was rare that caſes cited on the conſtruction of wills were very 


appoſite, and he ſhould only mention Davies v. Norton (x), be- 
ing, as he ſaid, a ſtronger caſe than the preſent, and where there 


could have been very little doubt about the intention. 

Howorth, for the defendant, contended, that no man who was 
not a lawyer, upon reading the will, could entertain any doubt 
of the teſtator's intention to veſt the fee of the Eſex eſtate in 
his ſon-in-law, Thomas Shipphard. That the diſpoſition of the 
Lancaſbire eſtate corroborated the argument, becauſe it was 
manifeſt from thence, that he was a great object of his favour 
and bounty, the remainder in fee of that eſtate being undoubt- 
edly given to him in all events. That, if the conſtruction con- 
tended for on the part of the leſſors of the plaintiff were to 
preyail, this abſurdity would follow, that the ſon-in-law him- 
ſelf could derive no benefit from the deviſe in his fayour, becauſe 


(x) M. 1726. 2 Peere Nut. 390 
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he mult be dead, before the contingency could happen by which 


the remainder in fee was to veſt in him. - That the teſtator did 


not mean any contingency by the words © and in caſe, &c.” ; for 


that to give them that operation would be to ſuppoſe he intended 


a partial inteſtacy. That if they ſhould be conſtrued to expreſs 


a contingency, yet that contingency only extended and was 


annexed to the life-eſtate to Rachel, and did not affect the ſub. 
ſequent limitations, which were all meant to be veſted remain- 
ders. That the caſe of Napper v. Sanders (), which was cit- 


ed and relied on by Lord HARD WICEE, in Tracy v. Letbieul- 
lier (z), was in point, in favour of this conſtruction. That the 
determination in Davies v. Norton was inexplicable, the inten- 
tion being manifeſt the other way [8]. That here the collate- 
ral heirs of the teſtator were not once mentioned in the will. 
Balguy, in reply, inſiſted, that his. conſtruction was moſt con- 


ſonant to the intention of the teſtator. That there was nothing 
abſurd in ſuppoſing that, in the event of his daughter's dying 
before her huſband, he meant a partial inteſtacy, for then the eſtate 
would by courſe of law deſcend to his favourite grandſon. That 
as to the contingency being only annexed to the daughter's eſtate, 
ſuch a conſtruction was: ſo. plainly againſt the words of the will, 
that nothing but a direct authority could ſupport it. But that 
the caſe relied on was very diſtinguiſhable from this. That, in 
that caſe, there was no contingency previous to the eſtate to 
the feoffees, but the contingency immediately preceded and 
was annexed to the particular eſtate of Elisabeth Sanders, and 
therefore the ſubſequent limitations being, (as Lord HAR D- 
-WICKE ſaid in Tracy v. Letbieullier,) ſubſtantive limitations, and 
independent of the former, they aroſe out of the ſeizin of the 
feoffees, although the eſtate to E/:2abeth could not, as the con- 
tingency, on which her eſtate was to depend, had not happened. 
That here, on the contrary, the truſtees were to ſtand ſeiſed only 
on the contingency of the wife's ſurviving her huſband, and that 
all the limitations were connected with that event and dependent 
: Upon It. 


The court took ſome days to conſider ; and now, Itord Mans- 


-FIELD, after ſtating the caſe, delivered their opinion to the 
following effect. 


[8] It was but the ſingle decifion of Rey- (3) Ent. 118. 
. zolds, Juſtice, who tried the cauſe, and for (S) Car. 1754. 3 th. 774. 
; whoſe opinion a caſe was reſerved. 
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Lord MANSFIELD, —The queſtion is, whether the limitations 
over are to take effect in the event which has happened, of Tho- 
nas Shipphard, the huſband, having ſurvived his wife, the teſ- 
tator's daughter. Now there are no expreſs words limiting the 
eſtate over on that event, and yet it is plain that it was foreſeen 
by the teſtator, for he gives the rents and profits to the huſ- 
band after the death of the wife. The teſtator then proceeds to 
ſay, © and in caſe my faid daughter Rachel ſhould happen to ſur- 
vive the ſaid Thomas Shipphard her huſband, hen upon truſt” 
Cc. The court may ſupply the omiſſion of expreſs words, if 
they find a plain intent, but unleſs that is the caſe, they can- 
not do it; and, upon full conſideration of the whole of this will, 
we do not find there is ſufficient for us to gather ſuch intent, 
ſo as to warrant us in ſupplying the omitted words. Gueſſes 
may be formed, but that is not enough. Perhaps, quod vo- 
Juit non dixit. We cannot make a will for the teſtator. Con- 
jectures may be made both ways. The argument which was 
drawn by Mr. .Howorth from the deviſe of the Lancaſhire eſtate, 
turns the other way. There may be a reaſon why the teſtator 
might not intend-the limitations over to take place, except in the 
event of-the daughter's ſurviving her huſband, viz. to ſecure the 
eſtate in tail to his grandſon, Hewitt Shipphard, againſt any prefer- 
ence his daughter might ſhew to her iſſue by any ſubſequent huſ- 
band. If ſhe did not ſurvive him, there could be no danger of that 
fort, as the eſtate would deſcend to Hewitt Shipphard. This bears 
no reſemblance-to the famous caſe of Jones v. We eftcomb (a), for, 
there, the intention was clear that, failing the child, che eſtate 
ſhould £0 over to the deviſees in all events. 

Judgment for the plaintiff. 


(s) 4 Prec. in Chan 316. 1 Eę. Ca. 245. 


The KING againſt the Mayor and BuxckssESs of Lym 
Rois, on the proſecution of David RokzkRT 
MITCHELL. 


Zi. og ogg Er 4 


ANDAM US to reſtore David Robert Mitchell, to the 
office of a capital burgeſs of Lyme Regis. The writ—atter 
reciting that Mitchell vas duly elected, admitted, and ſworn, a 

capital burgeſs of the ſaid borough, and as ſuch capital burgeſs 
had always: behaved and governed. himſelf well, yet that they 
the 
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the faid mayor, Sc. without any juſt or reaſonable cauſe, had 
unjuſtly removed the ſaid Mitchell from his office of a capital 
burgeſs—commanded them to reſtore him, or cauſe him to be 
reſtored to his office, or to ſignify cauſe to the contrary.— To 


this, the defendants returned © That Mitebell was not duly. elected, 


admitted, and ſworn, a capital burgeſs of the ſaid borough, and 


therefore they could not reſtore him, or cauſe him to be reſtored.“ 


[801 


On Saturday, the 6th of February, the ſufficiency of this 
return was argued, by Rooke for the proſecutor, and Lawreng 
for the defendants. 

Rooke, —The return does not denytthat Mitchell had been, 2 
Jaclo, in poſſeſſion of the office of a capital burgeſs; therefore, the 
concluſion, that they cannot reſtore him, does not follow from 
the premiſſes. The complaint is, that he has been removed from 
an office, from which they had no right to remove him. They 
may reſtore him, whether he was duly elected, ſworn, and ad- 
mitted, or not. The mandamus ſtates, that he was duly. elected 
Sc., only by way of inducement, and the defendants ought 
to have ſet forth the reaſons for which they turned him out. 
The reſtoring him uponSthis mandamus could not decide the 
right. After he has been reſtored, that may be tried in the re- 
gular way by a guo warranto. The queſtion is, whether a 


corporation, having once admitted a member, can afterwards 


disfranchiſe him for want of an original qualification? Now it 
is ſo plain that they have no ſuch authority, that there is not 


a hint of it in any caſe I have ever met with. The cauſes of a 


motion are.enumerated in.Bagg's Caſe, 11 Co. (6), in Carth. 176 
(e), and in 1 Burr. 538. (d), but this is no where ſtated as one of 


'them.—(Lord Maxs#iELD—* Are you not hampered by the 


writ?”)— The writ is in the uſual form. The word“ duly” isin 


all the precedents in Tremayne, and the other books. It is merely 


a word of inducement. The giſt of the complaint is the removal. 
All the general books, and many of the reports, confound the 
mandamus to admit, with the mandamus to reſtore. Non fuit de- 
'bitd clectus is a good return to the firſt, but not to the other, and 
this clue leads to the explanation of all the contradictory dicta 
on the. ſubject. Upon principle, it is clear that a corporation 


ought not to have the power to remove a corporator de facto, on a 
(6) F. 13 Jac., 1. 11 Co. 93. E. (4) E. 31 G. 2. Rex v. Richardſon. H 
cited alſo Rex v. Mayor of Derby. T. 8 Geo. 2. 


(e) 2 377. & N. Sir Thomas Earle's Cajes Temp. Lord Hardwicke 15 3, and Heres 


Cafe. Fera's Caſe, T. 16 Car. 2. Sid. 20g. 


defect 


* 
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defect of title. The franchiſe is the corporator's frechold. 
Entry by the feoffor cannot diveſt the eſtate of a man daly en- 
feoffed. After a deſcent caſt the diſſeiſſee cannot recover the 
land by entry. So, a clerk who has been preſented under a bad 
title, and has been inſtituted. and inducted, acquires a poſſeſ- 
ſory right, which cannot be diveſted but by guare impedit. 
The analogy between corporate and other rights would be 
overturned, if a man could loſe his franchiſe Pn defe of title, 
by the mere vote of the corporation who admitted him. Great 
inconvenience would ariſe, if a power to disfranchiſe, on a defect 
of title, were veſted in corporations. Many would be totally 
overturned by it. In this borongh, the capital burgeſſes are elect- 
ed only by the capital burgeſſes, but the disfranchiſement is by 
the corporation at large. If they could dis franchiſe on a ſup- 
poſed want of title, the right to elect would be a nugatory privi- 
lege in the ſelect part, becauſe it might be fruſtrated by an im- 
mediate removal-by- the whole body. It is eaſy to ſee, to what 
extent this power might be abuſed. After disfranchiſement, and 
a mandamus to reſtore, the corporation might put the party to a 
traverſe, or action on the return, and, if he ſucceeded, and obtained 
a peremptory mandamus, they might again diſpute his title by ue 
warranto. Beſides, this ſort of removal may be put in practice at 
any diſtance of time,—after poſſeſſion for 30, 40, 50, years,— 
although this court will not truſt themſelves with the authority 
of removal, in the regular way, after poſſeſſion for twenty years 
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[o]. The rule would be nugatory, if, by another mode, the li- 


mitation could be evaded. Certainly, when the court eſtabliſh- 
ed the rule, it was intended to prevent any impeachment of a 
corporator's title after 20 years, by any private perſons. This 
power, too, might be partially exerciſed, at very critical periods, 
For inſtance, a mayor ele& might be amoved before he is ſworn ; 
and this is not ideal, for it happened in this very caſe. Mitchell, 
being mayor elect, was disſranchiſed as a capital burgeſs, by which 
means he could not be ſworn in to his office of mayor, without 
a mandamus to reſtore him; and, in the mean time, the old 
mayor now holds over. By the ſame ſort of management, with 
a majority in the corporation, the ſame mayor might be . e 
nued for life. Theſe are fome of the inconveniencies which 
vould follow from ſuch a right veſted in the or poration, and 
there can be none from their not poſſeſſing it. 


[9] Tunis rule was eſtabliſhed in the Win- | and explained in Rex v. William Rogers, 
chelſta cauſes, H. 7 Geo. 3. 4 Burr. 1902, | H, 10 Geo. 3. 4 Burr. 2522. 
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Lawrence, — The queſtion is, whether the ſuggeſtion in 
the writ is ſufficiently denied. In all cafes, the party who 
applies for the mandamus is ſuppoſed to know his own title 


LyuzRES1S Let, and, if the right, as he ftates it, is denied by the re. 


turn, that is enough. Unleſs the right. is that which the 
party ſays it is, in the writ, the court cannot know that he has 
any right, and the motives which influenced them in granting 
the writ would no longer exiſt, Here, the ſuggeſtion is, that 
Mitchell had been duly elected, admitted, and ſworn, and that he 
has been unjuſtly removed. If he was not duly elected, admit. 
ted, and fworn, the reaſon for reſtoring him ceaſes, Had the 
writ ſuggeſted only hat be was elected, it would have been 
a bad return, in ſuch caſe, to have ſaid, that he was not duly 
elected, for that would then have been a negative pregnant. 
In the preſent return, every thing on which Mitebell founds 
his title is denied. Is it meant to be contended, that nothing 
but the fact of the removal can be queſtioned on a mandamus 
to reſtore?? If ſo, it would not be competent even to deny 
that the party had ever been admitted. But, I inſiſt that it is 
ſufficient to deny any part of the title ſuggeſted, either the 
dueneſs of the election, or the dueneſs of the admiſſion. In the 
caſe of The King v. The Mayor of Lynne, of which Sir James 
Burrows has furniſhed me with a note, and” which is alſo re- 
ported in Andrews (e), Lbrd Chief Fuſtice LEE ſaid, that it 
was enough if any part of the ſuggeſtion was denied, (BuLIER 
Juſtice.— According to the note I have of it”, he ſaid, © if any 


material part was denied”). In the caſe of the King v. Sir Henry 


Penrice, reported in Strange (V), it was held that if an im- 
material circumftance 1s alledged, it is a good return to deny 
it, even though the anſwer amount to a negative pregnant, 
(W1LL Es, Juſtire,. c“ That was the caſe of a mandamus to admit”), 
As to Hereford's Caſe, it does not appear there, nor in any of the 
other caſes mentioned there, that the yrit ſuggeſted that the 
party had been debito modo admiſſus, or electus. In the caſe ot 
* v. Twitty (g), the ſuggeſtion being debito modo 
electus, and the return, non debito modo electus, lord Holt ſaid, 
that was a good return for it was an anſwer to the writ. 
That, indeed, was a mandamus to admit, but the reaſon given 
will apply in the caſe of a mandamus to reſtore. In the King v. 
Lambert (b), which is reported in 12 Modern (i), the writ, 
(e) H. II Geo. 2. Anaretvs 105. | | () M. 2 V. & M. 


(F) T. 18 Gee. 2. 2 Str. 1235. (7) 12 . 2. 


(g) M. 1 Ange. 2 Salk. 433. 
2 | which 
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which was a mandamus to reſtore, was debitè electus, the re- 
turn nunguam debite electus, and it was held good, ** becauſe it 
was a direct anſwer.” If Lambert's Caſe, which is reported in 
Cartbew (I), is the ſame, it is there, by miſtake, called a man- 
damus to admit. (BULLER, Juſtice, — 12 Mod. is not a book of 
any authority ). In the caſe of the King v. Hill, in Shower (I, 

it appears, from lord Halt's argument, that the mandamus was 
to reſtore, and there, likewiſe, nan debito modo electus was deter- 
mined to be a good return, and for the ſame reaſon, ** becauſe 
it follöwed the writ” Stevenſon v. Nevenſon, as reported by 
Jord Raymond (m), was a mandamus to reſtore, and it appears 
that, on the trial of the iſſues in that caſe, Mr. ſerjeant Pengelly 
called witneſſes to prove the due election. In Crawford v. 
Porvell, the writ ſuggeſted a due election, and the return was, 
not duly elected, and was not objected to (2). All thoſe caſes 
prove that the return may deny the ſuggeſtion i in the very words 
of the writ. 


wardens of Taunton, St. Fames [ 37], was the caſe of a man- 
damus to reſtore L. C. to the office of ſexton, ſuggeſting that 


he was duly elected. The return was not duly elected” and it 
was held to be good. (BULLER, Fuftice,—** I argued that caſe, 
« and this point was not made a queſtion. The return alſo ſtated 
« that the ſexton was removeable at will, and the argument went 
« upon the queſtion whether thoſe two matters could be joined 
0 in the return,”) The precedents i in Tremayne and other books 
afford no argument, for there is no ſettled form for this writ in 
the Regiſter, and it is always adapted to the circumſtances of 
the caſe. Either it is neceſſary to ſuggeſt the dueneſs of the 
election, or it is not; if it is, it is proper to deny it; if it is 
not, they ought not to have ſuggeſted it. As to the ſuppoſed 
negative pregnant in the return, vzz. that it admits that Mitchell 
had been in poſſeſſion, that is not ſo; it admits no part of the 
ſuggeſtion; neither his former admiſſion, - nor the removal. 

The ſort of certainty required in returns, is aſcertained by lord 


Holt in the caſe of the King v. The Mayor of Abingdon (o), and 
it appears there, that when a thing follows by neceſſary infe- 


rence that will be ſufficient. The court cannot intend from 
this return, that Mzzchell had been in poſſeſſion de factò, becauſe 


(#) 170. 

(/) M. 2 M. & M. 15h. 253. 
( E. 10 Geo. 3. 2 Ld. Raym. 
"FRY 583, 


() T. 33 & 34 Gee. 2. 2 Burr. 1013. 


1353-7] (o) E. 12 V. z. 1 Ld. Roym. 559, 560. 


37] Since reported, Ces. 413. | 
: the 


In Hilary, 16 Geo. 3. The King v. The Churche- 
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1779. the only allegation of ihe writ is, that he was duly in poſſeſſion, 
| Sg oe and that is fully denied; yet, all the arguments of inconvenience 
© againſt proceed upon the ſuppoſition, that tlie return admits a de facto 
Ly uE REGHS, ä | 7 : 
poſſeſſion. On the other fide they have admitted, (by arguing 
the ſufficiency of the return, and not traverſing it), that AMitche!} 
was not duly elected. It appears, therefore, clearly that he is 
without title, and, in ſuch a caſe, although the return ſhould be 
inſufficient, the court will not award a peremptory mandamus; 
Rex v. Tidderley ip), Bafjet v. The Mayor of Barnſtaple (9). 
Rooke, in reply, — It ſcems to be agreed, that a corporation has 
no right to disfranchiſe its o. n members for want of title, and 
the only diſpute now is, whether Mitchell was in poſſeſſion. 
It is ſaid that the writ ſuggeſts a due election, which the return 
denies, and therefore nothing is admitted by the defendants; 
but if, knowing our own caſe, we have ſtated it right, we ought 
84] not to be in a worſe condition, than if we had only ſaid that he 
had a bad title. They ſhould have denied either the fact of 
admiſſion, or the fact of removal; for the right is immaterial. 
In the caſe of the King v. The City of Chefter (r) the court ex- 
preſsly makes the diſtinction between a mandamus to reſtore, and 
a mandamus to admit; and, wherever a caſe of mandamus has been 
decided with that diſtinction in view, and upon ſolemn argu- 
ment, Iwill venture to aſſert that nor deb:ito modo electus, admiſſus, 
et juratus, has not been held to be a good return to a mandamus to 
reſtore. All the caſes cited on the other fide, which relate to 
offices not corporate, are beſide the preſent queſtion. The rights 
of churchwardens, ſextons, and coroners, cannot be tried by quo 
doarranto; therefore, where there are different claimants, the 
court will grant a mandamus to each, and let them litigate the 
Tight in that manner. If we were to take iſſue on this return, 
and go to trial, and obtain a verdict, the court could then only 
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grant the peremptory mandamus on the ground of prior poſſeſ- 
ſion, for the rigbt could not be queſtioned at the trial. The 
corporation cannot conteſt it at all; the King only by guo war- 
ranto. The concluſion of the return is, that they cannot reſtore. 
Why ? becauſe Mitebell was not duly elected. That inference 
is not true, for they muſt reſtore, if there has been a de facto 
election. The return at moſt denies the actual poſſeſſion only 
by argument, which is inſuſſicient; for lord Holt ſays, that the 
certainty in returns ſhould be as great as in indictments. 


. 12 Car. 2. 1 Sid. 14. | (% 31.6 N. & M. 5 Mod. 10. 
(2) Z. 18 Car. 2. 1 Sid. 236. „ 


Lord 
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Lofd MansF1Et.Þ,—T have often ſaid that I was particularly 


anxious, that every part of corporation law ſhould be ſettled 
on clear and certain principles, and not on nice ſubtleties and 
ek diſtinctions. We wil therefore conſider of this queſtion. 
At preſent, it ſtrikes me to be ſufficient if the ſuggeſtion of the 
writ is fully denied, whatever __ is. I am not thoroughly 


aware of the ſenſe and meaning of the diſtinction between 


elected and duly elected; becauſeAt ſeems to be a contradiction 
to ſay, that a man has been elected, and at the ſame time to 
ſay, he has not been duly elected; they ſeem to me the ſame. 
On an iſſue to try if a man has been elected, he muſt prove a 
due election. In general, where a perſon takes upon him to 
ſuggeſt what he was not bound to do, that may be denied. 

But another thing ſtrikes me at preſent; the return ſhould be 
ſuch if true, would ſhew that the party has no rigbt to be 
reſtored, and therefore it ought to deny the material part. In 
the caſe of Lynne, (a very full note of which Mr. Fuftice 
BULLER, has ſhewn me,) they go very nicely into the arguments 
upon this head. There, it was denied that there was any ad- 
miſſion. Here, they deny that Mitebell was duly elected ad- 
mitted and ſworn, in the conjunctive. Upon ſuch an ifſue, he 
muſt prove all the three allegations ; yet the dueneſs of his elec- 
tion is immaterial, for the 0 could not judge of the 
title. I give no opinion. 

This day, his Lordſhip, after ſtating the writ and return, de- 
livered the opinion of the court, as follows. 

Lord MANSF1ELD,—The queſtion is, whether this is a ſuf- 
ficient return. The grievance complained of, by the perſon 
applying for the writ, is, that, having been duly elected, admitted 
and ſworn, he has been removed by the corporation ; and they 
are to ſhew a juſt cauſe of removal. It is admitted, that they 
could not remove for want of an original title, but it is con- 
tended, that they have ſufficiently anſwered the ſuggeſtions of 
the writ, and that iſſue may, be taken, or an action brought, on 
the return, Upon full confideration, we are all of opinion that 
the retnru muſt anſwer, not the words, but the materiality of the 
writ, and nothing ſhews this more than the nicety in the caſes as 
to elected and duly elected. In the caſe of Lynne, the whole turned 
upon the queſtion, whether it was a return to the material part. 
A return which ſeems to be guarded, and not to deny the ſub- 
ſtance, is bad, although I rather think nothing is an election but 


a due election. Here the material ſuggeſtion is the removal. 
| Z They 


* 


85 


1779. 
— — 
The Kixs 


against 
LymERect?. 


[8] 


o —_— ITT 
- a 5 * — — 8 
- - CEE SR —_— _ 
= a =_ _ = = — — 2 1 
— — — — 2 HR 
—B — — FZGm) — 
= - b = = 2 — : =_ Ha. (Sm 8 
— Ss ERS 3 IOW \ * 3 ; 
— = —_ R — . —— — 8 Caged — AG. 
- _ — =? 2, = = — Co wa. = 
— ——— — 8 . 5 T 
2 —_— . — 8 — kf TIED —== WT: 2 — Js ad 
= _ — 8 —— 
= > — — 
—— - - r - 
* 3 — — — = - — — — — —— — 7 


—— ̃ lee — 

— — 

— — — * — 

—— - 

4 CELLS —— ̃ — 

— < — — — 
— „ eee WY : a 
— — ; — — - - 


— — 
VT * - 


— mts ne. nn ey 
8 2» 


— 


2 


1 


= 


| 
+ AF 
4 


86 CASES IN HILARY TERM 
1779. They were not to judge of the title. The return is in the con- 
Fee junctive, — not duly elected, admitted and ſworn, —and, there. 
again} fore, fallacious. If the truth would have warranted it, and they 
LYMERECTS had returned not duly elected, or admitted, or ſworn, it might 
have been good. We areall of opinion, that the return is in- 
ſufficient, and therefore a peremptory mandamus mult iſſue. 


[ 86 ] D Evo and another, Aſſignees of Gascovne, 
db. a Bankrupt, again} WA TTS, 

Sth Feb. £4 
. N an action of trover, by the aſſignees of a bankrupt, a ver. 


leaſe, part of & dict having been found for the plaintiffs, and a rule obtain- 
. ed to ſhew cauſe why there ſhould not be a new trial, the caſe 


in contem- came on to be argued this day, when the queſtion was; Whe— 
plation of a ä | f : 
bankruptcy, ther, under the particular circumſtances, an aſſignment of 
-4 = fo a leaſe which had been made by the bankrupt, was an act of 
an act of bankruptcy? 
bankruptcy. 

Upon the report of the ali the facts appeared to be 
That, on the zoth of November, Gaſcoyne, the bankrupt, ſent 
for one Hall, his attorney, to adviſe with him about his affairs, 
when he ſhewed Hall a decree of the court of Chancery againſt 
him, and told him, he had been ſerved with a /ubpzna, and was 
threatened with an attachment, but was not able to pay the 
money. He aſked Hall, whether his creditors could be forced 
to take a compoſition, who told him they could not, and that, 
if the attachment ſhould ifſue, he muſt pay the money. He 
then told Hall, that ſome of his creditors had looked into his 
affairs, and they thought he could not pay above eight ſhillings - 
in the pound. Hall, upon this, adviſed him to become a 
bankrupt. He ſent again for Hall, on the 2d of December, 
and then named to him ſome creditors who had been long great 
friends to him, and had indorſed bills for him which were not 
yet due, which would diſtreſs them, and ſaid, that as he could 
not pay the bills, the only method by which he could ſecure 
them, would be, by an aſſignment of the leaſe in queſtion. 
On the 3d of December, Hall went to him again; and was told 
by him, that Cox, one of his creditors, had been with him, and 
had ſaid that Blake, attorney for Cox, thought matters might be 
ſettled without a bankruptcy. At four or five o'clock in the 
afternoon of the zd of December, the aſſignment of the leaſe 
was executed to three of his creditors —Watts, Giles, and 
Hall. — After the execution of the aſſignment, Hall went to 


3 a Blake, 
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Blake, when, upon his ſtating to him the ſituation of G4 
coyne's affairs, Blake agreed it was proper a, commiſſion 
ſhould be ſued out. Some of the creditors were preſent at this 
7 meeting, and mentioned the leaſe as a part of Gaſcoyne's eſtate ; 

on which Hall told them of the aſſignment, but did not men- 
tion when it was made. The leaſe was worth about 400 J. and 
was only aſſigned to ſecure about 250/7. and was then to be held 
in truſt for the bankrupt, his executors, adminiſtrators and 
aſſigns. The aſſignment recited that Giles had become ſecurity 
for the bankrupt. Hall had lent him money, and feveral bills 


and notes had been indorſed for the bankrupt, by Watts, Giles, 


and Hall, which remained unpaid, and he had agreed to aſſign 
the leaſe, in order to ſecure the payment of thoſe debts. 

Dunning, and Peckham, for the plaintiffs —The Solicitor Gene- 

ral for the defendant. 

For the plaintiffs, it was argued, that this was a fraudulent 
conveyance within the ſtatute of 13 Eliz. c. 5.; and that, by 1 
Fac. 1. c. 15, fraudulent conveyances are made acts of bank- 
ruptcy. Three facts are clear. 1. Gaſcoyne was inſolvent at 
the time of the aſſignment, for, by his own account, he could 
only pay eight ſhillings in the pound. 2. He intended to pre- 
fer the aſſignees of the leaſe, to his other creditors. 3. When 
he made the aſſignment, he intended an act of bankruptcy. In 
Worſley v. Demattos (s), an aſſignment, by deed, of all a trader's 


ſtock, though by way of ſecurity, and for a valuable conſidera- 


tion, was held to be an act of bankruptcy. In Linton v. Bart- 
lett (t), an aſſignment, by deed, of only one third of the bank- 
rupt's effects, by way of ſecurity, was determined to be an act of 
bankruptcy. In the caſe of Ruft and another, Aſſignees of Papps, 
v. Cooper, which was determined in this court T. 17 Geo. * 
parol aſſignment of part, as a ſecurity to a creditor, and under 
very favourable circumſtances, but in contemplation of an act of 
bankruptcy, was held to be a fraud againſt the bankrupt laws, 
and therefore void [+ 38]. It was not an act of bankruptcy, 


. becauſe it was not by deed, but ſuch an alignment by deed is in 


itſelf an act of bankruptcy, 

For the defendant, it was ſaid, that the aſſignment was of real 
property, and there was a bond fide conſideration for it. The 
circumſtance of the overplus, after paying the creditors to whom 
the aſſignment was made, being limited to the bankrupt, (which 


(% B. R. E. 31 C. 2. 1 Burr. 467. (t). C. B. H. 10 G. 3. 3 Will. 47. 
[+ 38] Since reported, 7 629. 
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was inſiſted upon on the other ſide as n of an intention 
to defraud the other creditors,) is a proof of the fairneſs of the 
tranſaction. It is like the caſe of a mortgage, where the mort- 
gagee mult account for the overplus to the mortgagor, or thoſe 
who ſtand in his place. If the ſurplus had been limited to the 
other creditors, or the aſſignees, that would have plainly ſhown 
that an act of bankruptcy was in contemplation. Worfley v. De- 
mattas went on the particular circumftances of the caſe, which 
were very ſtrong, but it was not there laid down, as' a general 
rule, that a bond fide aſſignment to a fair creditor, even though 
in contemplation of an act of bankruptcy, is void. Ruſt v. Coo- 
per differed from this caſe, for, there, it was clear the bankrupt 
could not ſtand longer than the Saturday, and the order was ſent, 
by expreſs, to deliver the goods before that time, The credi- 
tors, here, were informed of the aſſignment, and did not object 
to it. It was faid, this aſſignment was a fraud, in particular, 
upon the creditor under the decree and attachment, but Se could 
not haye taken the leaſe, if there had been no aſſignment, the 
attachment being only an execution againſt the perſon. 

Lord MAnsFIlELD ſaid, he continued of the ſame opinion 


- which he had entertained at the trial, via. that this was a fraudu- 
lent deed, and an act of bankruptcy. He thought it was fraudu- 


lent on two grounds. 1. It was fraudulent againſt the creditor un- 
der the decree. . The court of Chancery would have relieved him 
againſt the defendant, and given him the benefit of the leaſe, not- 
withſtanding the aſſignment was for a valuable conſideration ; 
for if any man, knowing of a judgment, or a decree, purchaſes, 
though for a full value, the parchaſe is fraudulent and void. 
This was eſtabliſhed in Twyne's Caſe (2). The creditor in equi- 
fy might. have had a ſequeſtration of the leaſe. 2. In the other 
view, "the aſſignment was a clear fraud againſt the general cre- 
ditors under the bankrupt laws, The bankrupt was adviſed, 
and agreed, to have a ,commitſion ſued out; and, after that, 


made the aſſignment. It was ſaid, the creditors were told 


of the aſſignment. The manger in which they were told of it 
was the worſt part of the caſe; for the bankrupt concealed from 
them, when or how it was made, and they had no reaſon to ſup- 
poſe that it was not made long before. All amicable commil- 
ſions are agreed to by the creditors, on the idea that there! is to 


be no preference. : 


{«) M. 44 Eliz. 3 Co. $0. b. 
BULLER» 
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BULLER, Juſtice, obſerved, that the preference given to the 
\ defendant, and the two other aſſignees of the leaſe, was volun- 
tary, for they had not applied to the bankrupt for payment 


of their debt. 


The motive perhap 


s not culpable, but 


the e was contrary to the general policy of the law. 


\ [439] Since the 9 edition of theſe | 
e was publiſhed, the following im- 
portant caſe has been determined, in the 


Court of King's Bench. 


HasseLLs and another, Aſſignees of 
Jacks0N, a Bankrupt, v. SIMPSON. 


This cauſe came on in M. 21 Geo. 3. be- 
fore his Honour, the late Maſter of the Rolls, 
(Sir Thomas Seavell,) who directed an iſſue, 
to try the following queſtion; viz. © Whe- 
ther Jack/an was a bankrupt, within the 
true intent and meaning of the ſeveral ſta- 
tutes made relating to bankrupts, at the 
time of the execution of a certain indenture, 
dated the 14th of Auguft, 1773, and made 
between the ſaid Jac#/on, (therein deſcribed 
to be a mercer and grocer,) of the one part, 
and the defendant of the other part, wit- 
neſſing, among other things, that the ſaid 
7ack/on had fold and delivered to the ſaid de- 
fendant, all the houſehold furniture, goods, 
chattels, and perſonal eſtate of the ſaid 
7Zackſon (except as therein excepted,) ſubject 
to the proviſo therein mentioned.“ 

The trial of this iſſue came on, at the 
Spring Aſſizes for the county of Stafford, 21 
Geo, 3. before Nares, Juftice, when a verdict 
Vas found for the plaintiffs. 

In Eaſter Term following, Howorth ob- 
tained an order, in the courts of Chancery, to 
ſhew cauſe, why there ſhould not be a new 
trial, which was afterwards argued, on the 
217 of June, 21 Geo. 3. but the Lord Chancel- 
lor did not deliver his opinion till April, 23 
Geo. 3, when the order was made abſolute. 

The ſecond trial came on, before the ſame 
Judge, and a ſpecial Jury, at the Summer 
:\\izes for Staſrdſbire, and, upon that oc- 
cilzon, a caſe was reſerved for the opinion 
of the W the purport whereof was as 
tolows 

Relph Jackſon of H., in the county of 
Sta?! reg grocer, was, on the 28th of Novem- 
ber, 1-77, being the day on which the com- 
mitkon of bankrupt ilued, a trader, within 


*-A& 


he rule diſcharged [#39]. 
CoGHLAN 


the tryte intent and meaning of the ſeveral 
made, and now in force, concerning 
bankrupts: He became indebted to the pe- 
titioning creditor, in 100/. by bond, bearing 
date the 13th of Auguſt, 1770, and payable 
on the 13th of February, 1771. Some days 
previous to the 14th of Auguſt, 1773, he ap- 
plied to one Child, an attorney, and con- 
veyancer, to propoſe an indemnity to Simp- 
/on, the defendant, againſt a bond in which 
Simpſon had joined with him, to a Mrs. 
Bartlom. At the time of this application, 
Child, to whom he was quite a ſtranger, 
aſked him what property he had, and he an- 
ſwered, that he had the newly built houſe, 
mentioned in the indenture of the 14th of 
Auguft, 1773, beſides his houſehold goods, 
and ſtock in trade. He had no writings with 
him. Child then aſked whether he had 
any objection to include the houſehold goods, 
and ſtock in trade, in the indemnity. He 
ſaid, he had not; and that he had drawn 
rather too much money out of trade, towards 
building the houſe, and that the money bor- 
rowed of Mrs, Bartlom, and for which Simp- 
ſon had become bound, was to replace the 
money ſo taken out of trade; and that he 
wiſhed to indemnify Simp/on, in ſuch man- 
ner as Child ſhould think reaſonable, and 


right. Thereupon, Child prepared the in- 


denture in queſtion. 

It recited ; That the defendant, at the 
inſtance, and requeſt, of Jackſon, and for 
his proper debt, together with Fack/on, was, 
by a bond of the ſame date, bound to Mrs. 
Bartlom, in the penal ſum of 400 J. condi- 
tioned for the payment of 200/. with intereſt, 
on the 14th of the enſuing February ; that 
it was agreed, between TJack/on and the de- 
fendant, before the execution of the ſaid 
bond, that the defendant, his heirs, execu- 
tors, and adminiſtrators, ſhould be ſufficient- 
ly indemnified therefrom, out of the copy- 
hold and perſonal eſtate of Fack/or therein 
mentioned, and that he ſhould ſurrender, 
grant, and aſſign, the ſame, to the defend- 


ant, his executors, adminiſtrators, or aſligns, 
in 
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in ſuch manner as he or they ſhould direct, 
for the purpoſe aforeſaid. It then witneſſed, 
that, in purſuanee, and in part of the per- 
formance, of the ſaid agreement, and in 
order to indemnify the defendant, his heirs, 
executors, and adminiſtrators, from, and 
againſt, the ſail bond, and the principal, 
and intereſt thereby ſecured, and all colts, 
charges, and trouble, any ways concern- 
ing the ſame, the ſaid Fackt/on, for him- 
ſelf, his heirs, executors, adminiſtrators, 
and aſſigns, did covenant, with the defend- 
ant, his heirs, executors, and adminiſtrators, 
and every of them, that the ſaid Zack/en 
and his heirs, and all other perſons having 


any eſtate or intereſt in the copyhold pre- 


miſes therein after- mentioned, ſhould, at 
his and their coſts and charges, within three 
months after the date of the ſaid indenture, 
at ſome court baron, to be held for the ma- 
nor of Newcaſtle under Lynne, ſurrender, into 
the hands of the lord of the ſaid manor, or of 
his teward, according to the cuſtom of the ſaid 


manor, free from all incumbrances, all that 


newereQed copyhold meſſuage, ſituate in S., 
within the faid manor, then in the occupa- 
tion of Jack/er, or his under-tenants, or 
aſſigns, together with all barns, ſtables, Qc. 


thereto belonging, to the uſe of the defend- . 
ant, his executors, adminiſtrators, and aſ—- 


ſigns, for the term of 500 years, to be com- 
puted from the date of the ſurrender ; pre- 
vided, that if Fack/on, his heirs, executors, 
or adminiftraters, ſhould, on, or before, the 
14th of February next enſuing, pay the ſaid 
200/. and intereſt, to Mrs. Partlom, and, 
in the mean time, and until payment thereof, 
ſhould fave harmleſs, and keep indemnified 
the ſaid defendant, his heirs, executors, and 
adminiſtrators, and his and their goods, 
chattels, lands, and tenements, from, and 
againſt, the ſaid bond, and the princi- 
pal, and intereft, thereby fecured, and 
coſts, charges, &c. concerning the ſame, 
then the ſaid indenture, and the ſurrender 
ſo to be made, ſhould, from thenceforth, 
ceaſe, determine, and become void. Then 
there was a covenant by 7aci/en, to pay 
the 200 J. and intereſt, according to the ſaid 
proviſo, and that he had done nothing to 
charge or impeach the title to the ſaid meſ- 
ſunge. The indenture, then, further, wit- 
neſſed, that, for the ſame conſiderations, 


and in further part performance of the ſaid 
agreement, Tack/on did bargain, fell, and 
executors, 


adminiſtrators, and aſügns, all the houſe. 
hold furniture, goods, chattels, and per- 
ſonal! eſtate, of the ſaid Fack/or, therein men 
tioned, that is to ſay, c. (here followed 
an inventory of furniture in Jacꝶſon's houſe), 
and all other the goods, chattels, ſtock in 
trade, and perſonal eſtate whatſoever; of him 
the ſaid Fac#/on, ſituate at S. aforeſaid, or 
elſewhere in the kingdom of England, (wear. 


ing apparel excepted,) to hold the ſame, to 


the defendant, his executors, adminiſtrators, 
and aiigns, for ever, ſubject, nevertheleſs, 
to the proviſo aforeſaid ; and the ſaid Fack. 
ſen did, thereby, grant to the defendant, his 
exccutors, adminiſtrators, and aſſigns, in 
default of payment of the 200 J. and intereſt, 
on the day mentioned in the proviſo, full 
power, at any time, or times, to enter into 
the premiſes of the ſaid Fack/op, and to 
take, carry away, and ſell, any of the ſaid 
goods, and chattels. Then Tack/en, by 
the ſaid indenture, for himſelf, his heirs, 
executors, and adminiſtrators, covenanted 
with the defendant, his executors, admi- 


niſtrators, and aſſigns, that they would 


warrant, and defend - the goods, and 
chattels, ſo bargained, and ſold, to the de- 
fendant, his executors, adminiſtrators, and 
aſſigns, ſubject to the ſaid proviſo, againſt him 
the ſaid Jacſſon, his executors, and admini- 
ſtrators, and every other perſon and perſons 
whatſoever; of all which goods and chat- 
tels, the indenture ſtated, that the ſaid 
Fack/on had put the defendant in full poſ- 
ſeſhon, by delivering to him a ſilver tea- 
ſpoon, in the name of all the ſaid goods, 
and chattels, at the ſealing and delivery of 
the ſaid indenture. | 

This indenture was duly executed by 
Fackſon. A commiſſion of bankrupt, bear- 
ing date the'28th of November, 17 Geo. z. 
iſſued againſt him; and his eſtate, and ef- 
fects, were aſſigned by the commiſſioners, to 
the plaintifis, on the 31ſt of December, 17 
Geo. 3. Facthn, at the time of the execu- 
tion of the- indenture, was in full credit. 
The houſe, therein mentioned, was, then, 
worth 400 J. and his perſonal eſtate worth 
800 J. more. He continued in trade, and in 
credit, until the month of October, 1776. 

The queſtion ſtated for the opinion of the 
court was the ſame with that contained in 
the terms of the iſſue. ; 

The caſe came on to be argued, M. 
24 Geo. 3. on Tuęſday, the 25th of Noven- 
ber, by Wares for the plaintiffs, and Bower 

for 
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fr the defendant ; but, it being alledged, 
on the part of the defendant, that Fack/on 
was worth a great deal more than the Done 
porrowed of Mrs. Bartlom, at the time of 


the execution of the indenture, and that it 


did not appear, on the caſe, that he owed 


any thing at that time, but that debt, and 
that due to the petitioning creditor, the 
court directed the argument to ſtand over 
till the next term, and that, in the mean 
time, the parties ſhould enquire, whether 
FT ack/an owed any other debts at that time, 
and, if it ould appear chat he did, that an 
addition, ſtating ſuch other debts, ſhould 
be made to the caſe. 

No ſuch addition, however, was made, 
and the caſe came on again for argument, in 
H. 24 Geo. 3. on Tueſaay, tne 3d of Febru- 
ary. | 

Lord Mansfield directed Bower to be- 
gin. | 5 | 
He informed the court, that, in conſe- 
quence of what had paſſed laſt term, there 
had been an attendance at Buller Juſtice's 
chambers, and that the defendant had, 
there, offered to admit any debt, previous 
to the execution of the indenture, which the 
plaintiffs ſhould verify by affidavit, and that 
they had not attempted to prove any in that 
manner. The defendant, he ſaid, cannot 
prove a negative, and, therefore the court 
will preſume that Jack/on was no otherwiſe 
indebted than as 1s ſtated in „ IDW gra 
Mansfield, —* The court wilPnot preſume 
one way, or the other ; the caſe only ſays, 
Fackſon was in good credit; a man may be 
in very good credit, and yet owe a great 
deal.“) This caſe has been twice before the 
Chancellor on the ſame ſtate of facts that 
appears now before this court, and his Lord- 
ſhip ſtrongly inclined to think there was 
not enough to eſtabliſh na of bankruptcy. 
The queſtion is, whether\the aſſignment 
and conveyance, contained in the indenture 
in queſtion, being expreſsly made as an in- 
demnity to the ſurety, is ſuch a conveyance 
as conſtitutes an act of bankruptcy, within 
the meaning of the ſtatute of 1. Fac. 1. c. 15. 
§ 2. the words of which are, „or make, or 
cauſe to be made, any Fraudulent grant, 
or conveyance, of his, her, or their, lands, 
** tenements, goods, or chattels, to the in- 


(a) B. R. H. 31. Geo. 2. 1 Burr. 467. 
(5) C. B. H. 10 Geo. z. 3 Vils. 47. 


(e) 2. R. T. 32, & 33. Geo, 2, 2 Burr, 
827. 8 


« tent, or whereby, his, her, or their credi- , 
« tors, ſhall or may be defeated, or delayed, 
« for the recovery of their juſt and true 
c debts.” As to actual fraud, or undue preſer- 
ence, no ſuch thing was pretended, or attempt- 
ed to be proved. Jackſon does not appear to 
have owed more than 3ooY/. to all the world, 
at the time; and this caſe differs materially 
from all the others, which have ariſen on this 
clauſe of the act of parliament, in this cir- 
cumſtance, that the party to whom the con- 
veyance was made, was not a ereditor at all 
at the time, nor then likely ever to become 
a creditor. It is not tated that he ever did, 
and, in ſact, he did not become a creditor 
till after the commiſſion of bankruptcy iſſued. 
lt may be proper to mention the leading 
caſes, to ſhew how much they are diitingutſh- 
able from the preſent. In Horſley v. Demat- 
tos (a), the conveyance was, it is true, an in- 
demnity, but it was made at a tune when the 
bankrupt was ſo much indebted, as to be un- 
able to carry on his trade, without the aſſiſtance 
of Demattos, and it was made, for the purpoſe 
of being a floating ſecurity to him, for 
contingent acceptances of bills to be drawn 
upon him, by the bankrupt. There were, 
beſides, many circumſtances of fraud in that 
caſe, In Linton v. Bartlet (b), the aflign- 
ment was to an actual creditor at the time, 
and was made when the party was inſolvent, 
and on the very eve of abſconding to avoid 
his creditors. In Wil/n v. Day (c), the 
party was inſolvent at the time of the aſſign- 
ment; it was executed under very fraudulent 
circumſtances, to protect, and prefer, a fa- 
vourite creditor; and only a few days before 
the bankrupt abſconded. In Compton v. 
Bedford (d), the bill of ſale was, in like man- 
ner, executed under the impreſſion of an im- 
mediate inſolvency, to give a preference to fa- 
vourite creditors, and the very day before the 
party abſconded. Theſe are all the material 
caſes, except that of Law v. Skinner, which 
ſhall be mentioned afterwards. In the preſent 
caſe, the defendant could not have taken 
poſſeſſion of the eſtate, or goods, under the in- 
denture, at any one time, prior to the com- 
miſſion. If he had, the eſtate might have 
been recovered from him by Jackſon, in 
ejectment, and the goods in trover; for the 
court will not permit a truſtee to keep 


(4) Guildhall, After H. 2 Gro, 3. Coram 
Lord Mansficld, 1 Blackf. 362. 
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poſſeſſion againſt his ceſui gue truſt (e). It | unanimous decifion of th&\eotifft, and this 


WIN 


, 15 1 * 5 > . 

by N 779 may be ſaid, that the leaving Zack/oz in poſ- | 1s to the full as ſtrong a caſe as that was. 

10 Devon ſeſſion gave him a falſe credit. But will it | There, the bankrupt continued in credit 
| . be contended that his credit would have been | near two years after the aſſignment. A 


worſe, if the tranſaction had been publickly 
known? If Mr. Hoare, the banker, were to 
make an aſſignment of all his property, 


to ſecure the payment of 20 l. would ſuch 


an act, when known, hurt his credit, or 
make him a bankrupt? 'The circumſtance 
of the amount of the debt in proportion to 
the property is what affects credit, not the 
amount of the ſecurity. As to the caſe of 
Law v. Skinner (f), it was decided on a 
principle which certainly is not law; for 
the Chief Juſtice is there made to ſay, that 
the queſtion turned upon this, whether 
the deed dig not, %%. facto, create an in- 
ſolvency in the trader; that, if ſo, it was 
clearly an act of bankruptcy (g). (Lord 
Mansfield,— Vou are right, a man may be 
inſolvent, without being a bankrupt, and 
a man may become a bankrupt, and yet 
be able to pay 25 . in the pound. The 
reaſon why a man becomes a bankrupt, who 
conveys away all his property, 1s, that he, 


thereby, becomes totally incapable of trad- 


ing.”)—Here, the proviſo would have pre- 
vented the defendant from entering or tak- 
ing poſſeſſion at the time of the execution of 
the indenture; therefore, the defendant could 
not have ſtopped Fack/an's trading. To hold 
him to have become a bankrupt by the aſ- 
ſignment, the court muſt decide, that the 
defendant could have taken poſſeſſion under 
it. Bat he could not. If he had, it would 
have been a tortious act, and he would 
have been liable to be ſued for it as ſuch, 
by Tack/on, 

Nares, for the plaintiffs, — The Maſter of 
Rolls declared a pretty ſtrong opinion, that 
the aſſignment, in this caſe, was an act of 
bankruptcy, and the Chancellor gave no 
opinion to the contrary ; he only expreſſed 
doubts on the ſubject. Fack/or, at leaſt 
owed 100 J. to the petitioning creditor, at the 
time of the aſſignment, and that convey- 
ance certainly tended to delay hm in the 
recovery of his juſt debt. The inftant 
Fackſen failed in the payment of the bond 
debt to Mrs, Bartlom, the detendant had a 
right to take poſſeſſion under the aſſign- 
ment. Law v. Skinner was the ſolemn and 


(e) Infra, p. 695, 
(f) C. B. E. 15 Geo. 3. 2 Blackfe. 996. 


4 


conveyance of part of a trader's Property 
may be fair; a conveyance of the ah maj} 
be againſt the ſtatute. 


Bower, in reply, contended, that the ex. 
ecution of the aſſignment muſt have been 
an act of bankruptcy, at the time when it 
took place, or could not become ſo after. 
wards, 


Lord Mansfield, —I have endeavoured to 
find out where there can be a doubt in this 
caſe. A fraudulent diſpoſition of a trader; 
property is void againſt his creditors ; ang, 
if it is done by deed, it is, by force of the 
ſtatute of James, an act of bankruptcy, 
In the preſent caſe, the aſſignment is by 
deed, and what has the trader done by that 
deed? Why, to ſecure the defendant again} 
the conſequences of being ſurety for him, 
he conveys a copyhold eſtate, and alſo all 
his goods, furniture, ſtock, &c. to the de- 
fendant. He enumerates the goods ſpe- 
cifically, and in detail, and gives a ſham 
poſſeſſion, by delivering a ſpoon. It has 
been ſettled, over and over, that, if a 
trader makes a conveyance of all his pro- 
perty, that is, inſtantly, an act of bank- 
ruptcy. It is fraudulent. It deſtroys the 
capacity of trading. In this caſe, Jacſſn 
could not fairly ſell an ounce of merchan- 
dize after the aſſignment. The whole be. 
longed to another man. It was a fraud in 
Fackſen to deal with any body, as a trader. 
There is another ground. By the aflign- 
ment 7ackſon defeated every other creditor, 
The petitioning creditor was deprived of 
the benefit of an action. There was nothing 
left for him to take in execution, if the 
deed was valid, But it may be faid to 
have been void, againſt creditors, and that 
the goods might ſtil] have been taken in ex- 
ecution, under the ſtatute of Queen Eligza- 
beth (h). If fo, it was fraudulent, and; 
therefore, an act of bankruptcy, under the 
ſtatute of James, It makes no difference 
that Simpſon was not a creditor at the time, 
It was a preference to him, when he ſhould 
become a creditor, Another thing. It does 
not appear that Simp/on applied for, or 


(g) 2. Blackp. I. c. 997. 
(% 13 Eiix. c. 5. N 
| knew 


Ty 
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knew of the aſſignment. Fack/on ſent fer | Pillet, Afpurſt, and Buller, Juſtices, con- 
_ attorney, who, I think, blundered. If | curred in opinion with his Lordſhip. 


he had only made a conveyance of the co- The Poſtea to be delivered to the plain- 
pyhold eſtate, it might have made a differ- | tiffs. 
ence; though'I give no opinion on that head. The cauſe, I believe, has never fince 


After the number of caſes that have been come on in the Court of Chancery, for 
decided, I can have nd doubt. We muſt | farther directions. 


not always rely og the words of reports, Vide, alſo, Butcher v. Eaſta, M. 20 | 


though under great names : Mr, Juſtice | Geo. 3. infra p. 282, 
Blackſtone's reports are not very accurate. 


CochlaN againſt WILLIAuSON. 


N an action of debt upon a bond, tried before Lord MAN s- 
FIELD, on a plea of non et factum, it appeared, by the bond, 

that the ſubſcribing witneſs was one Steele. He was not pro- 
duced, but the plaintiff proved that one Steele had gone to the 
Eoft-Indies about five years ago as a Cadet, in a ſhip of which 
the defendant was .purſer. "Enquiries had been made after 
him, and it did not appear that he had ever returned. Mebb, 

a captain in the Ea/t-India company's ſervice, ſaid he was in 
the trading way in India. The plaintiff had applied to the 
defendant to ſettle the bond, when the defendant offered to 
pay Bol. immediately, and to ſettle the reſt of the debt, with 
intereſt, at the end of the year. The plaintiff refuſed to agree 
to this propoſal, upon which the defendant ſaid, that he could 
not recover, for the bond was executed on ſhipboard, and that 
he could not get the witneſs. The defendant's hand- writing 
was proved, and alſo a receipt, and ſubſcription to a bond to the 
Eaſt-India Com pany, by Steele. Upon this evidence, Lord Mans- 
field directed the jury to find a verdict for the plaintiff; and, now, 
upon ſhewing cauſe againft a rule for entering a nonſuit, the 
queſtion, whether, under the above circumſtances, the evidence 
of the defendant's hand-writing was admiflible, came on to be 
argued by the Solicitor General, and Davenport, for the plaintiff, 
and Dunning, and Morgan, for the defendant. But the coun- 
{el for the defendant thought it was impoſſible for them, after 
the admiſſion by the defendant, as above ſtated, to ſupport 
the rule. 


The rule diſcharged, with coſts. 


Monday, 

Sth Feb. 
In an action 
on a bond, 
if the defend- 
ant's admiſ- 
ſion of the 
debt is prov- 
ed, and that 
the ſubſerib- 
ing witneſs 
cannot be got, 
it will be ſuf- 
ficient to 
prove the de- 
fendant's 
hand-writ- 
ing. 


[90 | 


94 
1779. 
— — 


Tueſday, 
gth Feb.“ 


If the defend- 
ant under- 
take to ſet 
forth the ſta- 
tute of 23. 
H. 6. c. 9. in 
a plea to an 
action on a 
ſheriff's 
bond, a miſ- 
recital is fa- 
tal.—If the 
plea conclude 
with a veriñ- 
cation, it will 
be bad, upon 
ſpecial de- 
murrrer. 


191] 
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Boyce againſ} WHIT AK ER. 


HIS was an action of debt on a bail- bond, brought'by 

the plaintiff, as aſſignee of the ſheriff of Kent. The de. 
fendant prayed oyer of the bond and condition, and ſet forth the 
condition, which was in the uſual form, and then pleaded, “e that, 
« before the making of the writing obligatory aforeſaid, to wit, 
& by a certain act made in a parliament of the ſaid Henry the 6th, 


held at Weſtminſter, in the county of Mrddleſex, on the 25th 


* day of February, in the 23d year of his reign, it was, among 
Other things, enacted, by the authority of the ſame parliament, 
that no ſheriff, under-ſheriff, ſheriff *s clerk, ſteward, or bailiff 


«© of franchiſe, ſervant of bailiff, or coroner, ſhould take any thing 
© by colour of his office, by him, nor by any other perſon, to the 


* uſe of any perſon, for the making of any return, or panel, and for 
« the copy of any panel, but fourpence. And that the ſaid ſheriffs, 


and all other officers, and miniſters, aforeſaid, ſhould let out of 


*« priſon all manner of perſons, by them, or any of them arreſted 
+= being 1 in their.cuſtody, by force of any writ, bill or war- 
* rant, in any action perſona], or by reaſon of indictment y treſ. 
TY paſs upon reaſonable ſureties of ſufficient perſons having ſuf- 
e ficient within the counties, where ſuch perſons be let to 
e bail, or mainprize, to keep their Gays i in ſuch'place as the ſaid 


© writ, bills, or warrants, ſhould. require; ſuch perſon or per- 
e ſons which were or ſhould be in their ward by condemna- 


e tion, execution, capias utlegatum, or excommunicatum, ſure- 


« ty of the peace, and all ſuch perſons which were or ſhould be 
*© committed to ward by ſpecial commandment of any juſtices, 


and vagabonds refuſing to ſerve according to the form of the 


« ſtatute pH labourers only excepted. And that no ſhcriff, nor 
* any of the officers or miniſters aforeſaid, ſhould take, or cauſe 
to be taken, or make, any obligation, for any cauſe aforeſaid or 


by colour of their office, but only to themſelves, of any per- 
„ fon which ſhoul; be in their ward by the courſe of the law, 


but by the name of their offices, and upon condition written 


that the ſaid priſoners ſhould appear at the day contained in 
the ſaid writ, bill or warrant, and in ſuch places as the ſaid 
* writs, bills, or warrants ſhould require. And, if any of the 
5 laid therifis, or other officers or miniſters above ſaid, take any 
„obligation in other form, by colour of their office, that it 
„ ſhould be void, as by the ſame act, among other things, 


% more 


UTE 


IN THE NINETEENTH YEAR OF GEORGE Ill. 93 


ee more fully appeared,” that the defendant was arreſted at the 1779. 
aid time of making the ſaid writing obligatory, (6th July, 1778,) 8 nec 
by the ſheriff of Kent, on a pluries latitat returnable on Med _ . = 11 
neſday next after three weeks of the Holy Trinity (1778), and . 
that the ſheriff, upon that arreſt, took bail, the writing obli- 
-gatory aforeſaid, with the condition aforeſaid, for eaſe and fa- 
-vour to the {ſaid defendant of his impriſonment by the ſaid ſhe- 
riff ſhewn, and to have and obtain his deliverance therefrom, 
which ſaid writing obligatory, the ſaid ſheriff took by colour 
of his office, againſt the form of the ſtatute afore/aid. — The 
plaintiff replied, that the defendant, before the return of the writ 
in the declaration mentioned, to wit, on the day of the date of 
the bond, viz. 4th July, 1778, as bail for his appearance at the 
return of the writ, ſealed and, as his act and deed, delivered, the 
bond, in the manner in the declaration mentioned, wfhout zbrs, 
that the ſaid ſheriff, upon the arreſt of the defendant in the 
plea mentioned, took bai], the writing obligatory aforeſaid, with 
the condition aforeſaid, for -ea/e and favour to the defendant of 
his impriſonment by the ſaid ſheriff ſhewn, in manner and form 
Sc. and ** this the ſaid defendant is ready to verify.” — To this s 
replication the defendant demurred; and ſhewed for cauſe, 
That the replication, denying the whole ſubſtance of the plea, 
*« concluded with a verification, and to the court; whereas it 
* ought to have-concluded to the country.” 
Baldwin, for the defendant, contended, that this caſe was 
within the reaſoning and general principle laid down in Trapaud 
v. Mercer (v), vis. © that, wherever there is an affirmative and 
a negative, the concluſion ought to be to \the country.” He 
faid that the plea and replication here were analogous to the 
pleas and replications in actions on the ſtatutes againſt gaming 
and uſury, and that, in thoſe caſes, the replication always con- 
cludes to the country. He alſo cited, as in point, a caſe of 4/þ 
v. Walker, which had been determined in this court laſt term. [ 92 
Morgan, for the plaintiff infiſted, 1. That the conclufion of | 
the replication was right. 2. That the plea was bad, and, there- 
fore, at all events, the plaintiff would be entitled to judgment. 
:. As to the firſt point, he cited Foden v. Haines in-Cartherw (do), 
where, although there was a demurrer to a replication like the 
preſent, and which concluded with a verification [10], no ob- 
jection 


110] It is not ſtated, either in Caribenu, I caſe, concluded with a verification. Morgan 
or Cemberbatch, that the replication, in that | inferred that it did, probably becauſe of the 
| | trave 1:e 


(2) 7. 335 34 C. 2. 2 Burr, 1022, (29% g. R. E. 6. V. G. M. Carth. 500. 
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Bor ex 
againſt 


WalrAkEk. 


1 931 


as an indemnification to the plaintiff for a 


Geo. 3. cited Infra p. 414. Buller, juſtice, 
aid, that there is no caſe where it has been 
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jection was made on that ground; and he obſerved, that, by the 


report of the ſame caſe in Comberbatch (x), the court is ſtated 


to have ſaid, that the plaintiff ſhould have alledged, that the bong 


was pro bono et vero devito, and then .traverſed the caſe and fa. 
your. He alſo cited Lenthal v. Coke, in Saunders, and Siderßn 
(3), where the replication was exactly ſimilar to this, concluding 


with a traverſe of the eaſe and favour, and a verification; and yet, 
on a ſpecial demurrer, the preſent objection was not made. He 
mentioned alſo a precedent of the ſame ſort in Aſbton's Entries, 
Title Debt (2). 2. He argued, that the plea, was bad, on two ac. 
counts. In the firſt-place, becauſe the ſtatute of Hen. 6. was mil. 
recited, there being two variances, vg. * indictments y treſpats” 
inſtead of indictments gf treſpaſs” and **.capras utlegatum” in- 
ſtead of ** capias utlagatum. In the ſecond place, he ſaid, the 
plea was bad, .becauſe it averred matter dehors the deed, contra- 
dictory to the condition; for the condition ſtated the,bond to 
have been taken for the defendant's appearance, and the plez 


averred it to have been for caſe and favour ; that, if the condi. 
tion had been for the payment of money, eaſe and favour might 


have been averred, becauſe that might not have been inconſiſtent. 


He eited, on this head, 5 Com. Dig. 224. Coch v. Ratcliſte, Cafes 


Temp. Hardwicke 287. and Collins v. Blantern (2), [11J. 


Baldwin, in reply, obſerved, as to the concluſion of the repli- 
cation, that, in none of the caſes cited by Mor gun, the con- 


cluding with an averment had been aſſigned as a cauſe of de- 
-murrer. With regard to the miſ-recitals of the ſtatute, he ſaid, 
that, if it is a public act, the court would not take notice of 


traverſe; but, although it is a general rule note which he had given to a perſon, to 


that 2 traverſe muſt.conclude. with a verifi- | bribe him not to appear as a witneſs on a 


cation, yet it. may, and, when it comprizes | indi&ment. The plaintiff demurred gene- 
the whole ſubſtance of the plea, it ought to rally, and it was argued, that this was an 


. conclude to the country [+ 40]; Haywoad | averment of matter in pazs, dehors the deed, 


v. Davies, 1 Salk. 4. pl. .10.. Robinſon v. and therefore bad, but the court over-ruled 
Railey 1 Burr. 316. the demurrer, on the ground that the deed 

[11] That caſe was an action on a bond, | was void ab initio. Morgan muſt have 
conditioned: for the payment of a ſum of mo- cited this caſe therefore by way of anticipa- 


ney. The. defendants pleaded, after ſetting | tion, and to diſtinguiſh it from that before 


forth the condition, that it was entered into | the court. 


held that a traverſe with an inducement 
ſhould not conclude to the court, and that, 
therefore, that was the ſafeſt way. 


[+ 40] In- Mulliner v. Witkes, B. R. E. 23 


(*) Comb. 245. (Z) Afton 266, 267. 
) M. 20 Car. 2. 1 Saund. 156. 1 via, 383. (a) C. B. E. 7 G. 3. 2. Nil. 352. 
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them, and, if a private act, the plaintiff ought to have replied 
« nul tiel record [ 41]- | 

Lord MANSFIELD ſaid, that, if the defendant had unneceſſa- 
rily ſet out the act of parliament, which it ſeemed to him, he 
had, he would hold him to half a letter [12]; and that, as to the 
other objection to the plea, a bond taken for the defendant's ap- 
pearance at the return of the writ, could not be for eaſe and fa- 
vour, and, therefore, the condition and averment in the plea 
were u 
Bor LER, Juſtice, thought there was no doubt but the conclu- 
ſion to the replication was bad, as the whole ſubſtance of the plea 
was denied; but that it was unneceſſary to look beyond the plea, 
which was clearly bad. He ſaid there were many caſes where 
the word * aforeſaid” had been held to tie the party up to an 
exact recital, and the plea here concluded that the bond was 
taken © againſt the form of the ſtatute afore/a1d.” 

BY | Judgment for the plaintiff. 


Lz] Lord Mansfield aſked if there was | ſet out.—lt is recited in the caſe of Lenthall 


any doubt whether the ſtatute was a public 


at, and Davenport, as amicus curiæ, ſaid it 


had been doubted, and was therefore always 


{+ 41] In the caſe of Rex v. Wilde, B. 
R. M. 21 Car. 2. 1 Lev. 296. which was an 
information under a private act of parlia- 
ment, after verdict for the plainuf, on the 
plea of *“ not guilty,” a motion was made 
in arreſt of judgment, becauſe there was a 
miſtake in ſetting forth the commencement 
of the parliament. The anſwer given was, 
that, being a private a&, the court could not 
take votice of the miſtake, on that motion, 
as it did Trot appear on the record, and that 


v. Cote, and alſo in Dive v. Maningham, 
Plowd. 60. 


the defendant ought to have pleaded ul tic. 
record, but the court held that they were 
bound to take notice of the commencement, 


prorogations, and ſeſſions of parliament, It 


ſeems to follow from that caſe, that miſreci- 
tals of private acts in other reſpects can only 
be taken notice of by the court, When there 
is a plea of nul tiel record. Vide, to that 
effect, Platt v. Hill. B. R. M. 10 W, 3. 
1 Ld. Raym. 381. 1 Salk, 330. 


CorTEREL again// Hooks. 


| 5 an action of covenant, the plaintiff declared, That, in con- 
ſideration of 240/. paid by him to the defendant, the de- 


fendant, by an indenture, bearing date the 7th of Fuly, 1767, 
had covenanted, that he would pay the plaintiff an annuity dur- 
ing his life, of 40l. a year, at four quarterly payments, and that 
6o/. of the annuity became in arrear on the 7th of April, 1778. 
The defendant prayed oyer of the deed of covenant, which was ſet 
torth, and by which, after reciting that, for the better ſecuring 


may be ſued upon the co: enant, 


1 the 


97 
1779. 
— 


Boyce 


againſt 
WurHITAXKER. 


Tueſday 

gth Feb. 
When there 
15 a bond and 
alſo a deed of 
cavenant to 
ſecure an an- 
nuity, al- 
though the 
bond is for- 
feited before 
a diſcharge 
under the in- 
ſolvent act of 
16 G. CO C. 38. 


the party 
for payments becoming due after the diſcharge. 
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æthe annuity, the defendant had executed a bond to the plaintiff 
bearing even date with this deed, in the penal ſum of 400. he 
aſſigned to. the plaintiff}, for his fartber ſecurity, a ſalary of gol, 
which he enjoyed as one of the clerks to the auditor of impreſt, 
and covenanted to pay the annuity by quarterly payments, He 
then prayed oyer of the bond, which was ſet forth, and alſo 
of the condition, which was alſo ſet forth, and was, That, if 
the defendant ſhould pay the annuity at the regular quarterly 
payments, and ſhould perform all the covenants in the indenture 
bearing even date with the bond, then the bond ſhould be void, 
He then pleaded, 1. That the plaintiff ought not to have any 
execution againſt the defendant, other than againſt his real eſtate, 
his money in the funds, or bis money lent upon real ſecurity only, 
becauſe the indenture of covenant, which he had ſet forth, and 
that mentioned in the condition of the bond, were one and the 


| ſame; that the bond and deed of covenant were both given to 


ſecure one and the ſame annuity ; that, after the execution of 
the deed of covenant, and the bond, and before the 22d of Ja- 


nuary, 1777, mentioned in an act, Sc. (the inſolvent debtors 


act of 16 Geo. 3,) (5). viz. on the 7th of Fanuary, 1776, 20l, 


for two quarters of the annuity, became due, and was not paid 


according to the tenor and effect of the ſaid bond, whereby the ſaid 
bond became forfeited, and the penal ſum became due, and owing, 
to the plaintiff, and that, before the firſt day of Fanuary, 1776, 
the defendant was arreſted, and in actual cuſtody of an officer of 
the ſheriff of Midaleſex, and held to bail by virtue of a bill of Mid- 
dleſex, and that he ſurrendered himſelf in diſcharge of his bail, and 
was, thereupon, committed to the priſon of the King's Bench, ” 
fore the 26th of June, 1776, in the ſaid act mentioned, vis 

the 17th of May, 1776, and continued there till the time of hs 
diſcharge, and that, at the general quarter ſeſſions for Surry, held, 
by adjournment, on the 29th day of July, 1776, he was diſ- 
charged, according to the form and effect of the ſaid act; and 
concluded with a verification, and prayed judgment if the plain- 
tiff ought to have any execution againſt him, other than againſt 
his real eſtate, &c. 2. That, before the 22d of January, 1776, 
12, on the 8th of December, 1775, he was arreſted, &c. (ſtating 
the arreſt, ſurrender, and diſcharge, as in the former plea), That 
the indenture on which the plaintiff had brought his action was dat- 
ed and made, and all debts thereupon owing, and accruing, from 


(8) 1.90 


Ie 
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ile defendant to the plamtiff, were contracted, and occaſioned, be- 


fore the 22d of January, 1776, to wit, on the 7th day of July, 


1767, and this, &c. wherefore he prayed judgment whether 
the plaintiff ought to have any execution, other than agam/# 
his real eflate,' &c. The plaintiff demurred generally to each of 
the pleas ; and the caſc came on to be argued this day, by Wood 
for the plaintiff, and Bolton for the defendant. 

(By the ſtatute of 16 Geo. 3. c. 38. F. 41. it was enacted, 
% That the future real eſtates, as well freehold, and copyhold, 
as cuſtomary copyhold, or money in the funds, or lent upon real 
ſecurity of perſons difcharged under the act, ſhould remain liable 


to their reſpective creditors, and that execution might be ſued 


out againſt ſuch real eſtate, or money in the funds, but not 
againſt their perſon, or other perſonal eftate”). 


Wood, for the plaintiff contended, that, ſuppoſing the bond to 


have been forfeited before the diſcharge, and that ſecurity gone, 
yet that did not deſtroy the other ſecurity by the deed of cove- 
nant, and that the plaintiff had his election to proceed on either, 
as he pleaſed. He ſaid, the only queſtion was, whether the in- 
ſolvent debtors' act diſcharged the payments of annuities, 
which became due after the diſcharge. The words of the ſtatute 
are, That no perſon to be diſcharged by this act, ſhall be 
« impriſoned by reaſon of any judgment or decree obtained for 
«« payment of money only, or for any debt, damages, contempts, 
«« coſts, ſum or ſums of money contrafted, incurred, occaſioned, 
„ owimp, or growing due, before the ſaid 22d day of Fanuary, 


* 1776” (c). But the word © occa/ioned” mult be conſidered. 


as applied only to“ contempts, otherwiſe the inſolvent would 


be diſcharged from contingent debts, -which is not the caſe 


even of a bankrupt who has obtained a certificate. Owing and 
«« growing due” mean, in the above clauſe, the ſame as grown 
% due,” which is manifeſt from a ſubſequent ſection (4), where 
the perſons diſcharged are authorized to plead, to any action 
brought for any debt, ſum, or ſums of money due before the 
% 22d of January, 1776, that ſuch debt or ſum of money, 
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was contracted, or due, before the ſaid 26th of January. 


At any rate, the words growing due” can only extend to the 
quarter's payment, which was accruing on the 26th of Ja- 
nuary, for by F. 34, it is expreſsly provided, that no perſons 
Mall, by the act, be diſcharged of debts ſubſequent to that 


(e) eck. 33. (J) A. 36. 
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date. Where an annuity is ſecured, (as in this caſe,) by 2 
deed of covenant, a bankruptcy does not diſcharge future Pay. 
ments; although, if the only ſecurity is a bond, which has 
been forfeited before the bankruptcy, a court of equity, in 
favour of the creditor, will allow him to conſider the penalty a 
a debt, and to prove the value of the annuity. He cited, to prove 
that the remedy under a deed of covenant is not taken away by 
a bankruptcy, Fletcher v. Bathurſt, Viner, Title Creditor and 
Bankrupt (e). He alſo mentioned Webſter v. Bannifter, which 
was a Caſe in this court, laſt term (7). Such an annuity as this 
was he ſaid, clearly a contingent debt, becauſe, unleſs the party 
live, it never can become due; That the laſt inſolvent a& of 
18 Geo. 3. c. 52. was deciſive on the queſtion, for that a new 
clauſe was introduced into that act, ($ 30.) to relieve the grantots 
of annuities (who have been fugitive beyond ſeas) when diſcharg- 
ed under it, from the accruing payments of ſuch annuities ; That 
this clauſe was a legiſlative expoſition of the former acts, for 
it recited, that, without ſuch expreſs proviſion, ſuch perſons 
could not have the benefit of the act, (which in it's other pro- 
viſions reſembled the former ones,) in reſpect of the accruing 
payments of annuities. 

Bolton, for the defendant, ſaid, that all JYood's argument 
applied only to the ſecond plea, but that his objection to the 
action was, that both the bond and covenant were entered into 
to ſecure the ſame annuity, and that the bond having been for- 
feited, the penalty had become a preſent debt, under which the 
plaintiff might have received a dividend ; That he admitted this 
caſe was not within the ſtatute. of the 7th of Geo. 1. c. zi. 
relative to bills, bonds, notes and other ſecurities to be paid ata 
future day, but that on the forfeiture, the penalty having be- 
come a preſent debt, the diſcharge under the act had relieved the 
defendant againſt the payment of the annuity; That, as to the 
caſe of a bankrupt, there was no doubt; That the point had 
been ſolemnly decided by the court of Common Pleas, in Perkins v. 
Kempland (g), which caſe he read from a note lent him by Gov», 
Juſtice; That, if there was a difference, the caſe of an inſolvent 
debtor was more favourable, becauſe a bankrupt is conſidered as 
a criminal; That the ſame facts were now before the court as if 
an action had been brought on the bond, for that the deed pur- 
ported to be given for the farther ſecuring the ſame annuity for 


(e) 7. 9G. 1. Finer, vol. 7. p. 71. pl. 4. (2) C. B. T. 16 Geo. 3. Since reported, 
(F) Vide infra. E. 20 G. 3 PD. 378. 2 Biackſes I 106, 


: which 
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„bich the bond was given. He alſo cited a caſe of Deland 


v. Freemantle in this court about ſix years ago, where an in- 
ſolvent debtor who had been diſcharged, gave a note for a 
debt which had accrued before his diſcharge, and it was held 


to be void. + 421. 

Lord MANSFIELD ſtopped Food from replying. 

His Lordſhip ſaid, the queſtion was, Whether, when there 
was a bond with a penalty, and alſo a deed of covenant, and the 
plaintiff made no uſe of the penalty, he ſhould be barred of his 
remedy under the deed of covenant? That he took the caſe of a 
bankrupt and inſolvent debtor (as to this point) to be the ſame. 
That when a man has two remedies, he may elect. That if the 
plaintiff had made uſe of the penalty, the caſe would have been 
different; but that, as he had not, he might proceed as often as 
he pleaſed for breaches of the covenant. 

BULLER, Fuftice, ſaid, that here were two pleas, one of which 
{the ſecond) was upon the deed of covenant. That, if the co- 
venant had been the only ſecurity, nothing had happened to bar 
it. That the other plea ſtated the bond, conditioned for the re- 
gular payment of the .annuity. That the court could not, be- 
cauſe ſuch a bond appeared to have been given, determine the 
other ſecurity.to be void. 


Judgment for the plaintiff [IT 43]. 


[+ 42] Thave not been able to find that } M. 23 Geo. 3. the contrary was expreſsly 
caſe, and, in the caſe of. Beſ v. Barber B. R. | determined, 


{+ 43] Vide Wythe v. Wilkes, M. 21 Geo. 3. Infra, p. 50. 


rupt, againſ CARMICHAEL. 


HTS was an action of trover, brought by the aſfignees of 
a bankrupt, for a ſhip, of which the bankrupt was owner, 
againſt the captain. The cauſe was tried before Lord Mans- 
#IELD, at Guildball, at the Sittings after M. 19 G. 3. (2). The 
defence ſet up was, that the captain had a lien on the ſhip for 
his wages, and for ſtores, proviſions, and repairs. A verdict 
was found for the plaintiffs with 605 J. damages, ſubject to the 
opinion of the court, on a caſe, which ſtated as follows:“ That 
the defendant being the captain of the ſhip Africa, mentioned in 
the declaration, beſpoke and directed repairs to be done to the 
ſhip, before ſhe ſet out upon her laſt voyage, and likewiſe di- 


(5) Thurſday, 10 December, 1778. 
D d rected 
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L 1779. refed her to be ſupplied with ſtores and proviſions, for which 
wy #repairs, ſtores, and proviſtons, the defendant was liable as well 
Fe as the owner. That the defendant likewiſe had wages due to 
cnart., him. That Brooke, the owner of the ſhip, became a bankrupt, 
r 0 1 And, after the bankruptcy and the demand (of the ſhip) therein 
15981 aftermentioned, the defendant paid the creditors their bills for 
ftores and repairs. That the plaintiffs (the aſſignees), demanded 
of the defendant to deliver the ſhip to them, which he refuſed, 
without having an allowance in his account for his wages, and 
the money he was kable to pay for the bills before mentioned.“ — 
The queſtion, on the above facts, as ſtated for the opinion of 
the court, was, Whether, in this action, the defendant could 
be allowed to retain, and have deducted out of the damages 
which ought to be given for the value of the ſhip, the ſeveral 
ſums mentioned in the caſe, or any of them; or whether any of 
the above articles were ſo far a lien on the ſhip as to juſtify his 
refuſal to deliver the ſhip to the plaintiffs without being paid ? 
If the court ſhould be of opinion, that the defendant had a lien 
on the ſhip for any of his demands, a nonſuit to be entered. 
But, if they ſhould think that any of his demands ought to be 
deducted out of the damages for the value of the ſhip, then ſuch 
money to be deducted out of the money recovered by the ver- 
dict, and the Poſtea to be indorſed accordingly.” 
The caſe was argued, on Friday, the 5th of F ebruary, by Da- 
venport, for the plaintiffs, and Balduin, for the defendant, 
Davenport argued, 1. That, as to the captain's wages, it is 
ſettled that they are no lien upon the ſhip. This is clear from 
the caſe of Clay v. Sudgrave (i), in Sa/ke!d [1], and confirmed 
by Bayley v. Grant (e), in the ſame book, But if he has no 


lien for his wages, he can much leſs claim any lien for any other 
199 ] demand, as repairs or ſtores ; the wages being more cloſely con- 


[1] By the ſtatute of 15 Ric. 2 c. 3. it | to any purpoſe, or give legality te what an 
is enaRted, that the admiralty court ſhall | act of parliament expreſsly prohibits. After 
have no juriſdiction af contracts ariiing by | the cate of Clay v. Sudgrave, the Natute of 
land, yet it is permitted to mariners to ſue | 4 Ann. c. 16.4 17. put ſuits in the admi- 
for their wages, in the courts of admiralty. ralty court for ſeamens wages very clearly, 
In the caſe of Cigy v. Sudgrawe, as reported | though by implication, upon a legal footing, 
by Salkeld; Lord Holt is made to ſay that | for the words of that ſection are “ That all 
this is expre/sly againſt the fßlatute, but that | ** ſuits and actions in the court of admiralty 
communis error facit jus. Surely it is not | ** for ſeamens wages, ſhall be commenced 
conſonant to legal principle to hold that any | and ſued within fix years next after the 
uſage or common error can abrogate a ſtatute | ** cauſe of ſuch ſuits or actions ſhall accrue.” 


(*) P.R.T. 12 V. z. 1 Salk. 33.8. C. by | (#) B. R. F. 12 W. z. 1 Salk. 33. . C. 
the name of Clay v. Snelgrave, 1 Ld. Raym, | 1 14. Raym. 632. 12 Mod. 440. 
576. | 


nected 
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nected with the ſhip, than any other demand, as they are the 
conſideration for the work which is done in the ſhip, and is ab- 
ſolutely neceſſary to her earnings. The different tradeſmen, as 
the ſhip-wright, biſcuit- baker, butcher, Cc. could not have 
juſtified the detention of the ſhip, if ſhe got into their poſſeſſion, 
and the-derivative creditor for their demands cannot have a better 
right than them. As to repairs done 1n England, it was ex- 
preſsly determined in the caſe of Watkinfon v. Barnardiſton (I), 
that they are no charge upon the ſhip. 2. If the captain cannot 
juſtify the detention, neither can he be entitled to any allowance 
out of the damages. A mutual account cannot be ſettled by a 
ſort of equitable ſet- off in an action of trouver. To permit it 
would be a dangerous innovation in the law. Here indeed, the 
defendant's demand is ſuch as could not have been ſet off in an 


action which admits of ſetting off mutual debts, becauſe he was 


only /iable to pay, at the time of the demand and refuſal, but 
had not actually paid. If he were to be allowed for what he was 
only liable to pay, it may prove a great detriment to the bank- 
rupt's eftate, becauſe the captain may afterwards refuſe, or be 
unable, to pay, and then the tradeſmen will come upon the eſtate 
of the bankrupt. | 

Baldwin inſiſted, that the workman who repairs a ſhip has a 
lien upon it, This appears from a caſe Ex parte Shanks and 
others, in Atkyns (m), which was determined againſt the ſhip- 
wright, on the particular ground of his having delivered up the 
poſſeſſion of the veſſel. Probably, in the caſe of Watkins v. 
Barnardiſton, the poſſeſſion had been, in like manner, relinquiſhed. 
If the workman has a lien, it ſeems to be juſt, that he ſhould 


be able to transfer ſuch lien, with the poſſeſſion, to the captain, 


who is liable to pay him. An action could be maintained by 
the workman againſt the captain, although he had not given the 
orders. This muſt be on the ground, that the workman has 
parted with the poſſeſſion of the ſhip, which he might have 
detained as his ſecurity, to the captain. It would therefore be 
highly unreaſonable, if he could not ſecure himſelf by retaining 
the ſnip.— On a queſtion from the court, he ſaid, he did not know 
Hany caſe where it had been determined that a captain is liable 
tor repairs, if he has not ordered them. As to the general doc- 
trine concerning liens, he cited a caſe Ex parte Deeze (u), and 
Green v. Farmer (o), and faid there could be no reaſonable diſ- 


0) Canc. T. 1726. 1 P. Will, 367. | () 8 Fane 1748. 1 41h. 228. 
(n) 1754 1 4th, 234. (e) E. 8 Geo. 3. 4 Burr. 2214. 
tiaction 
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tinction in reſpect to liens between one ſort of tradeſmen and 
another, between carriers, taylors, Cc. and ſhip-carpenters. If a 
coachman is ſent to the country on a job, with his maſter's coach 
and horſes, and he lays out money in repairing the carriage and 
feeding the horſes, he may detain them, till he ſhall be paid. 
A captain can certainly detain the cargo, till the freight is paid, 
and it would be inconſiſtent that he ſhould be bound to part with 
. the ſhip, when he is not bound to part with the goods. This 
caſe is not different from what it would have been, if the owner 
had continued ſolvent, becauſe aſſignees take, ſubject to all equi- 
table liens and demands againſt the bankrupt. For this, he cited 
Brown, Aſignee of Williams v. Heathcote & al. (p). 
Davenport, in reply, contended, that the poſſeſſion of the cap- 
tain is merely that of a ſervant, to whoſe {kill and fidelity the 
owner entruſts his ſhip, and that the captain does not, thereby, 
acquire any qualified property. The owner may pledge the ſhip, 
although the captain is in poſſeſſion of her, but the captain can- 


the neceſſity of the caſe, becauſe no perſonal ſecurity can be 
given. It would be abſurd, if the oFner were to change the 
captain, to ſuppoſe that the former captain could retain the ſhip, 
and prevent the voyage, till his account ſhould be ſettled. He 
denied that a captain is liable for repairs, which he has not or- 
dered.—Lord MANSFIELD having aſked, whether if a ſhip is 


_ ſent to dock, the ſhipwright may detain her, till he is paid; he 
anſwered, that it is the practice not to receive a ſhip into a dock, 


unleſs they are ſatisfied that the owner is a good paymaſter, which 
ſeemed to ſhew that they do not look to the ſhip as a ſecurity. 
Baldwin had inſtanced the caſe of attorneys, who cannot be 
compelled to deliver up the deeds and papers of their clients, till 
they are paid ; upon which Lord MANsF1ELD faid that the prac- 
fice, in that reſpect, was not very ancient, but that it was eſta- 
bliſhed on general principles of juſtice, and that courts both of 
law and equity have now carried it ſo far, that an attorney or ſo- 
licitor. may obtain an order to ſtop his client from receiving 


money recovered in a ſuit in which he has been employed for 


co. 3. p. 183. 185. Ate, 


| 1 101] him, till his bill is paid [1 3]. Sir James Burrow mentioned to 


the court that the firſt inſtance of ſuch an order in this court, 
was in the caſe of one Taylor of Eveſham, about the time of a 


(9 22 O45. 1746. 1 2h. 160. 


And, Wl Vs Hole. NV. 20 Geo. Jo 
p. 226. | 


(13) Niae Rex v. May Infra, E, +1 
2 | | conteſted 
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3 election for that borough; and Lord MansFieLD ſaid, 
he himſelf had argued the queſtion in the court t of Chancery. 


- The coutt took time to conſider. 
Lord MANSFIELD, now, (after ſtating the caſe,) delivered 


the opinion of the court, as follows. 


Lord MANsPIELD,—Notwithſtanding the Aang incli- 
nation that the defendant ſhould have fatisfaGtion, before the va- 


jue of the ſhip is paid over by him, we are not able to find a 
ground upon which we can give judgment in his favour. 1. He 


has ſet up a lien upon two forts of claim; viz, wages; and 


ſtores and repairs. As to wages, there was no particular con- 


tract, that the ſhip ſhould be a pledge; there is no uſage in 


trade to that purpoſe ; nor any implication from the nature of the 
dealing. On the contrary, the law has always conſidered the cap- 
tain as contracting perſonally with the owner: On this ground, 


prohibitions have been granted; and the caſe of the captain has, 
in that reſpect, been diſtinguiſhed from that of all other perſons 
belonging to the ſhip. This rule of law may have its foun- 
dation in- policy, and the benefit of navigation; for, as ſhips 
may be making profit and earning every day, it might be at- 


tended with great inconvenience, if, on the change of a ca 
tain, for miſbehaviour, or any other reaſon, he ſhould be en- 


titled to keep the ſhip, till he is paid. As to ſtores and repairs, 


it is a ſtrong anſwer to that claim, that when the demand was 
made by the aſſignees, the captain had not paid. But, if there 
was any lien originally, .it was in the carpenter. The captain 
could not, by paying him, be in a better ſituation than his, and 
he had parted with the poſſeſſion, ſo that he had given up his 
lien, if he ever had one. The other creditors had none. If the 


defendañt is liable to the tradeſmen, it is by his own act. Work 
done for a ſhip in England, is ſuppoſed to be on the perſonal 


credit of the employer. In foreign parts, the captain may hy- 
pothecate the ſhip. The defendant might have told the tradeſ- 

men that he only ated as an agent, and that they muſt look to 
the owner for payment. 2. If there is no lien, can there be 
a ſet-off? This was no item of any ſort in account between 
the bankrupt and the defendant. The ſhip remained in /þecze 
till after the bankruptcy; and the. converſion ariſes from an act 
done on the ſpecific property of the aſſignees, not of the bankrupt. 

The Poſtea to be delivered to the plaintiffs [ T 441. 


[+ 44] Viae Rich v. Coe B. R. T. 17 Geo. 3. Cowp, 636. 
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A certificate 


under 19. 


Geo. 2. c. 34. 


or 4. Geo. 3. 


c. I5. may be 


granted at.a 
period ſubſe- 
quent to the 
trial, and out 


of court. 


Matter of de- 
fence ariſing 
after the ac- 
tion brought, 
may be given 


in evidence, 


if it happen 
before plea 
pleaded, in 
caſes where 
the ſpecial 
matter may 
be given in 


evidence un- 


der the gene- 
ral iſſue.— 
The time of 

| plea (a5 mY 
is to be rec- 


koned from 


the entry of 


the plea on 
the record, 
not from the 
time of its 
being deli- 
vered to the 
plaintiff. 
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* CULLIVAN again} MONTAGUE. 


HE defendant, being captain of a man of war, on the Due. 
bec ſtation, had ſeized a trading veſſel of which Sullivan 
was the maſter and owner, as a ſmuggler. Upon an information 
brought in the Yice- Admiralty court at Quebec, ſentence was pro- 
nounced againſt Sullivan; whereupon he appealed to the ſupe- 
rior court of Admiralty at Halifax, where the ſentence was re. 


verſed. On the defendant's return to England, Sullivan brought 


the preſent action of treſpaſs in this court; and the trial com- 
ing on before Lord MANSFIEITD, at Gwldball, at the Sit- 
tings after laſt Trinity Term, and the fact of the eas being 
proved, the defendant produced the record (4) of the pro- 
ceedings on the appeal in the court at Halifax, on which was 
indorſed a certificate of the judge of that court, that there was 
a probable cauſe of ſeizure. The ſentence of the court at Ha- 
jar bore date in May, 1776. The certificate indorſed upon it 
was dated thirteen months later, viz, 21 June, 1777, which 
was poſterior to the commencement of the preſent action. 

- The-counſel for the defendant inſiſted, that this certificate was 
a bar to the action, and that the plaintiff muſt be nonſuited. 

For the plaintiff it was anſwered, that the certificate ought 
to have been made at the time when the ſentence Was pro- 
nounced. 

The jury found a verdict for the olantif with 1 da- 
mages, but ſubject to the opinion of me court as to the effect 
of the certificate. 

The trial had once been put off upon an aflidavit on the part 
of the defendant, that an application had been made to the judge 


at Halifax, to certify, at the time of the reverſal of the original 


ſentence, and that the judge then ſaid he would certify whenever 
he ſhould be required. Between the time when that affidavit 
was made, and the actual trial of We. cauſe, the certificate had 


been obtained. | 

In the laſt term, the Solicitor General having obtained a rule 
to ſhew cauſe why a nonſuit ſhould not be entered, two queſ- 
tions were made: 1. Whether the certificate could have been 
granted even at the time when the ſentence, on the appeal, was 
pronounced: 2. Whether it could be granted ſo long after the 


ſentence. 


(a) 1. e. a copy, by conſent of the plaintiff. | It 


+ 


— 


IN THE NINETEENTH YEAR OF ROE II. 


It was ſuppoſed, at the trial, and when the argument came on 
non the rule to ſhew cauſe, by the counſel on both ſides, that 
the certificate had -been granted under the 16th ſection of the 
ſtatute of the 19th of Geo. 2. r. 34. which conſiſts of two 


branches. ** 1. In caſe any information ſhall be commenced and 


e brought to trial, on account of the ſeizure of any ſhip as for- 


« feited for "illegally carrying goods, or of any wool, goods, 


e wares, or merchandizes, as prohibited or uncuſtomed, or ille- 


« oally carried or exported, or intended or attempted to be ex- 
« ported, or as illegally relanded after having been ſhipt or ex- 
« ported upon debenture or certificate, wherein a verdi# ſhall 


« be found for the claimer thereof, and it ſhall appear to the 


« judge or court before whom the ſame ſhall be tried, that there 
% dg @ probable cauſe of ſeizure, the judge or court before 
% whom the ſaid information ſhall be tried, hall certify on the 
« record, that there was a probable cauſe for the proſecutor's 


E 2 ſeizing the ſaid ſhip or goods; and in ſuch caſe, the defendant 


< ſhall not be entitled to any coſts of ſuit whatſoever, nor ſhall 
< the perſons who ſeized the ſaid ſhi p or goods be liable to any 
« action, indictment, or other ſuit, or proſecution, on account of 
« ſuch ſeizure. 2. And in caſe any action, inditment, or other 
« proſecution, ſhall be commenced and brought to trial againſt 
5 perſon or perſons whatſoever, on account of the ſeizure of 
«ny ſuch ſhip, or of any wool, goods, wares, or merchandizes, 
« as prohibited or ugcuſtomed, or as illegally carried or exported, 
* or intended or attempted to be exported, or illegally relanded 
« as aforeſaid wherein a verdict ſhall be given againſt the de- 
« fendant or defendants, if the court or judge before whom ſuch 


action or proſecution thall be tried, ſhall certify on the ſaid 


record, that therewas a probable cauſe for ſuch ſeizure, then 
e the plaintiff, beſides his ſhip or goods ſo ſeized, or the value 
thereof, ſhall not be entitled to above two pence damages, nor 
« to any coſts of ſuit, nor ſhall the defendant in ſuch proſecution 
be fined above one ſhilling,” | | 
DunxiNG, and Lee, ſhewed cauſe; and, it being urged, that 
the above clauſe in the ſtatute of Geo. 2. was confined to Great 
Britain, and, the court being of that opinion, and thinking, alſo, 
that it applied only to caſes where there had been a trial before a 
Jury and 4 verdict, the cafe ſtood over, in order to ſee whether 
any ſubſequent act had extended this proviſion for granting cer- 
tificates to the Admiralty courts in America, . 
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1779. At the trial, the Solicitor General had W to Lord Maxx. 
ow FIELD to certify under the ſecond: branch of the clauſe, but his 
MEE cov 1 Lordſhip refuſed, being of opinion that the caſe was not within 
; it, for that it only related to caſes where there had never been a 
condemnation ＋ 451. 2 | 2 

When the argument came on again, (which it did in the 
ſame term, viz. M. 19 G. 3.) it appeared that by a clauſe in the 
ſtatute of 4 Geo. 3. c. 15. the 16th ſection of 19. Geo. 2. is ex- 
preſsly « extended to America, and to caſes where there has either 
been a verdict, or: ſentence (a). 

* Dunning, for the plaintiff, ſtill inſiſted, 1. that the VA 
could not be granted upon an appeal, and, 2. that it could only 
have been granted af the time when the ſentence was pronounced. 

The Solicitor General, on the other ſide, ſaid, as to the firſt 
point, t that there were no words in the clauſe of the ſtatute of 
4 Geo. 3. to exclude the judge in an appellate juriſdiction from 
granting certificates, and that it would be extraordinary indeed, i 
if a perſon who had taken a ſhip which had never been con- 
demned, might be protected by a certificate, and yet that another, Mi 
who had ſuch good ground for ſeizure as to obtain a ſentence in 
his favour, ſhould have no ſuch protection, if that ſentence was, 
afterwards, reverſed. As to the ſecond point, he obſerved, that 
there were no words in the ſtatute requiring the certificate to be 
made in open court; that, by the ſtatute of 4 Ann: c. 16.4 5. 
the judge is authorized, where there have been ſeveral matters 

pleaded, to certify whether there was probable cauſe ; but there 

being no expreſs words requiring this to be done in court at the 

trial, the court of Common Pleas had determined, that it might 

be done after an application had been made for taxing the coſts 

: Cremer v. Dent (b). That, where the legiſlature meant the = 
tificate to be made at the time of the trial, it is ſo r iel. 0 
in the caſe of ſpecial juries (c). 5 


8 
Bee 


(a) 4 C. 3. c. 15. 8 8. | ce immediately after the trial certify in open 
(5) E. 24 C. 2. Barnes. 141. 4to Ed. 1772. | © court, under his hand upon the back of the 
(e) 24 G. 2. c. 18. HI.] © Unleſs the | © record, &c.“ [+ 46]. 

ce judge before whom the cauſe i is tried » ſhall | 


[+ 45] Vide, Renalls v. Cooper, B. R. EF, | malicious, made out of court, has been deter- 

22 Geo. 3. where it was held, that a judge þ mined to be void (Ford v. Parr, C. B. E. 

may certify, under that ſecond branch of the | 28 Geo. 2. 2 Wil/. 21.) though the words of 

clauſe, though there has been no information | that ſtatute are not ſo ſtrong as thoſe of 24 

brought in the Zxcheguer, for the condem- | Geo. 2. c. 18. nor indeed ſo ftrong as the 

nation of the ſhip, _ Report in 2 * makes the court ſtate 
[+46] A certificate under $ 9 Wall. * them to be. 

0 415. 4. that a treſpaſs was wilful, and 

TS | Lord 
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that the words and meaning of the ſtatute of Geo. 3. were, that, 
*wherever a [ſentence was pronounced, the judge might certify. 
That a contrary conſtruction would be attended with the abſurdity 
ſtated by the Solicitor General. There could be no certificate in 
the original court, Becauſe the ſentence was in favour of the de- 
fendant, and it would be ſtrange indeed if he were to be in a worſe 
ſituation than if that ſentence had been againſt him. 2. That 
the certificate might be granted after the trial. That there were 
no words confining it to the time of the trial, and the caſe on the 
ſtatute of 4 Ann. was a ſtrong authority on this point. That the 
caſe of a ſentence by a court of Admiralty was ſtronger than 
that of a verdict at law, becauſe the verdict is entered, and 
compleated, immediately, but the ſentences in the Aamralty 
court are often not drawn up for months after they are pro- 


nounced. f 
His Lordſhip ſaid the rule for entering a —_ mult be 


made abſolute. : 

But Dunning having raiſed a new objection, viz. that, as 
the certificate did not exiſt at the time of the commencement of 
the action, it could not be taken advantage of on the general 
iſſue, but ought to have been pleaded, this queſtion ſtood over, 
till Saturday, the 28th of November, the laſt day of . Michaelmas 
Term, when it was argued, by Dunning, for the plaintiff, and 
the Solicitor General for the defendant. 

As the argumeat, on this point, turned upon the times, and 
dates of the proceedings, it will be proper to ſtate them. The 


action was commenced in February, 1777. The declaration was 


of Eafter Term, 1777. The plea was delivered on the roth of 
June, 1777, but was not entered of record till Hilary, 1778. 
The certificate, as has been already mentioned, bore date the 
21ſt of June, 1777. 

For the defendant, it was ſaid, by the Solicitor General, that 
the preſent queſtion came before the court in a very unfavourable 
light, for that it amounted to this, whether there had been, by 
the fault of thoſe concerned for the defendant, ſuch an omiſſion 
in pleading, as ſhould, in the preſent ſtate of the cauſe, render 
him liable to the amount of 1800 J. which in reality he was not 
bound to pay? But, that, even at the trial, if the objection hat 
been made, it could not have prevailed ; or, if it coul&then, it 


no came too late. That it was a general rule, that, whatever 


F f takes 


Lord MANSFIELD delivered the opinion of the court; 1. That 
the judge in the appellate juriſd i ction had a power to certify, foͤ — 
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takes away the right of action, although it ariſe after the com. 
mencement of the ſuit, provided it happen previous to plea pleaded, 
may, in caſes where ſpecial pleading is neceſſary, be pleaded in 
bar, without ſaying in the plea, zhaf it happened after the bring. 
ing of the action; and, in caſes where the ſpecial matter may he 
given in evidence, may be taken advantage of on the general iſſue, 
Bird v. Randal(a). That, by the ſtatute of 4 Geo. 3. (5), the de- 
fendant, here, was entitled to give the ſpecial matter in evidence, 
That it would have been impoſſible to plead the certificate at the 
trial, in this caſe, puis darrein continuance, becauſe, on looking to 
the record of the plea, and comparing it with the date of the cer. 
tificate, it would have appeared, that the matter of defence had 
ariſen before the plea, which was the lait continuance on recard, 
That the plea had indeed been delivered before the date of the 
certificate, and that it was in the plaintiff 's power, who made up 
the record, to have entered it, either of the term preceding, or the 
term ſubſequent to, the delivery; but that, having entered it of 
the term ſubſequent, and the certificate having been granted in 
the interval, he could not now be permitted to ſay the certificate 
was poſterior to the date of the plea, as appearing on the record, 
and as he himſelf had put it there. That, in actions againſt exe- 
cutors, if judgments are confeſſed, after the declaration, and before 
the plea, the practice is, to plead them in bar, not puis darrein 
continuance, That there had been a caſe very Jately before 
HoTHam, Baron, in Kent, where a certificate, granted after 
iſſue joined, was permitted to be given in evidence. That, if 
it were true that the certificate ought, in ſtrictneſs, to have been 
pleaded, yet, as no objection had been made on that ground at 
the trial, and the certificate, which was then, in fact, given in 
evidence, proved that the plaintiff had no right to recover, 
the court would not ſuffer him now to profit by a mere lip 
in point of form. 

Dunning, on the other ſide, infiſted, that Lord MANSFIELD 
had given the defendant leave, generally, to move for a nonſuit, 
without ſaving any particular point; and therefore, every objec- 
tion was now as open to both parties as they would have been at 
the trial. That, at that time, all concerned thought the only act 
on the ſubject was the ſtatute of 19 Geo. 2. That, as to the argu- 
ment that this could not be pleaded puis darrein continuance, that 
depended on the fact, whether the matter aroſe previous to, or 
ſince the laſt continuance. But, that his ground was, that, in 


(a) Ni. 3. Cie. 3. B. R. 3. Far. 134. 0) $47: 
2 N all 
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all events, it ought to have been pleaded) ; if before the laſt conti- 
nuance, in bar; if after it, then puis darrein continuance, He 
appealed to the court, and the bar, whether it was not a general 
rule, that a fact, which if it had happened before the commence- 
ment of the action might have been given in evidence, muſt be 
pleaded if it ariſe after the action is brought, and ſaid it was 
every day's practice, in actions of aſumpſit, to plead a releaſe, 


when obtained after the commencement of tif. ſuit, although it 


is to be given in evidence, when prior. That the reaſon was 
plain, becauſe, by the general iſſue, a defendant aſſerts, that, at 
the time of commencing the ſuit, ſome reaſon exiſted which ſhould 
have prevented the plaintiff from bringing the action. That, if 
the defendant ſhould now prevail, the plaintiff would be charged 
with coſts, for a reaſon which had no exiſtence when he brought 
his action. That, by pleading the certificate, the defendant 
would have given the plaintiff an opportunity of taking the opi- 
nion of the court, on the point diſpoſed of on the former rr 
ment, without the expence of a trial. 

The court ſeemed all to agree, that matter happening after the 
beginning of the ſuit, but before plea pleaded, might be given 
in evidence; but WIL LES, Fuſtice, expreſſed with great earneſt- 
neſs his doubts, whether the time of plea pleaded ought not to 
be reckoned from the time when the plea was actually delivered, 
the date om the record being a mere fiction. Lord MaNsPIEI D 
obſerved, that ſuppoſing the rule to be as WII IES, Juſtice, con- 
ceived it, both parties had been guilty of a flip ; the plaintiff in 
not objecting to the evidence at the trial; the defendant in not 
pleading; and can the court (he ſaid) decide that the plaintiff 
ſhall be relieved againſt the one, and the defendant i by 
the other? 

The caſe ſtood over. 


And now, his Lordihip, (after nating the facts and dates,) 


delivered the unanimous opinion of the court, to the following 
effect: 


Lord MansFIELD, — The "queſtion made at the trial was, 
whether the Judge of the court of Halifax could certify, after 
the cauſe was over. That was the point ſaved. If the court 
mould be of opinion that the certificate was a bar, a nonſuit 
was to be entered. The queſtion was fully argued laſt term, 
and we were all of opinion, that the certificate was a bar to the 
action. After that opinion was delivered, a motion was made 


to ſupport the verdict, and on grounds entirely new. Far it has 
3 | | been 
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been objected that the certificate ought not to have been read 
I. Becauſe it did not exiſt when the action was 
brought ; 2. Becauſe it did not exiſt at the time of plea pleaded. 
This was no part of the queſtion meant to be ſubmitted to the 
court, yet the plaintiff was fully apprized of the certificate be- 
fore the trial, and a copy of it was read by conſent. The only 


way in which we could let the plaintiff have the advantage of 


the preſent objection, would be to grant a new trial; but, in that 
caſe, the defendant muſt be let in to plead the certificate. This 
alone is deciſive. But, to go farther, If the objection had 
been made ab the trial, we think it could not have prevailed, 
Actio non goes, in every caſe, to the time of pleading, not to the 


commencement of the action [ 47]. In the preſent inſtance, 


the general iſſue is given by ftatute, and that leaves every defence 
open which the defendant might otherwiſe have by ſpecial 
pleading. The certificate is dated the 21ft of June, 1777, and 
the plea was actually delivered on the 1oth of that month, but 
the plaintiff made up the record, and entered the plea of Hilary, 
1778. We think he could not have been let in at the trial to 
contradict the record. Legal fictions, and relations, can never 
be contradicted, to prevent juſtice, and let in mere objections of 
form and regularity [+ 48]. If a writ is 2%e d the laſt day of a 
term, you cannot ſay it iſſued in the vacation, for the purpoſe of 
making it void, though you may ſhew when it really iſſued, if 
the juſtice of the caſe require it [13]. But, here, the plaintiff 


| himſelf made up the record. Shall he be admitted to aver againſt 


his own act, by which he has miſled the defendant ? By ſo doing 
he ſaid to the defendant, ** Inſtead of pleading this matter, you 


** may give it in evidence.” One caſe was mentioned at the bar, 


in which a certificate granted after iſſue joined, was admited in 


evidence; but it is ſaid that no objection was made. There is 
great.reaſon for conſidering the certificate, in caſes like this, as 
granted nunc pro tunc; but, without giving any opinion, now, 


cited Supra, p. 62 Note [+30]. Morris v. 
Pugh. B. R. M. 2. G. 3. 3 Burr. 1241-cited 
Supra, ibid, 


[13] Vide, to this purpoſe, Rex v. Mann, 
13G. 1. 2 Str. 749. FJebnſon v. 
Smith, B. R. E. 33 Geo. 2. 2. Burr. 950. 


Scacc. 


may be pleaded as a ſet-off, and bat al- 
though it do not appear that the cauſe of 
action on which the defendant's judgment 

was obtained, was prior to the commence- 
ment of the plaintiff*s action. 


[+ 47] Vide Reynolds v. Beerling, B. R. M. 
25 Geo. 3. where it was determined on a de- 
murrer, that a judgment obtained by the de- 
fendant, againſt the plaintiff, after the decla- 
ration was delivered, and before plea pleaded, 


[+ 49] Vide, Moftyz v. Fabrigas, B. R. M. 15 Geo, 3. Cowp. 161. 277. 
ON 


j 
! 


Ho 
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on that point, as the objection was not made at the trial, as it 1779. 
would not have availed if it had been made, and as the defend- 2 
| ULLIVAN 


ant, if it were to prevail now, muſt be let in to plead ; we are all ag 
of opinion that the rule for a nonſuit ought to ſtand, ' | Moxradur. 
| 5 The rule made abſolute. ; 
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If an attorney 
is ſtruck off 

the roll on his 
own applica- 
tion, and af- 


terwards call- 


ed to the bar, 
the court will 
not give him 
leave to be 
again put up- 


on the roll of 


attorneys. 


A variance 
between the 
name of the 
attorney in 
the avarrant 
and in the de- 
claration, may 
be amended 
by altering 
the name in 
the warrant to 
that in the de- 
claration, in 
a penal action, 
after error 
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ARGUED and DETERMINE D 


IN THE a 
Court of K IN G's BENCH, 
IM | 


Eaſter Term, 


In the Nineteenth Year of the Reign of GEORNOE III. 


= 


Ex parte Col x. 


C P E R moved, on the part of Cole, who had formerly 
been an attorney of this court, and had, at his own deſire, 
been ſtruck off the roll, and was then called to the bar, that he 
might be again put on the roll of attorneys. The court refuſed 
to comply with the application, there being no inſtance of a 
barriſter being admitted an attorney. They ſaid he ought firſt 
to have applied to his ſociety to be diſbarred [+ 49]. 
[+ 49] Vide Moody's Caſe, C. B. J. 16 | a commiſſioner of the land tax, and having 


Geo. 2. Barnes Quarto Ed. p. 42, where an | moved to be reſtored, on an affidavit, ſet- 
attorney, having, at his own inſtance, been | ting forth his reaſons, the motion was 


ſruck' off the roll, and having been put | granted, he conſenting to take no advantage 
into the commiſſion of the peace, and made | of any action pending, if there ſhould be any. 


RicHarDs gui tam, &c.) againſt BRown. 


\HE plaintiff having ſued the defendant in an action for 
F uſury, and having obtained a verdict, and judgment, in this 
court, the defendant brought a writ of error, in the Houſe of 
Lords, and aſſigned for error, that the attorney who had ap- 
peared on record for the plaintiff had no warrant from him. 
In the laſt term, pending the writ of error, the plaintiff ob- 
tained a rule to ſhew cauſe, why the judgment roll ſhould not 
be amended, by ſtriking out the name of Robert Mayes,” in 
the plaintiit's warrant, and inſerting that of John Stapleford.” 


brought and the variarce aſſigned for error. 


4 Davenport 


n 
* 


uh 


"LF 
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* Davenport now ſhewed cauſe, and contended, that there is no 


inſtance of ſuch an amendment being made after error brought, 
eſpecially in a penal action, unleſs where the plaintiff in error 
has been guilty of laches (a). Even the omiſſion of the Chriſtian 
name of the attorney, in the warrant, has been held to be bad, 
and to make it no warrant (5). A warrant of attorney muſt be 
entered, which cannot be done after error brought ; as was de- 
cided in a caſe in Dyer, T. 6 Eliz. (c). To alter both the 
Chriſtian name and firname of the attorney in this caſe would be 
making a new warrant, | 

The Solicitor General, for the rule, contended, that the diſ- 


tinction where there has been /aches on the part of the plaintiff 


in error, has no foundation in reaſon, and that the caſes cited 


by Davenport were decided on grounds which go to the 4% 
_ cretion, not the power of the court. In a caſe in Moore (4), an 


amendment was allowed in the name of the attorney, / after 
error brought; and, in the caſe of Henriques v. the Dutch Weſt 
India Company (e), it was determined that a warrant of attorney 
may be entered at any time, pendente lite. As to this being a 
penal action, ſince the miſtake was merely in form the blunder 
of a clerk—he did not conceive that could make any difference. 
In Sedgwick v. Richardſon (F), it was held, that penal actions 
are within the ſtatute of 32 Hen. 8. c. 30. and that a diſcon- 
tinuance in ſuch an action is, by force of that ſtatute, cured 
after verdict; and, in Philips v. Smith (g), which was a penal 
action, a miſtake, in the addition of the defendant, in the 
warrant of attorney, was amended after error brought. Jon 
Stapleford is the name in the memorandum of the declaration, ac- 
cording to which the amendment may be made [1]. 


The rule made abſolute. 
(i) In the cafe in Moore, the attorney was rant of attorney is antecedent to the decla- 


called, in the warrant, John Keeling, and, | ration. The preſent caſe was juſt the re- 
in the declaration, William Keeling, and the | verſe; and, if there is any weight in har 


amendment made was to alter William to | reaſon, it rather made againſt the amend- 


John. The court allowed the amendment, | ment in this cafe. In Short v. Coffin, Exr. 


on che ground, that, by intendment, the war- B. R. E. 11 G. 3. (5), the court amended a 


| Judg- 
{a) Dyer 180. pl. 48. 

(5) 1 Roll. Abr. 289. (H). SG . 
(e) Dyer 230. 6. pl. 58. . (J) C. B. T. 5. F. & M. 3 Lev. 374. 
% Hu v. Rigs, Mocre 711. (g) B. R. M. 5 G. 1. 1 Stra. 136. 


1 i | (5) 5. Burr, 2730. 


| () B. R. T. 2 Geo. 2. 2 Stran. $03. 
2 Ld. Raym. 1532. 


The 


R1CcHaRQs 
againſt 


Brown. 
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Saturday 
24th April. 


A rate can- - 
not be made, 


to repay mo- 
ney borrowed 
to repair and 
_ rebuild a 
workhouſe. 


11121 


tained the preſent rule. The title of the rate was as follows: 


and Mingay, on the other fide. 


CASES IN EAST ER TERM 


judgment by changing it from, « de "ny | awarded ex afſenſu ſuo, and Pengelly, Chier 

propriis,” to ©* de bonis teftatoris fi &c.” after | Baron, having ſome doubts whether the eat 
error brought, and an argument in the Ex- | was within 16 & 17 Car. 2. c. 8. C 1. le 
chequer Chamber, In Tully v. Sparks (i), | court of B. R. was moved, and amended the 5 
on a writ of error in the Exchequer Cham- | judgment in the original record, and, the 5 
ber, it was aſſigned for error, on a judgment, tranſcript being afterwards amended, the 
on a demurrer to the plea, that the damages court of Exchequer Chamber affirmed the 
occaſiene detentionis dibiti were not ſaid to be judgment. Vide Infra, Rex v. Lyme Regis, 
(i) 2. Str. 867. peg. 2. Ld. * 1570, ty „ ä 


1571. 


The Kino againſt WavELL and others. 


Þ 


HIS was a rule to ſhew cauſe, why a rate, for the relief 
of the poor of the pariſh of Efingham, in the county of Sur- 
ry, and an order of ſeſſions confirming the rate, ſhould not be 


quaſhed, on the ground, that the parties applying for the rule 
were over-rated, and over-charged. The court of quarter ſeſſions 


had refuſed to ſtate a ſpecial caſe, but the counſel for the appel- 
lants being of opinion that the rate would appear to be bad from 
the title, they removed it, by certiorari, into this court, and ob- 


« Surry, to wit. An aſſeſſment on all and every the occupiers 
* of lands and houſes, in the pariſh of Efingham, for the neceſ- 
« ſary relief of the poor, and towards payment of money borrowed 
&« for repairing and rebuilding the workhouſe.” 

The objection being ſtated to be, that, upon this title, the 
rate appeared to be made for a purpoſe not within the ſtatute of 
43 El. c. 2. viz. towards payment of money borrowed, &c. 
WirLEs, Juſtice, obſerved, that the ground, in the rule, was 
only, that the parties were over-rated, and over-charged, and 
ſeemed to doubt whether, upon a rule ſo worded, the court could 
go into the juriſdiction, or right to rate; but the Solicitor General 
anſwering, that they were over-rated, and over-charged, to the 
amount of that part of the ſum aſſeſſed which was to be appli- 
ed to the repayment of the money borrowed, the counſel in ſup- 
port. of the rate proceeded to ſhew cauſe againſt the rule, 


Dunning, Lade, and Rous, for the rate, —The Solicitor General, 


In ſupport of the rate, it was contended, that it was unneceſ- 
ſary to have ſaid more in the title, than A rate for the relief of 
* be Poor. and that the acts and orders of magiſtrates, (except 

convictions,) 
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convictions,) are entitled to every intendment from the court, 
that can ſupport them, and, therefore, the court would intend the 
whole money to have been aſſeſſed for the firſt purpoſe expreſſed 
in the title, if it ſhould be thought that the other was not with- 
in the ſtatute, and would reject the additional words, as ſurpluſ- 
age, If the preſent objection was founded in law, the proper 
method of getting at it would have — an appeal from the 
allowance of the overſeers accounts. However, this purpoſe, 
of building or repairing a workhouſe, was manifeſtly within the 
ſpirit of the ſtatute of Eligabetb, ſince it would be in vain to 
rovide for the ſuſtenance of the poor, without being able to 
furniſh them with a lodging. It did not appear, on the face of 
the rate, but that the money might have been borrowed within 
the year, and, therefore, it was incumbent on the perſons com- 
plaining to ſhew, that a rate cannot be made for the re-payment 
of money borrowed for building a workhouſe within the year. 
There is a clauſe in the act (g), authorizing the pariſh-officers 
to build houſes on the waſte for lodging the poor, and directing 
the money for that purpoſe to be levied in the ſame manner as 
what is before (5) directed to be raiſed for the relief of the poor ; 
and ſuch power in the pariſh-officers is clearly recognized, and 
confirmed, by ſubſequent ſtatutes (i). 
On the other ſide it was ſaid to be a general rule, without 
exception, that pariſh-officers cannot borrow money for any 
purpoſe whatever. The inconvenience of veſting ſuch an au- 


thority in them was manifeſt; for new inhabitants might be 


called upon to pay money borrowed before they become pa- 
riſhioners, and for purpoſes from which they could derive no 
benefit ; in order, for inſtance, to repay money employed in 
building a workouſe, which may be fallen to ruin at the time 
of making the rate. It was determined in Tawney's Caſe (E). 
that there is no power to re-imburſe an overſeer for money he 
may have advanced on account of the pariſh ; that he can only 
do it himſelf by a rate made within his year for the relief of the 
poor. It was impoſſible that the court ſhould intend that the 
rate was not made for the very purpoſes expreſſed on the face of 
it, by the perſons who made it. The court could not ſuppoſe, 
that no part of this rate was for the money borrowed, or conſider 


it) $5. - | 2 Salk. 531, 6 Med, 97. S. P. Rex v. 
00 91. | Church-wardens of Rotherhithe, M. 11 G. 1. 
() 9 Ceo. 1. c. 7. 84. 8 Mod. 339. | 


(#) H. 2. Aus. 2, Ld, Raym, 1009, 
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1779. that part of the title as ſurpluſage. In the caſe of Rex v. Reo. 
—_— bow (7), the rate was both for the houſe and the tolls, and the 
againf counſel, in ſupport of the rate, contended, that, as the houſe w;; 
9 clearly rateable, the court, if they ſhould be of opinion that the 
tolls were not, would intend that the whole was aſſeſſed for the 
houſe, rather than quaſh the rate; but the court would not liſten 
to this argument [2]. The preſent objection would not have 
been competent, on an appeal from the allowance of the overſcer; 
accounts, for in ſuch caſe, nothing can be objected, but that the 
money has not been applied to the purpoſes for which the rate 

was made. 

Lord MANSFIELD abſent. 


WIILEsß Fuſtice. - Can we reject as ſurpluſage what is a ma. 
terial part of the title of the rate? If we cannot, is a rate, to 
repay money borrowed, good ? Tawney's Caſe is in point to this, 
that a rate cannot be made for the expreſs purpoſe of re- imburſ. 
ing an overſeer for money advanced by him, even within his year, 
As to an appeal againſt the overſeers' accounts, is a pariſhioner 
to be obliged to pay money, and to be turned round, in tha 
manner, to get it back, if levied without authority ? The rate 
cannot be ſupported. 

ASHHURST, Juſtice, of the ſame opinion. 

BvuLLER, Fuftice,—This rate imports to be made for two pur- 
poles, and we are deſired to conſider it as only made for one. 
I conceive that a rate cannot be made for money borrowed, even 
though within the year. Tawney's Caſe goes that length; for it 
is not confined to the mandamus. If it were otherwiſe, the in- 
covenience might be very great. 
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The rule made abſolute. 


' T2] By the report of the caſe in Bort, (7oc. court obſerved, that it was not ſet forth n 
cit. p. 386.) Lord Mansfield is made to ſay, | the caſe, that Rebow was rated for the houſy 
% They have net rated the hauſe, tbey have | but only for the tolls. There is probably, 
1e rated the tolls,” and it is expreſsly ſtated | therefore, ſome inaccuracy in the account 
in a manuſcript note which J have, that the here given of the argument in that caſe. 


(!) M. 13 G. 3. Bett Append. 384. 
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Cocks EDGE againſt FaNS HAW. 
Tueſday, 


3 27th April. 
F time immemorial, there hath been paid, to the cor- On a demur- 


poration of London, for their uſe, a toll or duty, of one genes, every 


n on the quarter of corn, by all perſons, not being free 1 
of the city, importing corn into London, or the liberties there- fer 8 
« of, coaſtwiſe, eaſtward of London bridge, except from the _ N 
% Cingue- ports, or the county of Kent. Freemen are exempt from the evi- 
: 4 | | : : dence de- 

from this toll ; and ſuch freemen as are corn- factors claim a right murred to, is 
: to be conſi- 
to have the duty collected on all corn conſigned to them in Lon- e eee, 


don, to be ſold on account of their correſpondents, although ſuch i. —A 


5 correſpondents be not freemen, returned to them. The corpo- — 
5 ration inſiſt, that hey are entitled to retain the duty paid for ſuch tone duty 
Ps on corn im- 


corn the property of ſtrangers, though conſigned to freemen- ported, it is 
factors. To try this queſtion, the preſent plaintiff, being a « good cul 


freeman; factor, brought an action for money had and received to m—_ free of 
the corpora- 


his uſe againſt the defendant, who was the city officer who had tion ſhall re- 
collected the duty on a quantity of corn conſigned to the plaintiff, — — 
but which was the property of a non- freeman. The cauſe was part of the 

tied, at Guildball, before Lord MANnsFIELD, at the Sittings after ariſe — 
Trinity Term, 16 Geo. 3. when a verdict was found for the N — 

3 , | . ed to them 
plaintiff. In Michaelmas term following, the defendant obtain- as factors. 
ed a rule for a new trial, and, on the day for ſhewing cauſe, 

Lord MANsFIELD reported the evidence, in effect, as follows: 1114 

The counſel for the plaintiff called, 

Benjamin Green, who ſaid he had been an officer of the cuſtoms 
46 years.: He had particularly known the toll of the farthings, 
from the year 1729, to the year 1751. During that time, they 
were always returned, when the corn belonged, or was conſigned 
to, freemen. He remembered they were always returned to Sir 
Jobn Thomſon, and to Alderman Neljon, 

Jojeph Fiſher, aged 75, ſaid he had been in the corn a for 
50 years. The farthings had always been returned to him as a 
factor. He had been clerk to Sir John Thomſon, and always 
underſtood the exemption to extend to freemen as factors. On 
his croſs examination, he ſaid they al ways charged the farthings 


to Weir correſpondents. 
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*Willam Anderſon's evidence was to the ſame purpoſe, He ſaid, 
he had been a clerk to Alderman Nelſon, who never dealt on his 
own account, but ſolely as a factor. That Nefſon's dealings were 
to a great amount, for that he ſometimes ſold 5000 quarters in 2 
day, and he always had the farthings returned. 

William Read, clerk to the defendant, ſaid, at firſt, that the 
farthings were never allowed to factors, and that he would not 
have allowed them if the perſons claiming had declared that 
the corn was conſigned on commiſſion. But, on being preſſed, 

'he acknowledged that he never knew the queſtion aſked, whe. 
ther the perſon claiming the farthings was, or was not, a factor. 
He knew Nelſon to be a factor, and had returned the farthing, 
to him, to the amount of 100 J. in a year. When the demand 
of a return of the farthings was made, the freeman making the 
—_— uſed to write thus (in what is called a certificate), * for 

* your humble ſervant,” or, ** on account of your humble ſervant.” 
He knew that nineteen out of twenty parts of the corn ſold in 
London, was fold by commiſſion, and he knew of no inſtance 


where freemen had paid the duty. He had known the duty 


amount to 1100 J. in a year, but it was now reduced to 200 J. 

Richard Reed ſaid he was clerk to Meſſrs. Wear and 7 aylor, 
corn- factor. They had always paid the duty, before they took 
up their freedom, and never ſince. On proof of their being free- 
men, the farthings had always been returned, without further 
enquiry.— On bis croſs examination, he ſaid, they always charged 
the farthings to their correſpondents, in this manner; , for the 
© farthing, and not paid. for the farthing.” 

There was no evidence produced on the part of the defendant, 

His Lordſhip ſaid, he had told the jury, that the whole depend- 
ed on the uſage : That the factors. charging their correſpondents 


the farthings did not amount to a deciſive acknowledgment, 


that the city was entitled to them. It might raiſe a queſtion 
between them and their employers. The practice of ſelling by 


commiſſion, may have been as ancient as this duty ; and, if in 


the original grant of the duty there was an exemption as to all 
corn conſigned to freemen, ſuch exemption would be good. 

Wallace, Bolton, and Buller, ſhewed cauſe againſt the new 
trial. —They contended that the evidence was irreſiſtible. The 
reaſon of the exemption, at firſt, might have been to encourage 
freemen to become importers of corn, or to induce men to put- 
chaſe the freedom of the city. It was not true, as had been 


urged, at the trial, that ſuch an exemption was as broad as the 


grant, 


WE 


1 
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grant; for non-freemen mi ght import corn, either on their own ac- 
count, or as factors; and they, in either caſe, muſt pay the duty. 
Glynn, Serjeant, Dunning and Davenport, in ſupport of the 
rule for a new trial, obſerved, that, if the plaintiff's claim were 
to ſucceed, the duty, which, according to Read's evidence, had al- 
ready ſunk from 1100/. a year to 200 J. would very ſoon be re- 
guced to nothing. Some of the certificates read at the trial 
ſtated, in explicit words, that the freeman had the property of 
the corn in him, for the expreſſion made uſe of was, ** being 
« nine; or, being my property.” It was clear the collector 
had underſtood them all in that ſenſe. The exemption claimed 


would amount to a breach of the oath taken by all freemen of 
London, viz. © Ye ſhall colour no foreign goods under, or in, 


« your name, whereby the king, or this city, might, or may, 
« loſe their cuſtoms, or advantages. By © foreign goods” in 
the oath, were meant the goods of non-freemen, and the attem pt 
of the plaintiff was to colour ſuch goods, whereby the city would 
loſe its cuſtoms. At all events, the plaintiff could not maintain 
this action, for the money paid for the farthings by the captain 
of the veſſel in which the corn had been imported, if to be re- 
turned at all, muſt belong to the confignor, and was had and re- 
ceived to his uſe, not to the uſe of the conſignee. | 

Lord MAaNnsFIELD,— This is a matter of value, and the queſ- 
tion is of importance; therefore the court will take time to 
conſider of it. Independent of the oath, there is no doubt but 


that colouring goods would be a fraud. But the argument 


founded upon the oath, turns in a circle. If the cuftom extends 
to factors, as well as to owners, then a perſon cannot be ſaid to 
colour goods, unleſs he covers with his own name corn, which 
he is neither owner of, nor employed to ſell as a factor. The 
words, “ foreign goods,” in the oath, certainly mean the goods 
of non-freemen. If a new trial is granted, it can only be, either 
on the ground of apparent fraud, or becauſe ſuch an exemption 
as is claimed by the plaintiff cannot be ſupported by any uſage. 
To ſay this, would be to decide the cauſe completely againſt 
the plaintiff; whereas, if we ſhould not grant a new trial, the 
city of Londen will not be concluded by the preſent verdict. 
They will only have the diſadvantage of a recent verdict againſt 


them, in caſe they ſhould try the queſtion again, in another action. 


ASTON, Juſtice,.— By the ſtatute of 1 Hen. 8. c. 5. (m), it is 


(m) $0. 
I 1 e jects 


enacted, ** That no citizen of London, or other the king's ſub- 
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ey Ls; in1abiting within the Crnque-ports, or any other being 
&« free of priſage or butlarage of wines, by grant, cuſtom, ot 
e otherwiſe, cuſtom no wines of any perſon, or perſons, not he. 
5 ing free of any priſage, or butlarage.” By a charter of 1 Ed. 3 
the King had granted to the city of London, N de vinis ci. 
vium nulla priſa fiat, ſed perpetuè mae efſent guieti. The obje 
of the ſtatute of Hen. 8. clearly was to prevent the abuſe of that 
privilege. Now the words in the oath taken by freemen have 
nearly the ſame import as to all goods, as thoſe of the ſtatute 
have as to wines; and when we compare the words of the char. 
ter, and of the ſtatute together, it ſeems that none but freemen 
for their own wines, are exempted from priſage. In the caſe of 
The King & Waller v. Hanger, reported in Bulſtrode (n), the 
queſtion was, whether the defendant, as executrix of a citizen 
of London, was exempted from priſage of wine which had be. 
longed to the teſtator, and was ſhipped in his life-time, but not 
unloaded till after his death. There was no deciſion, the court 
being equally divided; but it is laid down by Dodderidge, Juſ- 
tice, (although he was of opinion with the defendant, ) that, to 
be entitled to the exemption, the party muſt have the 49bole pro- 
perty (o). In the preſent caſe, therefore, if it ſtood clear of 
uninterrupted uſage, I ſhould think there would be a great deal 
in the objection. It is obſervable, that there are none of the 
notes, or certificates, which expreſsly, and confeſſedly, ſtate the 
goods to have come to the parties as factors. The parole evi- 
dence is, that the exemption does extend to freemen- factors. The 
point to be determined is, to what extent the conſtant uſage has 
been carried. If there ſhould be a new trial on that ground, 
the opinion of the court in granting it will not occaſion any 


bias in the ſecond jury. 


Lord MANsF1ELD, on the day following, declared the opi- 
nion of the court as follows : . 

I left this queſtion to the jury, on the foundation, that, ori- 
ginally, the exemption Might have been as to all corn conſigned 
to ſreemen, either on their own account, or as factors. As there 
were no traces on the ſubject, in writing, the queſtion for them 
to try was, Whether the uſage had been ſuch, as to warrant both 
the claims. The evidence of uſage was extremely ſtrong. * It 
appeared, that, for fifty years, the privilege had been conſidered 
as extending, bona fide, to both caſes; and we cannot ſuppole, 


(z) B. R. H. 12 Jac. 1, ; Bulf. I, (%) Loc, cit, p. 17. 
that, 
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that, during that time, one half of the city were fools, and the 


other knaves. Witneſſes ſwore that they always underſtood the 
exemption to extend to both cafes. Several things which have 
been urged, do not weigh with me againſt the uſage ; for in- 
ance, the argument drawn from the exemption relative to priſ- 
age, for the words creating that exemption, expreſsly confine it 
to the wines of citizens. —** De vinis civium.” The oath proves 
nothing, becauſe it ſtil] leaves the queſtion to be, whether this 
is colouring foreign goods, or not. The gradual diminution of 
the income from this duty is. equally inconcluſive. There has, 
of late, been a ſcarcity of corn in England, and a great deal has 
been imported from abroad, which is a thing formerly not 
known. Yeſterday, after the argument, I revolved the queſtion 
in my mind, on the nature of the claim, and the preſumption 
upon which it muſt be ſupported ; vis. that the exemption might 
have commenced with the grant; and it ſeemed to me next to 
impoſſible, from the nature of the thing. It is an exemption in 
favour of citizens, from a duty granted to the city of London. 


Such an exemption muſt relate to ſomething which a citizen 
muſt otherwiſe have paid. But that is not the caſe, for the citi- 
zen- factor would not have paid any thing. If the citizen- factor 
were to take the benefit to himſelf, then the exemption would 
in truth operate as a grant, for the owner would have the duty 
to pay, and the factor would receive it, inſtead of the corpora- 
tion, Either the freeman muſt allow the farthings to his em- 
ployers, and then this would be an exemption in favour of own- 
ers not freemen, and inconſiſtent with the grant to the city, or 
elſe he is entitled to receive it for his own benefit, and then it 


is a grant to him. Therefore it ſtrikes me as a thing which 


cannot be ſupported by way of exemption. This however is not 
an objection in point of law. It is matter to be left to a jury; 
for, if they find the exemption to have conſtantly exiſted in 
point of fact, it muſt operate as evidence of a grant. But this 
diſtinction not having been particularly pointed out to the jury, 
on the laſt trial, it is proper that the cauſe ſhould be re- conſi- 


dered. Therefore we are all of opinion that there ſhould be a 


new trial. 


The new trial came on, at the Sittings after Michaelmas term, 
!7 Geo. 3. when a verdict was again found for the plaintiff; and, 
in Hilary term, 17 Geo. 3. a rule was obtained, to ſhew cauſe 
why the laſt verd ict ous not 00 ſet aloe, and a third trial 

2 a granted, 
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granted, which came on to be argued, on the 6th of February, 
1777. 

Lord MANSFIELD ſtated the evidence on the ſecond trial a 
follows: 

Benjamin Green ſaid, that the duty was aways repaid to free. 
men, and no queſtions were aſked, whether the corn was their 
own, or only conſigned to them as factors. He had known 
Wormley, who was receiver of the duty for a leſſer of the corpo- 
ration, from the year 1700, and be had told him that the prac. 
tice was always to return the farthings. Alderman Thomſon, 
and Sir Criſpe Gaſcoyne, were known to be factors, and they had 

J. returned. The method was, that the factor came and ſaid, 
« Tam a corn factor, there is the copy of my freedom, you will 
« accept my bills, and return the farthings.” The underſtand- 
ing of the officer was, that the factors, as ſuch, were entitled to 
the return. He never knew of any ſuſpicion of fraud, or abuſe. 

Foſeph Fiſher had known the trade 60 years, and, in addition 
to his evidence on the former occaſion, ſaid, that he had heard 
many old people talk of the privilege belonging to free-fa#ors. 
William Anderſon, and Richard Reed, gave the ſame teſtimony 
as on the former trial. | 

All the plaintiff's witneſſes ſaid, that many factors had taken 
up their freedom for the ſake of this privilege, and had paid the 


city 30 J. for it. 


On the part of the 88 95 fremman' s oath was read. 

William Read, who was now produced on the part of the de- 
fendant, ſaid, that, ſince the matter had become a ſubject of diſ- 
pute, they had underſtood the claim of exemption to relate only 
to corn which was the property of the freeman himſelf. How- 
ever, nineteen out of twenty of the dealers in corn were factors, 
and ſo underſtood to be. There had been no diſpute till the 
preſent. He had conceived the re-payment of the farthings to 
factors, as ſuch, to be wrong, and had mentioned his ſentiments 
to the defendant, and he to the corporation, which was the oc- 
caſion of the preſent litigation, 

One Gimbert ſaid, he had been a factor 20 years, and a free- 
man part of the time. That he had been told that, if he were 2 
freeman, he would be entitled to have the farthings returned, 
and yet to charge his employer for them. If he had not thought 
ſo, he would not have paid what he did, v2. 30 J. 10 5. for his 
freedom. Wear (p) had told him, that he thought they were 


| (2) Mentioned ſupra, p. 120. 
3 | | all 
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all forſworn ; but, two or three years afterwards, Wear became 
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a freeman, and then he looked upon the exemption as his right. 3 


The witneſs could not ſay he was ſatisfied, and, after ſome time, 
he uſed to write in his certificates, Receive ſuch and ſuch 
« corn, from ſuch a ſhip,” without ſaying mine,” or my 
% corn.” He mentioned the truth to the corporation, but 
they made no difference, whether the certificates were in one 
form, or another, 

Many notes, or certificates, were produced, in which the 
words concerning the corn, were, is mine, belongs to me,” 
% my account,” ** for your humble ſervant,” and there were 
none which ſpecified that the corn was conſigned. 

After having reported the evidence, his Lordſhip ſaid; 

For the plaintiff, it was.contended, that the uſage was evidence 

of an original grant from the crown, or parliament. That, in 
the original grant to the corporation, there might have been a 
proviſo, that, whenever corn ſubject to the duty ſhould be con- 
ſigned to free - factors, they ſhould be entitled to receive the far- 
things to their own uſe. That, if there was any doubt whether 
that could be the origin of the exemption, it might have ariſen 
from a ſubſequent grant by the city to the free factors, or an 
agreement between the-city and them. I told the jury, that the 
ground on which we had granted a new trial was, an intrinſic 
objection to the -exemption.; that the practice might have com- 
menced in fraud, and yet have been carried on fairly afterwards ; 
that it muſt have been an exemption, as to factors, in the origi- 
nal grant to the city, or an original grant to the factors; that 
there could be no exemption, unleſs in favour of perſons other- 
wiſe liable, but, here, the factor would not have been liable, but 
the owner, and be was not exempted. As to it's being a grant, I 
told them, I had never heard, or read, of ſuch an inſtance, as a 


| grant to factors; but that this was matter of evidence; I 


did not know of any law agaiaſt ſuch a grant; and, upon 
the whole, I left it to them to conſider, whether they 
thought the uſage coeval with the right of the city to the 
duty. Mr. Wallace ſuggeſted to me that I had omitted the 
other ground, that the exemption might have originated in 
a ſubſequent grant from the city, or an agreement with them, 
but, thinking this origin leſs probable than the other, I ſaid no 
more to the jury. 
Wallace, Bolton, and Dates, again ſhewed eauſe, — Dunning, 
and Davenport, on the other ſide. 
* | For 
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For the plaintiff it was urged, that no uſage was ever ſo clear. 
ly eſtabliſhed. There was no deception, or fraud, on the part of | 


the factors, nor ignorance on the part of the city. The only 
ground left for the defendant was, the ſuppoſed impoſhbility that 
this uſage could have a legal origin. But, it might be conſider. 
ed as beneficial to the city, being an encouragement to the im. 
portation of corn, and there was nothing to hinder the crown 
from granting part of a duty to a corporation, and the reſt to 
particular members of that corporation; nor was it impoſſible 
that the city, ſubſequent to the grant of the duty, might have 
agreed with the freemen; factors, that they ſhould have the duty 
on corn conſigned to them. The temptation, which this would 
hold out to purchaſe the freedom of the city, was a reafonable 
inducement to ſuch an agreement. In the caſe of The Mayor 
& Commonalty of Linn Regis v. Taylor, it was held to be a good 
cuſtom, that freemen, being proprietors of ſhips, though not 
ſeparately incorporated, might dig gravel in a manor which had 
been granted to the corporation (); and, in a fimilar caſe, a few 
years ago, it was ruled at N/ Prius, that the reſident freemen of 
Newcaſtle might claim an excluſive right in the town moor, 
againſt the members of the corporation at large. The objection, 
in the preſent caſe, aroſe, from confounding preſcriptions and 
cuſtoms, the former of which muſt have a legal origin; but 
cuſtoms need not; Gateward 's Caſe (r), Viner Title Cuſtom, 
Archer v. Bothenham (s), Day v. Savage (t), Potter v. North (u). 
All cuſtoms vary from the common law, and the very idea of 
a cuſtom is that its origin cannot be traced. As to the ſuppo- 
ſition of fraud, the onus of proving lay upon the defendant, but 
there was as much reaſon to preſume fraud againſt the duty, as 
againſt the exemption, | 
For the defendant, it was inſiſted, that the practice of the 
factors was nothing elſe but colouring the goods of non-freemen. 
All the notes held the corn out as the property of the factor. 
If the city did formerly know of the abuſe, without correcting 
it, that was no reaſon why it ſhould not now be corrected. While 
the frauds of the factors were kept within bounds, they were 
not inquired into, but as they had increaſed ſo much to the de- 


(9) C. B. H. 35 Cam 2. 3 Lev. 160. | | 
There muſt be ſome miſtake in the report | (r) C. B. H. 4 Fac. 1. 6 Co. 59. 6. 
of this caſe, for, though it ſtates the whole (s) C. B. H. 6 Ann. 11 Med. 148. 161. 
court to have held the cuſtom good, it (t) Hob. 86. 

concludes that judgment was given for the (2) 1 Year. 383. 386. 
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triment of the city, it had become neceſſary to check them. No 
queſtions were aſked of the factors, becauſe the notes were con- 
trived to anſwer the queſtions which might have been aſked. The 
idea of an exemption, which was the only ground on the firſt 
trial, was abandoned on the ſecond, as not capable of being main=- 
tained ; but the ſuppoſition of the privilege claimed being part 
of the original grant was equally untenable, becauſe the impor- 
tation of corn into the city muſt have been of a much earlier 
date than the exiſtence of factors. It was the intereſt of the 
corporation, that freemen ſhould have an exemption for them- 
ſelves becauſe this rendered it a defireable thing to purchaſe the 
freedom of the city, but it was not their intereſt, that the free- 
factors ſhould be entitled to receive a duty on corn from other 
freemen, which would be, in ſubſtance, the caſe, if the plaintiff 
prevailed ; becauſe the owner would charge the farthing duty, 
which he muſt pay to his factor, in the price of the corn ſold to 
other freemen, for their conſumption, It was ſaid, that, though 
factors might not be able to take by a direct grant, the city 
might, in truſt for them, but the objection was, that no poſſible 
reaſon could be imagined for ſuch a grant in their favour. 
Though a cuſtom need not have a legal origin, it muſt not be 
unreaſonable, which this was. The caſes cited were not ſimilar 
to the preſent. The Newcaſ/e caſe had been compromiſed, but 
there was nothing unreaſonable in a cuſtom for reſident freemen 
to have an excluſive privilege, in what Hey only could uſe. In 
that caſe, the reſident freemen did not claim a right of putting 
on the cattle of rangers, nor did the freemen ſhip-owners, in 
the caſe in Levinz, ſet up a right to take ballaſt, in order to ſell 
to other perſons. The corn-faQors are not admitted to their 
freedom under that deſcription, but belong to any Company 
in which they chooſe to be admitted, (the plaintiff belonged to 


the Stationers' company).—The main argument for the defend- 


ant, was, that all the proof which had been, or could be, 
produced, could not out-weigh the internal evidence againſt 
the claim: And it could not, it was ſaid, be fairly urged 
againſt the preſent application, that there had already been two 
concurrent verdicts; for they had been given on different 
grounds. 

Lord MANnsFiri Dp, — The queſtion, in this caſe, is, Whether 
the freemen of London have a right to be exempted from the 
duty on all corn, whether conſigned to them as factors, or their 
own property. If there is no diſtinction, the plaintiff is enti- 

tled 
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fled to recover, otherwiſe not. On the firſt trial, I thought the 
evidence of the uſage was very ſtrong, and, as far as the memo. 
ry of people living went, it was impoſſible to ſuppoſe there had 


been any fraud. The internal objection, (though it had been 


mentioned by the counſel on the firſt trial,) not having been par. 
ticularly pointed out, by me, to the attention of the jury, it was 
thought proper that the cauſe ſhould be re-confidered. On the 
ſecond trial, the uſage has been proved more ſtrongly than be- 
fore, and there was no evidence that the city had ever received, 
to their own uſe, the duty on corn conſigned to freemen as fac. 
tors. It appeared, on the firſt trial, that the duty had diminiſh. 
ed in its produce. There was no evidence of this on the laſt, 


The oath cannot avail the defendant, becauſe the claim, whether 


well or ill founded, is between the factor and his correſpondent, 
He does not colour the goods. He takes the money to himſelf, 


and does not make a deduction in his account with his employer, 


As to the notes, whether they were fraudulent or not, muſt de. 
pend on the fact, whether the claim was or was not known, 
Now it was as notorious that the corn did not belong to the fac. 
tors, as if the notes had expreſsly ſaid ſo. Till this diſpute, no 


queſtions were ever aſked. The farthings were always returned 


to Nelſon, who dealt ſo largely, and. never but as a factor. Per- 
ſons, who only dealt as factors, have paid 304. for their free- 


dom, in order to acquire this privilege. But the internal objec- 


tion is, that the uſage muſt have commenced in fraud ſome hun- 
dred years ago. This objection I cannot anſwer, and I left it to 
the jury in the ſtrongeſt terms ; but they have again found for the 
plaintiff. If I did wrong in leaving it to the jury, that would be 
a ground for a new trial, But I think I did right, and that this 
was not a ſubject for a ſpecial verdict, being merely a matter of 
evidence. If the jury thought there was evidence of a grant to 
the city, but that freemen ſhould be exempted, and ſhould receive 
a farthing a quarter on corn conſigned to them as factors, I ſee no 
objection to it, in point of law. If we were to grant a third 
trial, we might as well grant a fourth and fifth. There would 
be no end. The city will not be concluded by the verdict. 
As rox, Juſtice, — This is a point of an uncommon nature, 
but the uſage is very ſtrong. The expreſſions in the notes may 
be reconciled to the truth, The only queſtion now is, whether 
the matter was fit to be left to the jury. If at was not, the laſt 
new trial ought not to have been granted, The court ſhould 


have determined the cauſe. But 1 think the matter was proper 


3 for 
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cor the deciſion of a jury, and that the evidence was ſufficient i in 
this cauſe between a factor and the city-collector. | ; 

W1LLES, and ASHHURST, Juſtices, of the ſame opinion. 

The rule was accordingly diſcharged ; but, the city not being 
ſatisfied, they ſtill refuſed to return the farthings, and the plain- 
tiff was obliged to bring another action. This ſecond action 
coming on to be tried, at the Sittings after laſt Michaeclmas term, 
the evidence for the plaintiff was of the ſame ſort, and import, 
with what has been already ſtated, but more correct, explicit and 
circumſtantial. The defendant now demurred to the evidence; 
and, this day, the demurrer was argued, by Davenpert, for the 
defendant, and Mood, for the plaintiff. ; 

Davenport divided his argument into five points, or heads. 
1, He contended, that, from the nature of a demurrer to evi- 
dence, and upon the evidence put on the record, the court might, 
and ought to, diſbelieve that the uſage had been immemorial. , 
2, He then endeavoured to ſhew, that the claim, whether as 
founded on an. exception or proviſo in the original grant, or as a, 
truſt, or otherwiſe, could not have had a legal origin in reſpect | 
of the perſons of the claimants ; 4.10 reſpect of thoſe who re- 
ceive the duty; 4. In reſpect of thoſe who pay it; Nor, 5. in re- 
ſpect of the nature of the duty itſelf. — 1. As to the nature and 
effect of a demurrer to evidence, he fad he knew no difference 
between that, and a demurrer to pleadings, except that, in the 
caſe of the latter, you admit, at firſt, the truth of the facts plead- 
ed ; and, in the former, you firſt put the party on the proof of the 
facts. That, when the facts are proved, you deny, on a demur- 
rer to evidence, as you do on a demurrer to pleadings, that the in- 
ference contended for follows, from the facts alledged. But he 
inſiſted, that although a demurrer to evidence admits the truth of 
all the particular facts, it does not admit the concluſions in point 
of 7a, more than thoſe in point of /aw, which the party offer- 
ing the eviden ontends for ; ſo that, (as he conceived,) a de- 
murrer to evidence may ben aintained, even where there is ſome 
part of the evidence which\mi be left to a jury. This he 
ſaid, appears from the form of words uſed, which are, That 
* the evidence is not ſufpcient in law, to maintain the iſſue: 
Not, © That there is 20 evidence produced in ſupport of the 


© iſſue.” That, in this reſpect, the effect of ſuch a demurrer 


differs from a ſpecial verdict, and that it may be uſed, where the 


party demurring 18 unwilling to truſt the; jury with the inference 
in po! nt of fact. As authorities in ſupport of this doctrine, he 
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relied on what is ſaid in the Firſt Inflitute (v), in Baker's Caſe 


(w), In Reniger v. Fogoſſa (x), and on the precedents in Rafal} 


Entries, Title Evidence (y); and he contended, that according 
to the definition he had given, he was entitled to argue, that the 


particular facts ſworn to, did not eſtabliſh the general fact, of an 


immemorial and uninterrupted allowance of the farthings, to free. 


men- factors upon corn conſigned to them, and not their own 


property. He urged, on this head, the appearances of fraud, 
in the various and ambiguous phraſes and expreſſions which were 
uſed in the notes or certificates.—2. He ſaid the uſage, if in point 
of fact it had been immemorial, could never have had a commence. 


ment ſuch as to eſtabliſh a right in point of law, in reſpect of the 


perſons claiming. It was now agreed, that the foundation of 
the claim muſt be conſidered as a grant ; but freemen-faQors 


men exiſted, till after the time of Richard I. The was no evi- 


; f dence of their exiſtence at that period, nor was it poſſible; for 


the commerce of corn muſt itſelf have originated in later times. 
Corn: factors, even now, have no permanent character, and are not 
created by the city, by the crown, nor by any other legal autho- 
rity, being the mere temporary creatures of their employers, who 
may deſtroy their exiſtence when they pleaſe.— 3. As to the per- 
ſons receiving the duty, it was impoſſible, he ſaid, to believe 
that there ever could be a legal commencement of an uſage, by 
which the corporation of London were to become the truſtees, or 
agents and collectors, for ſuch a fluctuating and uncertain claſs 
of individuals. The city appoints, and pays, the collector, and 
the factors do not at all contribute to the charges of the collec- 
tion, — 4. As to the employers, who were to pay this duty, the 
ſame abſurdity aroſe when they were conſidered, becauſe it could 


not have been ſuppoſed that they would employ factors who 


were entitled, over and above the allowance paid them as ſuch, 
to levy a duty upon the goods conligned to them. 'There was 
no conſideration moving from the factors, to the owners, to en- 
title them to ſuch a duty. — 5. As to the nature of the duty, 
being a port-duty, and paid on account of the maintenance of 
the quays and harbour, he thought ht was equally inconſiſtent 
with the idea of a grant to the free- factors, for there is nothing 
done by them to ſupport, or benefit, the harbour. Upon the 
whole, he concluded, that the claim could never have had a le- 


(-) Co. Litil. 72. 4 
(w) B. R. T. 42 El. 5 Co. a. 


(x) M. 2 Edav. 6. Ploaud. 1. 
(5). ©, $07. $6: $349: 6. 
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gal commencement, but muſt have originated, either in fraud, 
or, at beſt, in miſtake, by confounding the corn belonging to 
' 


freemen who happened to act as factors, and that conſigned to 


them on account of other perſons. 


Wood, for the plaintiff, —1. Denied Davenport's definition of 
a demurrer to evidence, and inſiſted, that it admits all matters 


of fact which a jury might find, and only brings the deciſion, 


upon the inference in point of law from thoſe facts, before the 


court. If it were otherwiſe, he ſaid, a party might, in every caſe, 


take away the trial of the cauſe from the jury, and veſt it in the | 


court. The evidence of the uſage was not only ſuch as was to 


be left to a jury, as the court indeed had decided on the mo- 


tions in the former action, and which was, on the preſent occa- 
fon, ſufficient for the plaintiff, but was extremely ſtrong and 


ſatisfactory, To ſay, whether the allowance conſtantly made 


to factors, was obtained by fraud, was directly and excluſively 


the province of the jury ; but there was no pretext for ſuppoſe 


ing fraud. 2. He inſiſted, that the actual exiſtence of the uſage 
or cuſtom being admitted by the demurrer, it was certainly ſuch 
as might have a legal origin in various ways. If the crown, in 
the original grant of the duty to the city, had inſerted a proviſo 


to this effect, but we will and ordain, that the freemen of the 


« city of London ſhall receive to their own uſe, that part of the 
« duty which ſhall ariſe upon corn conſigned to them,” there 


was no doubt but that ſuch a proviſo would have been good, in 


law, to entitle them to ſuch part of the duty. The king might 
have granted it, as an encouragement to them to import corn for 
the ſupply of the city. It is not at all an unuſual thing for a 
particular part of a corporation to be entitled to rights or privi- 
leges to the excluſion of the reſt, and to preſcribe for them 
through the intervention of the whole body. This appears from 
the caſe of Mellor v. Spateman im Saunders (z), where a burgeſs 
of Derby preſcribed in a right of common, through the medium 


of the corporation; and from Brooke, Title Preſcription (a). The 


cuſtom might alſo have ariſen, by a ſubſequent agreement be- 
tween the city and the free factors. It was not neceſſary for 
the plaintiff to ſhew the exact origin; it being ſufficient for 
him, if there was any poſſible legal commencement of ſuch a 
privilege. | 
Lord Mans#1FLD,—The foundation, upon which the plain- 
tiff reſts his title, is this; that, by immemorial uſage, to which 


(x) B. R. M. 21 Car 2. 1 Saund, 339. 343. (a). gl. 28. 
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1779, there has been no interruption ſince the time of Richard I, free. 
Spe men- factors have a right to take, to their own uſe, that part of the 
gain} farthing duty which is paid for corn conſigned to them. The 
Tenxsnaw. defendant denies the fact, and ſays, there is no ſuch uſage, or 
cuſtom. I ſpeak to the fact now; the legal objection I will con. 
ſider by and by. But this is the fact upon which the parties are 
at iſſue; and this is to be tried by the jury. Nobody elſe can 
try it; becauſe it is a concluſion of fact from the evidence. Al. 
moſt all the objections that have been made, are ſuch as were 
very proper to be ſtated to a jury, to induce them to doubt of 
the fact of ſuch immemorial uſage; to induce them to conclude 
that 1 it began in fraud, or miſtake; that it could not begin in the 
way in which it is claimed; that ſuch an uſage could not pol. 
ſibly be immemorial: and, on the ſecond trial, all this was 
ſtrongly put to the jury. But, hat i is now brought before the 
court on. this demyrrer £5 Not a queſtion, whether the evidence 
was ſufficient” to ſatisfy t the j Jury. of the fact of the cuſtom, for, 
by t the demurrer, the defendant. admits every fact which the 
jury could have found upon the evidence. The only queſtion 
before the court, is; whether, ſuppoſing the fact to be as the 
plaintiff contends, and that, immemorially, without any ex- 
ception ſince the time of Richard I. the uſage has been for the 
freemen- factors to receive the farthings, ſuch uſage could, by 
any poſſibility, have a legal commencement. : The plaintif 
was not bound to find out what the actual commencement was, 
becauſe it has exiſted from time immemorial. The city itſelf 
has no w riting, or grant, to ſhew. They only ſay, the duty 
has been paid to them, as a right, time out of mind, by all, 
but freemen for their own corn. The plaintiff ſay 8, there i is an- 
other qualification : i 775 It has not been paid by freemen- factors 

for corn conſigned to them ; they have always enjoyed that 

8 privilege. If, by no pofli bi ãty, ſuch a privilege could have 
a legal commencement, then, to be ſure, the fact of its ex- 
iſtence docs not decide the queſtion; becauſe, in point of law, 
that does not eſtabliſh, the right; but the rule of law is, 
that, whetcyer there is an iW uſage, the court muſt 
preſume every thing g poſiible, which could give it a legal origin. 
Whether probable or not, is for a jury to decide. Now, why is 
3129 ] it not poſlible that, in the original grant, the crown may have 
ſaid, for the purpoſe of encouraging per ſons to take up their 

freedom, that no freeman era pay the duty to the city, 


either ſor his own corn, or for corn conſigned to him as 2 
factor? 
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factor? Would ſuch a grant be void? Certainly there may 


have been ſuch a grant. But, further, 1n caſes of this ſort, an 


act of parliament may be preſumed. Many, if not all, the uſages 


and cuſtoms of the city of London, are confirmed by act of par- 
liament. Or, the privilege may be founded on a bye-law, made 


before time of memory. Suppoſe, after the grant to the city, 


there had been a bye-law made, by which, for the purpoſe 
of encouraging factors to become free, and by that means, int ro- 
ducing the corn trade, the corporation gave them, when freemen, 
all the farthings ariſing on corn conſigned to them. Surely there 
is nothing impoſtible in this; and there is a colour for ſuppoſing 
hat to be the ground, from the evidence; becauſe it is in proof, 
chat the factors purchaſe the freedom on purpoſe to acquire the 
privilege. The only point now before the court was very fully 
conſidered, upon the ſecond motion for a new triai, and we 
were all of opinion, that, if ſupported by immemorial uſage, 
it was impoſſible for the court to ſay, that the privilege could 
not have a legal commencement. _ . 

WiLLES, Juſtice, J am of the fame opinion, for the reaſons 
which my Lord has given. As to one thing urged by Mr. Da- 
venport, viz. that there could be no corn- factors in the time of 
Richard I, though, perhaps, they did not then exiſt by that name, 
yet, as London Was a flouriſhing city long before that period, it 
muſt have been ſupplied with corn, in great quantities ; and it 
would be abſurd to ſuppoſe that the growers themſelves brought 
their own corn from all parts of the kingdom to the London 
market. When they did not come themſelves they muſt have 
employed factors, agents, or conſignees, to ſell it for them. 


Asunuksr, FJu/tice,—l am of the ſame opinion. The que- 
ſtion now before us, is preciſely what was decidetl on the laſt mo- 


tion for a new trial. The opinion of the court then was, that the 


cuſtom might have a legal commencement. As to the evidence, 


there is certainly enough to have warranted the jury in inferring, 
that the uſage, had exiſted as far back as the time of memory, 
There was ſufficient to be left to a jury, and that is all that is 

requiſite. | 
BULLER, Juſtice, — Though Mr. Davenport divided his argu- 
ment into five parts, it ſeems to me, that there are but two que- 
ſcions in the cauſe. The firſt, what is the nature of a demurrer to 
evidence; the ſecond, whether the cuſtom ſet forth in this de- 
murrer- book, as ſtated by the plaintiff's counſel, be, or be not, 
good in law. With reſpect to the firſt, I think Mr. Davenport 
| | M m has 
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has gone a great way too far. It is the province of a jury, 
alone, to judge of the truth of facts, and the credibility of 
witneſſes, and the party cannot, by a demurrer to evidence, o 
any other means, take that province from them, and draw ſuch 
queſtions ad aliud examen. 1 think the plain and certain rule i; 
this: The demurrer admits the truth of all facts, which, upon 
the evidence ſtated, might be found by the jury in favour of the 
party offering the evidence. Mr. Davenport puts the caſe, of 
a ſpecial verdict, and ſays, the reaſon for a demurrer to evi. 
dence is, that the party demurring does not chuſe to truſt the 
jury. In a certain degree that is true, but the reaſon of not 
truſting the jury is, becauſe they may, if they pleaſe, refuſe to 
find a ſpecial verdict, and then the facts never appear on the re- 
cord. But whether the caſe comes before the court on a de. 
murrer to evidence, or on a ſpecial verdict, the law is the ſame. 
Now, if this cauſe had been put into the ſhape of a ſpecial verdiq, 
what muſt have been ſtated on the record? The jury could not 
find all the evidence ſet forth in the demurrer, but muſt haye 
pronounced upon the fact; whether or not ſuch an immemo- 
rial cuſtom had exiſted, and then it would have been for the 
court to decide, whether ſuch a cuſtom was good in law, I 
agree with Mr. Wood in his definition of a demurrer to evi. 
dence; and I am clear that there was ſufficient to be left to a 
jury, and, therefore, on the firſt queſtion, there ſeems to me 
to be no doubt at all. As to the ſecond, though I have no 
doubt in my own mind, yet I have known ſo much of the 
cauſe before, that I purpoſely avoid giving any opinion upon it. 

Judgment for the plaintiff [5]. 


[5] Upon this judgment the defendant 
brought a writ of error in the Exchequer 
Chamber, where the cduſe has been twice 
argued, wiz. M. 21 Geo. 3. by Adair Ser- 
Jeant for the plaintiff in error, and Vood for 


[+50] In E. 22. Gee. 3. the Judges of , 


the Common Pleas, and the Barons of the 
Exchequer, delivered their opinions, and rea - 


ſons, ſeriatim; when they were all of opinion | 


with the Court of King's Bench, except 
Eyre, Baron; and, accordingly, the judg- 
ment was affirmed. Afterwards, a writ of 


error was brought, in the Houſe of Lords, 


where, after the caſe had been argued at the 
bar, the following queſtions were put to 
the judges; viz. 1. Whether the evidence 
and facts admitted, upon which this de- 
murrer has been joined, are ſufficient, in 


Jaw, to maintain the iüue for the defend- 


the defendant, and 7. 21 C. 3. by Daven- 
port for the plaintiff in error, and Chambre 
for the defendant. It now ſtands for judg- 
ment. (Vacation after T. 21 Geo. 3.) [+50]. 


ant in error; 2. Whether, if the evidence 
be inſufficient, or uncertain, a new Venire 
ought to have been awarded. 

Gould, Juſtice, (in the abſence of Shynrer, 
Chief Baron, who was confined by indi{- 
polition,) delivered the unanimous opinion 
of the Judges preſent, (Eyre, Baron, being 
one,) upon the firit queſtion, in the afar- 
mative ; and ſubmitted to the Houſe, that, 


| the firſt queſtion being fo anſwered, any 


anſwer to the ſecond was unneceary. Upon 
this, the judginents of the Court cf B. R. 
and Cam. Scacc. vere (5 June, 1783) una- 


nimouſly aflirmed, 


The 
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The KN again the Mayor and Bux GESSES of 


LVYMuE RE GIS, on the proſecution of the Ho- 
nourable HENRY FAN E. 


Mandamus having iſſued to reſtore the Honourable Henry 
Fane, to the office of a capital burgeſs of the borough of 
Lyme Regis, the corporation returned, that one Coade, one of the 
capital burgeſſes, had exhibited ** certain articles of complaint” 


againſt Fane: That, by ©* the ſaid er. of complaint, he had 


charged him with having been duly ſummoned, and having ne- 
glected, to attend the corporate meeting, for the election of a ca- 
pital burgeſs ; and that, 4 ** tbe ſaid articles of complaint,” he 
had alſo charged him with non- reſidence, and neglect of his 
duty as a capital burgeſs: That it was ordered, that a copyof 
the ſaid articles ſhould be given to Fane, and that he ſhould 
have notice to appear, at the next meeting of the mayor and 
burgeſſes, to anſwer the ſeveral articles againſt him, in the ſaid 
complaint contained, and to ſhew cauſe, why he ſhould not be 
removed and diſplaced, from his office: That the copy and 
notice were ſerved : That a meeting was had, where he appeared, 
and was charged with, and accuſed of, the non- reſidence, ab- 
ſences, contempts, neglects, breaches of duty, and miſbeha- 
viour, ſpecified and contained, in the ſaid ſeveral articles of 
complaint, ſo exhibited againſt him. That the meeting heard 
evidence, in ſupport of the“ aid ſeveral articles“ mentioned, 


and contained, in the ſaid complaint, and in Fane's defence, 


and, alſo, what was alledged by him, and his counſel, why he 
ſhould not be removed from his office of capital burgeſs, for 
the ſeveral matters in the ſaid articles of complaint mentioned; 


and, thereupon, it was adjudged, that he was * guilty of the 


* non-reſidence, abſences, contempts, neglects, breaches of duty 
and miſbehaviour, and other matters objected, and charged, 
*© againſt him, in and by the ſecond and fourth articles of the ſaid 
complaint, and that, thereupon, they had reſolved to remove 
him from his office; and had removed him; and that he had 
not been elected fince ; ſo that they could not reſtore him. 

This return had been filed laſt term. The defendants, after- 
wards, diſcovered that they had, in that part of it which ſtated 
the 
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1779, #the conviction, ſet forth, that the proſecutor had been found 
Hie ens guilty of the charges in the third and fourth articles, without 
1 3 having ſtated, in the preceding part, that the complaint conſiſted 

of four articles; that, on the contrary, by the recital of the 
[*; 31] complaint in the return, it ſeemed rather to be ſtated as contain. 
ing only two; and that it did not, therefore certainly appear, 
that the articles on which Fane was convicted, were the lame 
which were ſet forth as containing the accuſations againſt him. 
A motion was, therefore, made this term, (on Monday, the 26th 
of April,) and a rule granted, to ſhew cauſe why the defendant; 
ſhould not be at liberty to amend, by inſerting the words, © fe. 
% cond of the,” and * fourth of the,” in that part of the return 
which recited the articles on which he was accuſed, fo as to make 
it run thus, and, by the ſecond of ihe aid articles of complaint, 
* charged, and accuſed, the ſaid Honourable Henry Fane,” &c. ang 
again, and by the fourth of the ſaid articles of complaint,” &c. 
The Solicitor General, Dunning and Rooke, now ſhewed cauſe _ 
They ſaid, enquiry had been made at the office, and that no in- 
ſtance could be found, where the court had permitted a return 
to be amended, after it had been filed, and, thereby, made a re- 
cord of the court. That the caſe of the amendment of a return in 
Shower (6), (which had been cited when the rule was obtained), 
was upon a motion which did not appear to have been oppoſed, 
and it did not appear that the return; in that caſe, had been filed. 


That, in the caſe of Lepara v. Germain (c), after a plea in abate- 


ment on the ground of an erroneous addition, vs. that the de- 
fendant had been ſtated as Knight, inſtead of Knight and Baronet, 
the court refuſed to permit an amendment, by inſerting the 
words and Baronet,” although the proceedings were all in 
paper. 

Bearcroſt, in ſupport of the rule, relied upon an aflidavit, 
which ſtated, that the omiſſion of the words, now prayed to be 
inſerted, had ariſen from a mere miſtake of the gentleman who 
ſettled the draught of the return, * Who had ſtruck his pen 
though thoſe words. 

Lord MAaNnsFIELD,—Tt is very eſſential to the adminiſtration 
of juſtice that flips, or miſtakes of the pen, ſhould not be fatal, 


— 


Jam ſatisfied this is a mere blunder, and not a trick; and the 


amendment ſuggeſts itſelf upon inſpection. As the return ſtands 
at preſent, it is nonſenſe. There is no caſe cited, where the 
() Rex v. Mayor of Chicheter, T. 3 V. (c) F. 2 Ann. B. R. 1 Sali. 50. 
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*court has refuſed to amend ſuch a miſtake, although the return 

has been filed. The caſe in Shower ſeems to be an authority to 
ontrary. 3 

—_ 3 abſolute; the defendants undertaking, if an ac- 

tion for a falſe return ſhould be brought, to take ſhort notice of 

trial, and not to bring a writ of error, if there ſhould be judg- 


ment againſt them [4]. 


[4] There were four other returns, to | were the ſame, (mutatis mutandis,) and the 
diflerent writs of mandamus, in which ſimilar | miſtake in the draught had been copied in 
amendments were moved for, and granted all of them. —7at ſapra, Riczards v. Brown, 


it the ſame time with this. The returns p. 414 to 116. 


LON GCHAMuE againſ} KENNY. 


| HE plaintiff was a waiter at one of the great ſubſcrip- 
tion-houſes, or clubs, in Sf, James's freet, of which the 
defendant was the maſter, Each of them. had received, from 
Mrs. Cornelys, a number of maſquerade tickets, to diſpoſe of, 
for which they were to account, after the maſquerade, by paying 
the value, or returning the tickets. Kenny had got poſſeſſion of 
one of the tickets which had been delivered to Longchamp, and, 
when Mrs. Cornelys's agent came to demand an account of Long- 
champ's tickets, he was told, by Longchamp, that Kenny had had 
one of them, and he muſt pay for it. Upon this, the agent 


went, and made a demand on Kenny, who ſaid, “ Well, if T 
„had it, what then? Go to the perſon who received it of you, 


* and let him pay you.” Longchamp was then threatened with 


an arreſt, on which he paid five guineas, (the value of the ticket,) 


to Mrs. Cornelys, and then brought this action againſt Kenny. 
The declaration contained a count for money had and received, 
one for money paid, laid out, and expended, and one for money lent. 
The cauſe was tried at Weſtminſter, on Thurſday the 18th of Feb- 
ruary, 1779, before Lord MansFIELD. The plaintiff, beſides 
the above facts with regard to the ticket, endeavoured to prove a 
ſum of money due for wages, but, there being no count for wages, 
nor for work and labour, it ſeemed clear that he could not re- 
cover on that ground; and, the jury having found a verdict for 
him, with five guineas damages, they mentioned that they found 
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Perhaps, in 
one for money 


paid. 


this ſum expreſsly for the ticket. It appeared, that the defend- 


ant was appriſed, that the plaintiff meant to ſue him for the value 


Nn | of 


5 <: 


— 1 ' - . 2 — 
rr ata ean.-ox hel ARR — : 
4 4 = = Pat — EEE ' = rages 
— 1 = - 2 aw - - - = 


ä hedge 
< (> #57 2 mm. —— 


52832 


— 


1 
- 


* 
a 
i 
R814 
«2% 
_ 
ki 
"4 %g 
4 } 
*] ld 
43 
ut 
* 
ou: 
= 
[ $ 
a1 
#1 
9 
N H 
wrt fl 
Ru * 
4194 
34 
[ 


138 


CASES. IN EASTER TERM 
*of the ticket, and that he came prepared to reſiſt that demand. 


1779. 
—_—_— TL MANSFIELD, at the trial, expreſſed great doubt, whether 
| Eirre, the action could be maintained, either on the count for mon 
; NN. 


[*13 31 ney bad and received. He ſaid, he would reſerve the queſtion, for 


— (8) Vide ſapra, Meſton v. Downes, M. 19 C. 3. P. 23, 24. 


paid, (on which the plaintiff's counſel relied,) or on that for ms. 


the opinion of the court, on a motion for a non-ſuit--(It was cleat 
that none of the evidence applied to the count for money lent,) 
Dunning, and Cooper, now ſhewed cauſe againſt ſetting aſide 
the verdict.— Bearcroſt, and Mingay, on the other ſide. 
For the defendant, it was contended, that frover was the pro- 
per form of action. In a count for money paid, the words, « 4 


the defendant's ſpecial inſtance and requeſt,” are not mere words of 


courſe. There muſt be a privity in the tranſaction, between the 
parties, in order to ſupport ſuch a count; and, as to the count 


for money had and received, though ſuch privity is not ne- 


ceſſary to ſupport that, yet it muſt appear, that money, which 
ought to have been paid to the plaintiff, had in fact, been receiy- 
ed by the defendant. In this caſe, there was no proof that the 
ticket had been fold, or any money received for it, by Kenny. 
Lord MAansF1ELD,—lt is certain, that, where the demand is 
for a ſpecific thing, an action cannot be maintained in this form, 
Great benefit ariſes from a liberal extenſion of the action for 
money had and received 3 becauſe the charge, and defence, in 
this kind of action, are both governed by the true equity, and 
conſcience of the caſe. But, it muſt not be carried beyond its 
proper limits (5). The plaintiff muſt never be permitted to 
turn the generality of the count into a ſurprize upon the defend- 
ant, by deſerting the ground which the defendant was led to 
think the only matter to be tried, and reforting to another, of 
which he could not have the leaſt ſuſpicion. If the preſent ac- 
tion had been brought without notice of the nature of the de- 
mand, I ſhould have thought it could not have been ſupported. 
But, here, the defendant came prepared. If he ſold the ticket, 


and received the value of it, it was for the plaintiff's uſe, becauſe 


the ticket was his. Now, as the defendant has not produced 
the ticket, it is a fair preſumption that he has ſold it. 
A$SHHURST, and BULLER, Fuftices, were inclined to think, 
that the evidence would have ſupported the count for money 
paid. ASHHURST, Juſtice, compared this caſe, to that of a ſurety, 
who, by paying the debt-for the principal, ſaves him from being 


ſued, and who can maintain an action againſt him for money 


paid. 


% - 
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paid. In like manner, he ſaid, the plaintiff here had paid the 
five guineas under a compulſion brought upon him, by the de- 
fendant, and had thereby ſaved him from an action. But they 
gave no deciſive opinion on that point; being clear, that the 


count for money had and received was maintainable. | 
| | 'The rule diſcharged. 


GoopTiTLs, Leſſee of Fowrex and another, ga 
WELFORD. 


ls was an ejectment, in which the leſſors of the plain- 
tiff claimed under the will of one Elizabeth Bezley. 
The action was tried before Lord MANSFIELD, at Weſtminſter, 
at the Sittings after laſt Hilary Term, and one Hearle, who was 
named executor in the will, and was alſo deviſee of a reverſion- 
ary intereſt, expectant -on an eſtate for life, in ſome copyhold 
lands part of the eſtate deviſed, was called, on the part of the 
plaintiff, to prove the ſanity of the teſtatrix, which was impeach- 
ed by the defendant. To obviate the objection of intereſt, he 
had ſurrendered his eſtate in the copyhold lands to the uſe of the 
heir at law, but Be had refuſed to accept the ſurrender. 

The counſel for the defendant inſiſted, that Hearle was an in- 
competent witneſs ; 1. Becauſe the ſurrender was ineffectual, and 
did. not extinguiſh his intereſt, not having been accepted; 2. 
Becauſe he had ated in the executorſhip, having paid different 


if the will ſhould be ſet aſide. 

Lord MaNnsFIELD over-ruled both objections, and, the wit- 
neſs being examined, the jury were ſatisfied of the ſanity of the 
teſtatrix, and found a verdict for the plaintiff. 
On a rule to ſhew cauſe, why there ſhould not be a new trial, 
which came on to be argued this day, Bearcroſt, Dunning, and 
Bolton, were of counſel for the defendant.—The Solicitor Gene- 
ral, and Lane, for the plaintiff, | 

For the defendant, beſides the two objections to Hearle's evi- 
dence which had been made at the trial, it was now contended, 
that, as executor, he was entitled to the reſidue of the perſonal 
eſtate, not diſpoſed of by the will, and was, therefore inte- 


reſted, on that account to ſupport it. One clauſe in the will 


3 was 


* 


1759. 
— 


Lonccainy 
again 
KRBRNNT. 


Thurſday 


.29th April, : 


An executor 


who takes no 
beneficial in- 


competent 
witneſs to 
prove the ſa- 
nity of the 
teſtator. -[f 
a perſon who 
is intereſted 


execute a ſur- 


render or re- 
leaſe of his 
intereſt, he 
may be exa- 
mined as a 


witneſs, al- 


though the 
ſurrenderee, 
&c. refuſe to 
accept the 
ſurrender, or 
releaſe. 


legacies, and, therefore, had rendered himſelf liable to be ſued, | 
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GoopTITLE 


againſt 
W8LFORD. 


CASES IN EASTER TERM 


was in the following words, I deviſe and bequeath to p 
e Lawrence all the reſt of my goods, plate, and cloaths, and it 
was contended, that, although the word “ goods,” had it been 
uſed alone, would perhaps have comprehended the whole per. 
ſonal eſtate, yet, it appeared by the ſubſequent words, that it 
was only uſed to expreſs a ſpecific legacy, and therefore the re 
of the perſonal eſtate would veſt in the executor, who had ng 
legacy given him, which could raiſe a reſulting truſt in fayoyr 
of the next of kin. To ſhew, that nothing paſſes by a releaſe ot 


| ſurrender, unleſs accepted by the perſon in whoſe favour it iz 


made, they cited Perkins, Title . (c), and Shephard 


ſame Title (d). 
For the plaintiff, in anſwer to the objection that Hearle might 


be liable to be ſued for what he had done in the character of 


executor, if the will were ſet afide, the cafe of Lowe v. Jol. 
life (e) was relied upon, vhere one Dovey an executor who had 
releaſed a legacy given him by the will, and, therefore, took no 
beneficial intereſt, was admitted, on a trial at bar to prove the 
teſtator's ſanity, although he was objected to, on the general 
ground of his being liable to be ſued for his acts as executor, if 
the will ſhould be ſet aſide, and, alſo, becauſe he had actually ſold 
a ſet of chambers which had belonged to the teſtator, and was, 
therefore, anſwerable to the purchaſor for the title. 

The counſel for the defendant ſaid, that, in the cafe of Low: 
v. Jolliſte, the purchaſer of the chambers was in court at 
the trial, and, upon the objection being made, offered to releaſe 
to Dovey, and that Dovey was only admitted as a witneſs in con- 


| ſequence of that offer [1]. 


the caſe in 1. Blackf.. the court thought there 


Lord MansFIELD,—This will has been tried three or four 
times; and there have been contradictory verdicts. On the trial, 
in the preſent inſtance, the jury were ſatisfied. But a motion 
has been made for a new trial, not on the merits, but on the in- 
competency of a witneſs. When the witneſs was produced, the 
counſel for the plaintiff read his ſurrender of the copyhold eſtate 
left to him by the will, but it was objected, that this ſurrender 
had not been accepted. —The witneſs, on being queſtioned, ſaid, 
he had acted as executor, and that the legatees had received their 
legacies under the will. On this ground alſo, it was contended, 


[1] 2x. For, according to the report of | was no occaſion for the releaſe ; oc. cit. /. 
366. 


(c) F 608. | | | (e) B. R. E. 2 G. z. Since reported, 
4) Shefh. Touchſt. p. 307, 1. Blackft. 365. 


that 
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#*that he was intereſted, becauſe, if the will ſhould be ſet aſide, 
he would be anſwerable for having acted de ſon tort. But he 
was not objected to, at the trial, as being entitled to the 
refidue of the perſonal eftate. Now, on ſuch a motion as the pre- 
ſent, no objection to a witneſs ſhould be received which was n6t 
made at the trial. If this new objection had been made hen, it 
might perhaps have been ſhewn, that there was no refidue, or 
a releaſe might have been given, &c.—-As to the other objec- 
tions. 1. The bequeſt to the witneſs would certainly have 
gone to his competency, if he had not parted with his intereſt ; 
but, as he has parted with it, as far as depends upon him, third 
perſons have a right to his teſtimony, and the ſurrenderee ſhall 
not deprive them of it, by refuſing to accept the ſurrender. 
27 It is contended, that, in an action concerning land, an ex- 
ecutor is not a competent witneſs, becauſe he may be ſued for 
his adminiſtration of the perſonalty. But he certainly has no 
immediate intereſt in the action, and I remember its being de- 
termined by Lord Hardwicke, on a petition for a commiſſion of 
review, and afterwards by the delegates, that it is no objec- 
tion to an executor's teſtimony, that he may be liable to actions 
as executor de ſon fort. „ | 

WirLEs, Fuſtice, —It is clear that an executor in truſt may 
be a witneſs [T 51]. If the teſtator had ſtopped at the word 
„ goods,” the legates would have taken all the reſidue ; but the 
addition of the words © plate and cloaths” may reſtrain the 
meaning. But the objection on this ground was not made at 
the trial, which is a reaſon for not ſetting the verdict aſide. 
Beſides, on a new trial, the witneſs may eſtabliſh his compe- 
tency, by releaſing any intereſt he may have in the reſidue. As 
to the ſurrender, I think it operates without the aſſent of the 
ſurrenderee, and if, on three proclamations, the ſurrenderee 
would not come in to be admitted, I think the lord might take 
advantage of it, as a forfeiture. 

ASHHURST, Juſtice. Every objection of intereſt proceeds on 
the preſumption that it may biaſs the mind of the witneſs ; but 
this preſumption is taken away, by proof of his having done all 
in his power to get rid of the intereſt, | | 

| The rule diſcharged. 


(+51] In Cf v. Tracey, Canc. M. 171g. | © a good evidence, to prove the execution 


Lord Cowper determined, that a grantee, | of the deed to himſelf.” 1. P. Will, - 


ohen he appears te be a bare truſtee, is 287, 290. 
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Friday 
zoth April. 
Ifa rector give 

a perſon a 
ritle to the 
biſhop by 
which he ap- 
points him 
curate of his 
church, and 
undertakes to 
continue him 
and pay him 
a ſalary, ill 
he ſhall be 
otherwiſe pro- 
vided of ſome 
ecclefiaſtical 
preferment, or 
* by - 
him committed, 
lawfully re- 
moved, he 


Cannot re- 


move him, 
i Hout cauſe 7 
while he con- 
tinues rector 
of that pariſh, 
and during 
that time the 
curate may 


recover the 


ſalary in an 
action upon 
the title. But 
if the rector 
1s bong fide - 
preferred to 
another liv- 
ing, the obli- 
gation ceaſes. 
A reader- 
ſhip is not ec- 
clefiaſtical 
preferment 
within the 
meaning of 


ſuch a title. 


CASES IN EASTER TERM 


MarTyNn againt HIN p. 


HIS was a caſe reſerved for the opinion of the court. 

The cauſe had been tried at the Sittings in London (a), 
after laſt Hilary Term.—The declaration ſtated, that the defend. 
ant, on the 13th of February, 1769, by an inſtrument in writ. 
ing, undertook and promiſed to retain and continue the plaintiff 
to officiate as curate in the pariſh church of St. Ann, Weſtminſter, 
until otherwiſe provided of ſome eccleſiaſtical benefice, unleſ, 
by fault by him committed, he ſhould be lawfully removed; and 
to pay him 50 guineas a year, during that time; that the plait- 


tiff had not been provided of any other eccleſiaſtical preferment, 


nor lawfully removed, and that the defendant had not, from the 
ſaid 13th of F ebruary, 1769, retained and continued him curate 
of the ſaid church, and permitted him to officiate therein, and 
had not paid the 50 guineas a year, &c.— Plea, —Non aſſumpſit.— 
The caſe ſtated the inſtrument on which the action was brought, 
and which is called a Title, which was in theſe words: 

To the right Reverend Father in God Richard Lord. Biſhop 
of London. Theſe are to certify your Lordſhip, that I Richard 
<« Hind, rector of St. Ann, We eſtminfter, in the county of Mzddle- 
« /ex, and your Lordſhip's dioceſe of London, do hereby nomi- 
<< nate, and appoint, the Reverend Thomas Martyn, to perform 
* the office of a curate, in my church of St. Ann aforeſaid, and 
« do promiſe to allow him the yearly ſum of 50 guineas, for his 
% maintenance in the ſame, and to continue him to officiate in 
„ my ſaid church, until he ſhall be otherwiſe provided with 
* ſome eccleſiaſtical preferment, unleſs, by fault by him com- 
** mitted, he ſhall be lawfully removed from the ſame; and 1 
* hereby folemnly declare, that I do not fraudulently give this 
certificate, to entitle the ſaid Thomas Martyn to receive holy 
© orders, but with a real intention to employ him in my ſaid 
church, according to what is before expreſſed. Witneſs my 
hand, this 13th day of February, 1769, R. Hind.” 

The cafe then ſtated, that, on the 6th of Fuly, 1778, the 
church of St. Ann had become vacant, on the defendant's having 


taken other preferment, (viz. the living of Rochgale,) and that he 


had paid the plaintiff his ſalary, as curate, up to that time. 
(a) By conſent ; for the venue was laid in Middleſex. 


About 
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About the year 1770, upon a diſagreement between Hind and 
Martyn, Hind, after giving him fix months“ notice to quit the 
curacy, had refuſed to permit Martyn to officiate, and had diſ- 
continued the payment of his ſalary, upon which Martyn brought 
an action, in this court, ſimilar to the preſent, on the written 
inſtrument above ſet forth, and obtained a yerdict for the arrears 
then due; but the queſtion, whether he could maintain the 
action, being brought before the court in Eaſter term, 16 Geo, 3. 
on a motion for a new trial, it was looked upon as a matter of 
importance, and entirely new, and, after it had been fully argued 
at the bar, the court took time to conſider. 
> The objections made to the action, on that occaſion, were 
three. 1. It was contended, that the inſtrument did not 
contain any contract between the rector and curate, nor any 
promiſe from the latter to the former. That it was merely an 
engagement and indemnity, by the rector to the biſhop, founded 
on the ftatute of 12 Ann. ff. 2. c. 12. and on the canons, by 
which the biſhop, af he ordain a perſon who has no curacy or 
preferment, is himſelf liable to maintain him. That, if any 
perſon was entitled to ſue the defendant, it was the biſhop, 
That Martyn was not a party to the inſtrument, and that the 
undertaking contained in it, was, as to him, without conſi- 
deration, That there was no reciprocity of obligation between 
Hind and him, for that he might ceaſe to act as curate when- 
ever he pleaſed. 2. It was ſaid, that Martyn had never ob- 
tained a regular licence, (which ought to be under ſeal,) to of- 
ficiate as acurate, which it was incumbent on him to have done, 
in order to entitle himſelf to the benefit of Hind's undertaking, 


ſuppoſing it.could be conſidered as an engagement to him. That 


a licence was in the nature of an inveſtiture to a curate ; and 
that, not being licenced, he was certainly removeable at the 
pleaſure of the rector, and could got maintain this action as 
curate, Caſes were alſo cited with a view to ſhew, that all cu- 
rates are removeable at the pleaſure of the rector, viz. Price v. 
Pratt (a), Batt v. Brabalon (b), The Attorney-General v. Brere- 
ton (c), Birch v. Wood (d). 3. Martyn, ſince his nomination to 
the curaey, had been choſen to the readerſhip of the ſame pariſh, 
with a ſalary of 30. and it was contended, that this was ecclefi- 
ftical preferment, within the meaning of the inſtrument, or title, 
That, although many readerſhips were ſuch as could be exerciſed 


(a) Bunbury 237. | (©) » Fez. 425. 429. 
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*by laymen, (according to the account of their duty in Burn (f), 
and other writers on the eccleſiaſtical law,) this particular reader. 
ſhip had functions belonging to it which could only be perform. 
ed by a clergyman; ſuch as aſſiſting in the adminiſtration of the 
ſacrament. | 

In anſwer 1. to the fir? objection, it was argued, that the title 
was, in ſubſtance, and effect, an engagement with the plaintif. 
That the words were, I do promiſe to allow him,” not, J 4 
* promiſe to ingemnify you, &c.” That, if the inſtrument had 


been a deed under ſeal, none but perſons ſtrictly parties to the 


deed could have maintained an action upon it; but the caſe wiz 
different with regard to a comman undertaking in writing, like 
the preſent. That it had been determined, in the caſe of Dutton 
v. Poole, that, on a promiſe made to one perſon, for the benefit of 
another, an action may be maintained by the perſon for whoſe 
benefit the promiſe was made (g). That the ſum of fifty gui. 
neas was more than was required by any canon, or act of par. 
liament, and, therefore, if an allowance to the extent required by 
law ſhould be conſidered as an indemnity to the biſhop, yet a 
falary exceeding that allowance could only ariſe from a contract 
between the rector and curate. That the conſideration for the 
falary was the performance of the duty. 2fTo the ſecond objec- 
tion, it was anſwered, that no part of the canon law makes a li- 
cence neceſſary. That the a& of uniformity requires it for lec- 
turers and preachers, but for no other perſons (5); and, as to the 
caſes mentioned, to. ſhew that all curates are removeable at plea- 


| ſure, none of them had eſtabliſhed that doctrine. That Birch v. 


Mood had not gone farther than a rule to ſhew cauſe. That the 


caſe in Bunbury had only decided, that a curate has not ſuch an 


intereſt as to be enabled to ſue for tithes; and that, in the caſe 
in Vegey, lord Hardwicke had uſed: the expreſſion of common 
curates,” and applied what be ſaid to them, in contradiſtinction 
to thoſe who have a permanent intereſt in their office. That the 
general meaning, and object, of a licence is, to atteſt the good 
morals of a clergyman, when he goes into a new pariſh, but that 
ſuch atteſtation was unneceſſary here, as the biſhop of the dioceſe 
Had atteſted the ſame thing, in as ſtrong a manner, by. ordaining 
the plaintiff. 3. As to the readerſhip being an eccleſiaſtical pre- 


ferment, the account given of the office in the writers on the 


ecclefiaſtical law was relied on ; and, as it TS that, al- 


(F ) Burn Eccd. Law, Title reader. 
(x) B. R. M. 29. & M. zo. Car, 2. (% 13 & 14 Car, 2. c. 4. $. 19. 
1 Ventr. 318. 332. 


3 | = though 
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though in ſome former appointments in this pariſh, part of the 
duty which the reader undertook was to aſſiſt in adminiſtering 
the ſacrament, nothing of that ſort was ſtipulated for in Mar- 
tyn's appointment, it was inſiſted, that his office as reader was 
ſuch as a layman might hold and execute as well as a clergyman. 

Afterwards, in the ſame term, Lord MansFIELD delivered the 
opinion of the court, to the following effect : 

Lord MANSFIELD,—At the trial, the defendant attempted to 
ſnew, that the plaintiff was lawfully removed for fault by him 
committed, and offered evidence to prove the irregularity of the 
plaintiff's life and behaviour; but I would not ſuffer this evi- 
dence to be given, being of opinion, either that the rector ought 


to have repreſented his conduct to the biſhop, and applied to him | 


to remove him, or, if he himſelf could remove him on that ac- 
count, that he ought to have notified to him that the cauſe of his 
removal was his immoral behaviour, which he had not done. I 
am ſtill of the ſame opinion, as to that. part of the caſe, as at the 
trial, and no objection has been made to it, on the argument. But 
I defire it to be underſtood, that this does not imply an opinion, 
that the biſhop may not remove a curate, nor even that the rec- 
tor may not, for juſt cauſe, properly notified to the curate, Thoſe 
points ſtill remain open. As to the firſt of the three objections 
made on the part of the defendant, it will be neceſſary to con- 
ſider the nature of titles to the biſhop. The 33d canon of 1603, 
is in the following words: It hath been long lince provided, by 
many decrees of the ancient fathers, that none ſhall be admit- 
* ted, either deacon, or prieſt, who had not firſt ſome certain place 
« where he might uſe his function: according to which exam- 
« ples, we do ordain, that, henceforth, no perſon ſhall be ad- 
* mitted into holy orders, except he ſhall, at that time, exhibit, 
* to the biſhop of whom he deſireth impoſition of hands, a pre- 
«* fentation of himſelf, to ſome eccleſiaſtical preferment, then 
void in the dioceſe; or ſhall bring, to the ſaid biſhop, a true 
and undoubted certificate, that, either he is provided of ſome 
* church within the ſaid dioceſe, where he may attend the cure 
« of ſouls, or of ſome miniſter's place vacant, either in the cathe- 
dral church of that dioceſe, or in ſome other collegiate church 
therein alſo ſituate, where he may execute his miniſtry ; or that 
he is a fellow, or in right as a fellow; or to be a conduct, or 
<* chaplain, in ſome college, in Cambridge, or Oxford; or except 
he be a maſter of arts of five years ſtanding, that liveth of his 
<* own charge, in either of the univerſities ; or except, by the 

2 P p | «© biſhop 
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1779. „ biſhop himſelf that doth ordain him miniſter, he be ſhortly 
8 « after to be admitted; either to ſome benefice, or curateſhip, 
again then void. And, if any biſhop ſhall admit any perſon into the 
| « miniſtry, that hath zone of theſe titles, as is aforeſaid, then he 
& ſhall keep and maintain him with all things neceſſary, till he 
« do prefer him to ſome eccleſiaſtical living: and, if the ſaid 
«© biſhop ſhall refuſe ſo to do, he ſhall be ſuſpended by the arch. 
* biſhop, being aſſiſted with another biſhop, from giving of or. 
« ders, by the ſpace of a year (i). It appears from this canon, 
and from Gibſon's commentary upon it, that a pecuniary proviſion 
is not the only object of a title, (for a title by patrimony or pen. 
fon is thereby conſtructively taken away (4),) but that one pur. 
poſe of it is, to aſſure the biſhop that the perſon to be ordained. 
has ſome church where he may exerciſe his function. And if 
after being certified of that fact, the biſhop ordains him, and he 
is afterwards removed, the biſhop is not liable to maintain him, 
And, therefore, the biſhop, in this caſe, can have no claim of in- 
demnity againſt the defendant. The title is only a certificate to 
the biſhop, of the fact, that the rector has undertaken to employ 
him, to pay him, and to continue him in the curacy, till provided 
in ſome other eccleſiaſtical preferment. It is difficult to con- 
ceive how any queſtion could be made on this point, or how a 
doubt could have been entertained in the caſe of Dutton v. Poole, 
which, however, was not near ſo ſtrong as the preſent. As to 
the ſecond objection, the biſhop having ordained the plaintiff on 
this very title, there ſurely cannot be a ſtronger licence. Whe- 
ther it is ſuch as would ſatisfy ſome penal ſtatutes, may be a cri- 
tical queſtion, but we are of opinion, that it does not lie in the 
defendant's mouth to ſay, that Martyn has no licence, when hv 
himſelf has admitted him to act as his curate, and has never be- 
fore objected to him on this account, or given him notice, and an 
opportunity of obtaining one in form. With regard to the ird 
point, after the fulleſt conſideration, we find it impoſſible to ſay, 
that this readerſhip is an eccleſiaſtical preferment. A reader, in 
the canon law, is always put in oppolition to a clergyman. It 
means a perſon who reads prayers in the morning, and afternoon, 
on week days. It is an order in the Romiſh church, inferior to a 
deacon. So it is called by Burn (I), and I am informed, that, in 
the Welſh and Chefter dioceſes, there are laymen who officiate as 
[ 142] readers at this day. The inſtitution of the office in this pariſh 


i) Lec. cit. Nete (J). 
(/) Ecel. Law, Title Ordinmicn 
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(i) Burn's Eecl. Law, Title Ordination, 
G7. vol. J. Tit. 6. c. 3. 


has 


IN THE NINETEENTH YEAR OF GEORGE III. 


hes been looked into, and it ſeems that it exiſted before 1706. 
There are ſome entries in the pariſh books which require parti- 
cular duties to be performed by the reader, as affiſting in admi- 
niſtering the ſacrament, aſſiſting the clerk, Sc. When a certain 
appropriated fund ceaſed, from which the ſalary was payable, the 
weſtry ordered 30 J. a year to be paid out of what they call com- 
miſſion money, and afterwards to be charged by the churchwardens 
in their accounts. Now, what ftability is there in this? The 
rector may refuſe the reader the uſe of the church to read in. 
The pariſh may no longer chooſe to have prayers read on week 
days, and may diſcontinue the ſalary. We are, therefore, of opi- 
nion, that this is not an eccleSaſircal preferment, within the mean- 
ing of the undertaking given to the biſhop. 

The rule for a new trial was accordingly diſcharged, and judg- 
ment entered up for the plaintiff [+ 52]. | 

The queſtion now, upon the caſe reſerved in the preſent ac- 
tion, was, whether the plaintiff could recover the arrears of his 
ſalary of 50 guineas, from the time of the defendant's quitting 
the rectory of St. Ann. "I . 

Cowper argued for the plaintiff. Davenport for the defend- 
ant. 

For the plaintiff, it was contended, that the undertaking by 
| Hind did not determine by his ceaſing to be rector of $f. Ann. 
It was a permanent agreement to provide for the plaintiff till he 
ſhould obtain ſome other church preferment. It could not be 
avoided by the voluntary act of the defendant, but, if he had put 
it out of his own power to continue Martyn in the exerciſe of 
the functions of curate of St. Ann, he was ſtill bound to pay 
him the ſalary. The nature of a title to the biſhop is not a pre- 
carious proviſion, dependent on the will of the perſon who gives 
it, but certain, and only determinable by the miſconduR, or pre- 
ferment, of the perſon to whom it is given. To prove this, ſe- 
veral caſes were referred to in the regiſter of archbiſhop Min- 
chelſea, which are mentioned in Gib/on's Codex, in the commentary 
on the 33d canon of 1603 (), and particularly the following 
entry in that regiſter ; An order from the archbiſhop to the 
<* biſhop of Sz. Aſaph to compel Jobn rector of Goldfield to pay 
* the annual ſum of five merks ſterling to Amianus de Goldfield, 
to whom the ſaid John had given a title for that ſum, until he 


(n) Gib/, vol. JI. Tit. 6. c. z. 


[+ 52] That part of this caſe has been reported fince, Cozup, 437. 
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1779- *< ſhould be provided for. Given at Szepney, Kal. Apr. 1303. — 
\ _— 


and two orders from the archbiſhop ; one, to a biſhop, to pro. 
vide for a clergyman whom he had ordained without a title; ang 
another, of the like purport, to a biſhop's executors, to obige 
them to provide for one who had been ordained without a title, 
For the defendant, it was inſiſted, that every ſentence in the 
inſtrument confined the undertaking to the time of Hind's con. 
tinuance in the rectory of Sr. Ann. It.could not bind his ſucceſ. 
ſor and certainly did not bind him to continue all his life-time 
rector of that pariſh. The confideration for which the 50 guiney, 
were to be paid was che performance of the duty of curate. 


| The contract would want mutuality if it extended beyond Hin's 


continuance in the rectory of St. Ann, for he could not compel 


the plaintiff to officiate as his curate at Rochdale, his preſent 
living. An engagement to pay 50 guineas, independent of any 
clerical functions, would not have been a title 9 which the 


'biſhop could have ordained the plaintiff. 
| Cowper, in reply, obſerved, that the plaintiff was min 
from performing his part of the contract, by the act of the de- 


fendant. 


Lord MANSFIELD, — There does not ſeem to me to be any 


colour whatever for the preſent demand. The queſtion is, what 
Hind has undertaken to do. He could not turn the plaintiff out 
at pleaſure, but there is no pretence to ſay that he has undertaken 
for himſelf, or his executors, to maintain him for life, or to con- 


tinue all his own life-time rector of St. Aun. The queſtion here 


is not, whether this is a good title or not; although it ſhould ſeem 
that it is good. They commonly run in this form, and the cu- 
rate takes the riſque of the rector's quitting the living. A man 

may give a more permanent title, but the words of this inſtrument 


clearly confine the undertaking to the time of Hind's continuing 
rector of St. Ann. I nominate, &c.” to the office of a cu- 


rate of my pariſh of St. Ann, &c. 


The Pęſlea to be delivered to the defendant. 


e 
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The KING againſt the Mayor and Burcessts of Lyms 
Reels, on the proſecution of Francis Fans ;z—and 
the Sams againff the Save, on the proſecution of 


JohN LUTHER. 


H E writs, in theſe caſes, were exactly the ſame as in that 
of Mitchell (n). 

The return, in the caſe of Francis Fane, ſet forth; That 
Lyme Regis was a borough by preſcription. That the Mayor 
and Burgeſſes, (the corporate name,) had been immemorially 
accuſtomed to have a guild-houſe, called the Moot-Ball, or Guild- 
ball, That, from time whereof, Sc. till the granting the letters 

atent therein after mentioned, and alſo ever ſince, there had 
been, and Rill was, a Council of the mayor and burgeſſes, con- 
fiſting of the mayor and certain other perſons, who, immemori- 
ally, until the granting the letters patent, were called coun/e/lors, 
and, from the time of the granting the letters patent, capital 
burgeſſes,, and that immemorially, till the letters patent, the 
council conſiſted of eleven burgeſſes, inhabiting and reſiding with- 
in the borough or the liberties thereof, of whom the mayor was 
one. That, till the letters patent, every counſellor, on his ad- 
miſſion into that office, took an oath for the due execution there- 
of ; and, from the time of the granting the letters patent, hi- 
therto, every capital burgeſs, upon his gdmifſion into that office, 
had taken an oath for the due execution thereof ; which oath, 
ſo reſpectively taken, was ſtated in hc verba in the return, the 
material part being as follows: „you ſhall ſwear, that you ſhall 
* be obedient to the mayor and his ſucceſſors, when, and as 
« often, as the mayor ſhall have occaſion to ſend for you, either 
* for the affairs of the town, or elſe for to be aiding and aſſiſting 
* of him in the court, upon the pleading or hearing of any mat- 
* ter or cauſe depending before him, or for or concerning any 
other cauſe for the which the ſaid mayor ſhall, or may, in re- 
© ſpect of the office of the mayoralty, have occaſion to hear, or 
** ule, your opinion or counſel. His counſel and his brethrens' 
* you {hall obſerve, and keep, of and concerning all matters that 
** ſhall be communed of 72 the council-houſe, or elſewhere, for 
* the affairs of the common=-wealth of this town, and ſhall not 


(2) Supra, H. 19 G. 3. p. 79. 
Q q 4% diſcloſe, 
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* diſcloſe, diſcover, or report abroad, what ſhall be treated of in 
cc the ſaidcouacil- houſe, or any particular man's opinion therede. 
« livered, touching any thing that ſhall there be treated, or com. 
e muned of, touching any the affairs of the ſaid town.” That, till 
the letters patent, every counſellor, and, ſince, every capital bur- 
geſs, was accuſtomed to reſide and inhabit, and of right ought 
to have reſided and inhabited, within the borough, or the liberties 
thereof, to adviſe and affiſt the mayor, touching the ſtate, 
good rule, an1 government, of the borough, and the adminiſtra. 
tion of juſtice within the ſame. That Queen E/tzabeth, by let. 
ters patent, of the 26th of June, in the 33d year of her reign, 
did, (inter alia tated in the return, ) grant ({7], That there ſhould 
be for ever in the borough a mayor and eleven other burgeſſes 
in number only, out of the burgeſſes of the borough or town 
aforeſaid, to be choſen and conſtituted according to the form in 
the ſaid letters patent thereunder ſpecified, who ſhould be called 


capital burgeſſes; (then nominating, as uſual in charters, the 


firſt mayor and eleven capital burgeſſes). The capital burgeſſes 
to continue for life, unleſs, in the mean time, for their own bad 
government in that behalf, they ſhould be removed. That the 
{aid mayor, and eleven burgeſſes thereby appointed by name, or 
the greater part of them, the mayor for the time being one, 


whenever to them, or the greater part of them, it ſhould ſeem 


fit, in their ſound prudence and diſcretions, ſhould chooſe, not 
exceeding the number of four other perſons of the inhabitants 
of the borough or town, to be other capital burgeſſes, ſo that 
the other capital burgeſſes, ſo to be choſen, together with the 
mayor, and the other eleven capital burgeſſes, ſhould not exceed 
the number of /xteen, to be continued in the office for their 
lives, unleſs, Sc. That, as often as the capital burgeſſes, ſo no- 
minated, or thereafter to be choſen, (i. e. the eleven and four,) or 
any of them, ſhould die, or be removed for &c. then it ſhould 
be lawful o the other capital burgeſſes, being the common coun- 
cil, or the greater part of them, to chooſe one or more of the 
other burgeſſes, in the place or places of ſuch capital burgeſs or 
burgeſſes ſo happening to die, or to be removed; and that he or 
they ſo choſen ſhould be a capital burgeſs, or capital burgeſſes, 
in like manner as the capital burgeſſes, by the letters patent be- 


ſore conttituted, were and ſhould be. That, whenever a vacancy 


Or vacancies ſhould happen, by the death or removal of any of 
[7] Vide the following page, Note [7]. | 
the 


IN THE NINETEENTH YEAR OF GEORGE III. 


the ſaid capital burgeſſes, another or others of the burgeſles 
hould be elected a capital burgeſs, or capital burgeſſes, by the reſt 
207 the council, or the greater part of them, in the place of ſuch ca- 
pital burgeſſes ſo happening to die or to be removed. That the 
capital burgeſſes, ſo from time to time to be choſen, ſhould take 
their oaths, before the mayor and the reſt of the capital burgeſſes, 
or the greater part of them, well and faithfully to execute their 
office. That by the ſaid letters patent, the queen granted, to 
the mayor, and capital burgeſſes, and their ſucceſſors, that it 
ſhould be lawful for them, to keep or appoint a guild or coun- 
eil houſe, within the borough or town, commonly called the 
Moot-hall, and that the ſaid mayor and capital burgeſſes, the 
common council of the borough or town aforeſaid, or the greater 
part of them for the time being, as often as to them it ſhould 
ſeem neceſſary, ſhould and might convoke, and hold, in the 
ſaid houſe, a certain convocation of the ſame mayor, and ca- 
pital burgeſſes, or the greater part of them, and, in the ſame 
convocation, ſhould and might treat, &c. of the ſtatutes, acts, 
articles, and ordinances, touching the borough or town, and 
the good rule, ſtate and government thereof, according to the 
tenor of the ſaid letters patent, as by the ſaid letters patent, 
remaining on record, might more fully appear [7].) That the 
mayor and burgeſſes accepted the letters patent, in the ſe- 
veral matters in the return ſpecified, and, from that time, had 
acted under, and conformed thereto“, and that, ever fence, the 
council had confifted, and of right ought to conſiſt, of the mayor and 
the capital burgeſſes of the borough for the time being*x. That Fane, 
on the 2gth of Augu/?, 177 4, was elected a capital burgeſs, and, 
afterwards, on the ſame day, took the oath above ſpecified. 
That he had not, at any time ſince his election, inhabited or refided 


within the borough, or the liberties thereof, but, on the contrary, Bad, 


ever ſince, inhabited and ręſided, with his family, in places cut of, and 
at a great diſtance from, the ſaid borough, and the liberties thereof, 
and had, during all that time, vo/untarily, without good occaſion, ab- 
ſented himſelf from the borough, and from the duty of the office 
of a capital burgeſs; and that, by his non-reſidence, and his volun- 
tary abſence from the borough, and the duty of his office, he did, 
during all the time of his being a capital burgeſs, wilfully neglect 


[7] There was the ſame recital with that * This ſentence, (printed between two 


included in this parentheſis in the return to | afteriſks,) was not in tke return in the caſe 


the mandamus to reſtore Arthur Raymond, | of Arthur Raymond. 
:2fra, 168, | 
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he was guilty of the non-refidence, abſences, contempts, ne> 
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and omit thedutyandexecutionof his office, and deprive the mayor 
and burgeſſes, of that counſel, and aſſiſtance, and advice, which, c 
by the duty of his office, and according to the ſaid oath, he ought 
to have given, That, at a meeting or convocation of the mayor 
and burgeſſes, held, according to the immemorial cuſtom and uſage of 
the borough, at the Moot- hall, or Guild-hall, on the 2 iſt of Auguſt, 

1778, John Coade, one of the capital burgeſſes, exhibited cer. 
tain articles of complaint, &c. againſt Fane, (In the ſame form, 
and with the ſame omiſſion, but which was now . taken ag 
amended, as in the return to the mandamus of the Hon. Henry 
Fane (a), except that here the only charge was zon-reſidence 
and conſequent negle of duty, and the conviction was ſtated 
to be only on the fourth article of the complaint.) That 
a copy of the articles, and a ſummons to appear at the next 
meeting or convocation, of the mayor and burgeſſes, then ap- 
pointed to be held at the Gaild- Hall, on the 14th of Septen. 

ber next, and anſwer the ſaid articles, and ſhew cauſe why he 
ſhould not be removed and diſplaced, were ordered to be, and 
afterwards, on the 31ſt of Auguſt, 1778, were ſerved on Fare, 
That, in purſuance of an order made at the ſaid meeting or con- 

vocation, held on the 3iſt of Auguſt, 1778, all the burgeſſes 
of the borough, within the reach of ſummons, were, afterwards, 
and before the holding of the next meeting, duly ſummoned, 
to appear at the ſaid next meeting or convocation, to treat, ad- 
viſe, conſult, and determine, touching the removal and diſ- 
charging of Fane from the office of a capital burgeſs, for the 
cauſes and miſdemeanors mentioned and contained in the faid 
articles. That, on the 14th of September, a meeting of the mayor 
and burgeſſes was, according to the ſaid laſt- mentioned ſum- 
mons and notice held, at the Gu:/d-4all aforeſaid, for the purpoſe 
aforeſaid, amongſt other buſineſs, and that Fane appeared. That, 
by his conſent, the meeting was adjourned to the next day, 
That, on the next day, a meeting or convocation of the mayor 
and burgeſſes aforeſaid was, according to and in purſuance of the 
faid adjournment, held at the Guild-BHall. That Fane allo ap- 
peared at the adjourned meeting, and it was there adjudged, that 


glects, breaches of duty, miſbehaviour, and other miſdemeanors, 
and things, objected and charged againſt him, in and by the /ourt» 
of the ſaid articles of complaint. That he had not ſhewn any 
juſt cauſe why he ſhould not be removed from his office. That 


4 (a) Supra, p. 135. 
5 the 
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the Mayor and the reſt of the burgeſſes holding the meeting, 
had reſolved, that, for the non-refidence, abſences, &c. whereof 
he had been adjudged guilty, he ought to be removed, and did 
then and there remove him. That he had not afterwards been 
elected, admitted, {worn in, or reſtored ; and that, for theſe rea- 
ſons, they could not reſtore him, or cauſe him to be reſtored. 

In the caſe of Luther, the return was, in every material part, 
exactly like that in the caſe of Fane. The validity of the re- 
turn in the caſe of Luther, was argued before that in the caſe of 
Fane, (Lord MANSFIELD being, I believe, abſent,) by Rooke, 
and Lawrence (o); but I was not in court. Afterwards the caſe 
of Fane was argued by the ſame gentlemen, on this day. 

Rook E, againſt the ſufficiency of the return, —T ſhall make 
three objections to this return. 1. Becauſe it does not ſtate that 
the meeting which disfranchiſed Fane, was held by any right or 
cuſtom. 2. It does not aver that the corporation at large had 
an authority to disfranchiſe. 3. It does not ſtate that they had 
a right to disfranchiſe for the reaſons for which they have re- 


moved the proſecutor. — 1. It is not ſtated that the meeting, . 


when the disfranchiſement was pronounced, was held by cuſ- 
tom or charter; and one, or the other, is neceſſary to warrant 
a mayor in calling a corporate aſſembly. In the caſe of the 
King v. Richardſon (p), a cuſtom to hold the meeting was al- 
ledged in the plea to the quo warranto, although pleas do not re- 
quire ſo great certainty as returns. Unleſs it can be ſtated as ge- 
neral law, that a mayor can call corporate aſſemblies at his plea- 
ſure, this meeting was not legal. —2. The right in the corpora- 
tion at large to disfranchiſe their members, is not averred. The 
return may be all true, and yet the proſecutor may have been un- 
juſtly removed. This deprives him of any remedy, by traverſe, 
or action. The ſame ſtrictneſs is required, and the ſame princi- 
ples govern, in returns to writs of mandamus, as in indictments, 
or returns to writs of habeas corpus; Rex v. Hutchinſon Mayor 
of Carlifle (9), where it is ſaid, on the margin (7), that returns 
to mandamuſes require even greater certainty than indictments, 
becauſe they cannot be traverſed, (that is, at common law). 
Now, in the caſe of indictments, they are bad wherever all the 
facts ſtated may be true, and yet the party innocent; 2 Haw. 
PL Cr. c. 25. § 57. & F 119. 123. 126. where it is laid down, 


that the caption of an indictment muſt ſhew, that the indit- 


() On Saturday 24th April. (2) M. 9 Gen. 8 Ned. gg. 
47) Z. 31 C. 2. 1 Barr, 517. | (r) 1bid, 101. 
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1779. ment was taken before a competent juriſdiction, and that the 
The Exe Jurors had authority to find it. In returns to writs of haþeg, 
2 againſt *corpus, an expreſs and certain cauſe of commitment muſt be ſet 
YMEREGIS, 
= forth, for the court will intend every thing againſt the perſon 
15149] making the return; Deyton's Caſe (r), and 1 Salk. 3 50. 5 Mod. 

83. But it will be ſaid, that a power of amotion is incident to 
every corporation, and, therefore, it need not be ſtated. What 
is meant by incident? If it means, that it necefſarzly belongs to 
the corporation at large, I deny it. In Lord Coke's time, it way 
held, that a corporation had not the power of amotion, unleſy 
by cuſtom or charter. However, that doctrine has been over-ruleq 
fince, in Lord Bruce's Caſe (s), and in the King v. Richard. 

fon (t), and I admit that corporations have a power to disfran- 
chiſe. But cuſtom, charters, or bye-laws, may reſtrain that power 
to a part. If they are ſilent, it is veſted in the whole body. The 
queſtion, therefore, comes to be, how far it is neceſſary to ſtate 
legal preſumptions. They only ſtand, till the contrary is proved. 
If it is competent to encounter ſuch legal preſumptions, a return 
ought to ſtate ſomething which will enable the oppoſite party 
to contradict what the general preſumption would eſtabliſh. But, 
on this record, it is impoſſible for us to deny the right in the 
body at large. It ought to have been expreſsly alleged. In 
indictments for not repairing highways. or bridges, a afthough 
the inhabitants at large are bound, at common law, to repair, yet 
it is always charged that they are liable, to let in a plea that they 
are not, but that particular perſonsWe. —(BULLER, Fuſtice,— 
« You cannot traverſe that averment in the indictment.“ This 
caſe muſt be conſidered as independent of the ſtatute of Queen 
Anne (u), for that act was intended ſolely for the benefit of 
perſons ſuing out writs of mandamus, and not to take away the 
ſtrictneſs which the Common law required in returns; Rex. v. 
Mayor of Lynn (v), and 2 Burr. 733. 741; and the certainty ne- 
ceflary at common law is eſtabliſhed by Bagg's Caſe (v), in Rex v. 
Clapham (), and in Rex v. Mayor of Abingdon (x). As to pre- 
cedents, there is not one which does not aver a right to disfran- 
chiſe, except that in Begg's Caſe, and it has never been ſaid that 
the return in that caſe could be ſupported. No inconvenience 
can ariſe from obliging the party to put this right on the record, 
* whereas there will be great inconvenience the other way, as it 
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| will enable a mayor to throw the whole corporation into confu- 
ſion, without any danger to himſelf. — 3. Suppoſing the power 
*of amotion to be in the corporation at large, they have not 
ſhewn a right to disfranchiſe for the cauſe for which this pro- 
ſecutor has been removed. They do not ſtate that they ever 
gave him notice to come in and reſide. They only ſay, that he 
was non-reſident, at and ſince the time of his election, but no 
inſtance of any particular abſence is ſpecified. On this point, 
I maſt rely on the principles laid down by your Lordſhip, in 
the caſes of Rex v. Richardſon (a), and Rex v. The Mayor of Li- 
werpool (5). It is charged, generally, that Fane wilfully ab- 
ſented himſelf, but no particular inſtance of diſobedience to any 
ſummons to attend is ſet out, which ought to have been done, 
according to the doctrine in Rex v. The Mayor of Doncaſter (c), 
and in The City of Exeter, v. Glyde (d). . 
Lawrence, for the defendants, 1. If the corporation had a 
power to amove, and yet could not aſſemble for that purpoſe, 
that power would be nugatory. In the caſe of The King v. Rich- 
ardſon, the ground of amotion was non-attendance at corporate 
meetings, and, therefore, it was neceſſary to ſtate the right to hold 
thoſe meetings. — 2. In all the former caſes, they have founded 
the right on charter or cuſtom. This is the firſt in which the 
power to remove as incident to the corporation at large has been 
relied upon, and, therefore, it is not to be judged of ſtrictly by 
former precedents. But that ſuch a power is, at common Jaw, 
incidental to every corporation, is clearly eſtabliſhed by Lord 
Bruce's Caſe, and by that of the King v. Richardſon. Every com- 
mon law right will be taken notice of by the court. The buſi- 
neſs of pleading is to ſet forth the facts, not to draw inferences 
of law, Certainty to a common intent is all that is required in 
returns, and Chat not, as has been argued, to enable the other party 
to bring an aRion for a falſe return, but for the information of 
the court, as was held in Rex v. The Mayor of Avingdon, (e). 
This is reſembled to caſes of indictments and returns to writs 
of habeas corpus. But, as to indictments, the record mutt 
ſhew, before whom they were found, and by what jury tried, 
becauſe thoſe are facts; but it is never ſet forth, that the 
grand jury had power to and the indictment, or that the judge 
* had authority to try it, becauſe thoſe concluſions in Jaw are 


(a) 1 Burr. 549. (4) 7. 3 U. M. 4 Mod. 33. 
(5) H. 32 Geo. 2, 2 Narr. 731. (e) 1 LA. Raym. 559. 8560. 


(c) M. 3. Geo. 2, 2 Ld. Raym. 1564. 
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made by the court. So, in returns to writs of Habeas corpus, if 
the power of commitment is at common law, it is never tated 
in the return. Thus, in the caſe of Croſty Lord Mayor of Lon. 
*gon (e), the power of the Speaker of the Houſe of Commons 
was not alleged. In an indictment againſt a gaoler, for an eſcape, 
there is no occaſion to aver, that he was bound by the duty gf 
his office not to ſuffer his priſoner to eſcape. So, in an in- 
dictment for not performing ſtatute-labour on the highways, the 
authority of the overſeers to appoint the work need not be al- 
ledged; Rex v. Boyall (f). The reaſon why, in an indictment 
for not repairing a road, it is ſtated, that the inhabitants ought 
to repair, is to give an opportunity of introducing the name or 
deſcription of the defendants, for the purpoſe of ſhewing who 
are the offenders; but, if that were done in any other way, it 
would be ſufficient. It is not neceſſary to follow the common 
form of words. Indictments for perjury are the only inſtances 
in which a legal authority is uſually ſet forth. But that has 
only been the practice ſince the ſtatute of 23 Geo. 2. (g). The 
precedents, before that period, do hot contain ſuch an averment; 
Co. Ent. 363. 368. Tremayne 136. 144. 7 1 57. It is ſaid, 
that whatever was neceſſary to be ſtated before the ſtatute of 


Queen Anne, is ſtill neceſſary. This I admit. - But then all 


the precedents of returns before that ſtatute,» were alſo prior to 
Lord Bruce's Caſe, when the general power of corporations at 
large was firſt ſettled, and, till then, it was thought neceſſary to 
ſtate the power, it not being conſidered as incidental. It is 
ſaid, the facts here alledged may be all true, and yet the party 
unjuſtly removed, and that he will have no remedy, But, if 
the corporation have not the power of amotion, he ſtill remains 
a capital burgeſs. If the right were not in the corporation at 
large, he might have ſuggeſted, in his writ, that it was in a 
ſcle& part, and that he had been amoved by the whole body, 
and then the return muſt have denied the right to be in the ſe- 
lect part. As the ſuggeſtion of falſe facts is a ground for an 
action, ſo is the ſuppreſſion of true facts. Thus, ſuppoſe there 
were two charters, one giving, (with other privileges, ) a power of 
amotion to a ſelect part of a corporation, another, of a later date, 
confirming the other as to every thing elſe, but reſtoring the 
right of amotion to the body at large. If a mandamus, in ſuch a 
caſe, were to ſtate a removal by the ſelect part, and the return 
(e) CI B. E. is, Geo. 3. 3 Wil. 188. (FF. 32 & 33 Geo. 2. 2 Burr. 832. 

Since reported, 2 Black. 754. (g) Cap. 11. 1. Infra, 185. 
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were to ſet forth the old charter only, all the facts in that 
return would be true, yet certainly an action on the caſe might 
be maintained for the deceit.— 3. A ſtronger caſe of wilful 
rabſence cannot be ſtated, for the proſecutor is alledged never to 
have reſided ſince his election. In Rrchard/on's caſe, the offence 
was the non-attendance at particular courts, of which he might 
not have had notice; and, therefore, it was neceſſary to ſet forth 
that due notice had been given. But I conceive that, by law, a 
capital burgeſs is obliged to reſide, and that, in ſuch caſe, non- 
reſidence, without any ſummons to attend, is a forfeiture. In 
Lord Sbreuſbury's Caſe (5), it is held, that, where an office 
concerns the adminiſtration of juſtice, the officer isliable to for- 
feiture for non-attendance, or non-uſer, and that he is bound to 
attend without any demand or requeſt. In Ghyge's Caſe (i), 
non-refidence is ſtated to be a forfeiture of the office of alder- 
man. In Yaughan v. Lewis (&), Lord Holt ſays, that a clauſe 
in a particular charter, making non- reſidence 3 forfeiture, was 
only declaratory of the common law, for that non- reſidence, was, 
by law, good cauſe to remove a member of a corporation (J). 
In the caſe of the King v. The Corporation of Wells (m), a de- 
termined neglect, or wilful refuſal, is held to be a ground of 
forfeiture ; and ore fidence 1 is the molt glaring neglect of any; 
and, in the caſe of The Queen v. T. ruebody (2), it was expreſsly 
decided, that, if a capital burgeſs quite leaves the borough, and 
goes and reſides in another place, it is a ſufficient ground for 
turning him out, and that there is no need of ſummoning him 
before he is removed, becauſe he has abdicated the borough. 
But, if this return were bad, the court would not grant a pe- 
remptory mandamus, when it appears that the proſecutor has 
deſerted the corporation ; Rex v. The Moyer of Newcaſtle cited 
in Rex v. Richardſon (0). 

Lord MANSPIETD, — The only queſtion is, Whether, taking 
the law as clearly eſtabliſhed, that the power of amotion is inci- 
dent to a corporation, this would have been a ſufficient return 
before the ſtatute of Queen Anne; for ] take it to be ſettled, that 
the ſame certainty is required now, as before that ſtatute, though 
I think at firſt it might have been otherwiſe determined, becauſe 
the reaſon was not the ſame. The great objection made to this 
return is, that the defendants have not ſet out, that the body at 


(5) T. 8 Jac. 1. 9 Ce. 50. (m) H. 7. Gee. 3. 4 Barr. 1999. 
(i) 4 Mod. 36. (2) E. 5 Ann. 2. Ld. Raym. 1275. 
(4) E. 4. V. & M. Carib. 227. ( I Burr. 5 30. 534. 
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large has the power. They have ſet out the charter, and we muſt 
take it to be as ſtated, and there is no ſpecial power thereby given 
either to the whole body, or any ſelect part. In ſuch a caſe, the 
charter making them a corporation, the law implies the right to 
remove to be in the whole body. The charter leaves it to the 
rule of law. It is ſaid, there may be ſome other charter or bye- 
law to the contrary. But is it neceſſary to ſtate every poſſible ne- 
gative, —as, that there is no other charter, no bye- law, Sc? I 
think it is not. If there were another charter or bye-law re- 
ſtraining the power, and that were not ſet out, can there be a 
doubt but an action would lie? That would be miſleading the 
court. Wherever there is a ſuppreſſion of truth, and the party 
is thereby injured, he may maintain an action. As to the cauſe 
of removal, it is ſet out in expreſs words, viz, a general non- 
reſidence. But, if the corporation has the power to remove, 
they muſt have power to hold a meeting for that purpoſe, and 
that, being incident to the other, need not be ſet out. It is 
not true that you are to preſume every thing againſt a return. 
You are not to preſume for or againſt it. 
WiLLEs, and ASHHURST, Juſtices, of the ſame opinion. 
BULLER, Juſtice, —I will take the firſt and third objections to- 
gether; and, with regard to them, I think that a general non- 
reſidence being expreſsly ſtated as the ground of amotion, it was 
not neceſſary to give notice to come and reſide, for, if a member 
of a corporation ought, by his office, to reſide, he is bound to 
know the law; and, where there is a right to remove, there muſt 
be a right to aſſemble for that purpoſe. As to the great queſtion, 
Whether it was neceſſary to ſtate that the power of amotion was 
in the body at large, it has been admitted, that it is, by law, 
incident to the whole body, if not reſtrained, by an expreſs grant, 
to a ſelect part. It is alſo admitted, that, if it had been ſtated, 
it would not have been neceflary to prove it. But it is inſiſted, 
that this return may be true in every thing, and yet the party be 
entitled to be reſtored, and that he has no opportunity of traverſ- 
ing the right, or bringing an action for a falſe return. I agree 
that, in theſe returns, the ſame certainty is required as in indict— 
ments, or returns to writs of habeas corpus. Lord Coke has di- 
ſtinguiſhed certainty in pleading into three ſorts | + 53] ; 1. Cer- 
tainty to a common intent, which 1s ſufficient 1n a plea in bar; 


i [+ 53] For an explanation of the differ- I caſe of Rex v. Horne in Dom. Proc. 11 May. 


ent ſorts of certainty, Vie the judgment | 18 Ceo, 3. Coxop. 672, 682. 


delivered by Pe Grey, Chief Juſtice, in the 


2, Certainty 


/ 


2. Certainty to a certain intent in general, as in counts, replica- 
tions, Gc. and ſo in indictments; 3. To a certain intent in 
every particular, which is neceſſary in eſtoppels. The ſecond of 
thoſe ſorts is al that is requiſite here, and I take it to mean, 


what, upon a fair and reaſonable conftruftion, may be called 


certain, without recurring to poſ#ble facts, which do not appear. 
Before the caſes of Lord Bruce and Richardſon, it was thought ne- 
ceſſary, to ſtate the power to be in the corporation at large, becauſe 
it was not then conſidered as incident to them. It is one of the 
firſt principles of pleading, that you have only occaſion to ſtate 
facts; which muſt be done, for the purpoſe of informing the 
court, whoſe duty it is to declare the law ariſing upon thoſe facts, 
and to apprize the oppoſite party of what is meant to be proved, 
in order to give him an opportunity to anſwer or traverſe it. It 
is now ſettled to be matter of law, that, primd facie, the power of 
amotion is in the body at large. Being matter of law, it is not 
traverſable. But the preſent proſecutor may now reply, that the 
power is not according to the general law in this caſe, bat ina 
ſelect body, which may then be tried by a jury. If the return be 
certain on the face of it, .at is ſufficient, and the court cannot 
intend facts inconſiſtent with it, for the purpoſe of making it 
bad. We muſt conſider the charter as truly ſtated, becauſe no- 
thing appears to contradict it ; and, if ſo, the law ſays, that, by 
ſuch a charter, the corporation at large have the power of amo- 
tion. If preſumptions were to be allowed, certainty in every 
particular would be neceſſary, and no man could draw a valid 
and ſufficient return. If the power of amotion is, in this place, 
in a ſelect part, and the preſent return is bad on that account, I 
am clear that an action will lie. I ſay, if it is bad on that ac- 
count, becauſe it does not neceſſarily follow that it is bad, The 
contrary was held in Braithwaite's Caſe (p), which was recog- 
nized to be law by this court not many years ago, in a caſe from 
the borough of Leiceſter. Braithwaite's Caſe alſo proves, 1. that, 
although a return be true in words, yet, if it is falſe in ſubſtance, 
an action will lie, and, 2. that preſumption and intendment, 
as far as they go, mult be in favour of returns, not againſt them. 
If, in this borough, the power is given to a ſelect part, by the 
charter or otherwiſe, the court is impoſed upon, and the pro- 
ſecutor injured; and it would be a very proper ſubje& for an 
action, | F | 


(2) E. 21 Car. 2. 1 Ventr. 19, | 
2 - The 
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Saturday 1lt 
May. 


On a general 
plea of bank- 
ruptcy under 
5 Geo. 2. c. 30. 
the plaintiff 

may give the 


condition of 


the bond on 
which the 
action is 
brought 7x 
evidence, to 
ſhew that he 
1s not barred 
by the certi- 
ficate.— If a 


bond by a 


principal and 


ſurety has not 


been forfeit- 


ed betore the 
bankruptcy 
of the ſurety, 
the debt can- 
not be proved 
under his 
commiſſion, 
and he may 
be ſued upon 
it, after he 
has obtained 
his certifi- 
Cate, 


CASES IN EASTER TERM 


The court pronounced judgment in favour of the return, both 
in the caſe of Francis Fane, and in that of Luther ; but, upon 


the ſuggeſtion of the Solicitor General, that another objection, 


which was afterwards argued in the caſe of Arthur Raymond, 
applied alſo to theſe two, (as well as to ſeveral others,) they 
were all left open to the opinion of the court upon that objec. 


tion (.) 
| (2) Infra, p. 174. Note. 


Also and another againſt PRI E. 


HIS was a ſpecial caſe reſerved for the opinion of the 
court. The action, which was debt upon a bond, was tried 
before BULLER, Juſtice, at Guildhall, at the 22 after Hilary 
Term, 19 Geo. 3. 
The declaration ſtated, That the defendant, on the 17th of 


June, 1772, by his writing obligatory, acknowledged himſelf | 


to be bound unto William Naſh, in his lifetime, by the deſcrip. 


tion of the Lord Mayor of the city of London, Sir Robert Lad. 


broke, in his lifetime, and Robert Alſop, Eſq; (one of the plain- 


tiffs,) by the deſcription of the two ſenior Aldermen of the ſaid 


city, Sir, James Eyre, Knight, the other plaintiff, by the deſcrip- 


tion of the Recorder of the ſaid city, Sir Stephen Theodore 


Fanſſen, Bart. in his lifetime, by the deſcription of the Chamber- 
lain of the ſaid city, in 200. to be paid to the ſaid obligees, 


when the defendant ſhould be thereunto requeſted, and that, 


though often requeſted, he had not paid the ſame, or any part 
thereof, to the ſaid obligees, or any of them, in the lifetime of 
Naſh, Ladbroke and Fanſjen, nor to the plaintiffs, or either of 
them, ſince the death of the ſaid Naſh, Ladbroke and Fanſſen.— 
To this declaration the defendant pleaded, generally, that, after 
making the bond, and before the action brought, he became a 
bankrupt, within the meaning of the ſtatutes made againſt bank- 
rupts, or one of them, and that the cauſe of action accrued be- 
fore the time when he ſo became a bankrupt; and concluded to 
the country. 

The caſe ſtated, That a 3 of bankruptcy iſſued 
againſt the defendant on the 5th of September, 1776, and that he 
afterwards obtained his certificate, which was allowed by the 
Chancellor on the 1ſt of May, i777. It then ſet forth the 


bond on which the action was brought, and the condizion. The 


4 | bond 


2 .,, 5. 
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bond appeared to be a joint and ſeveral bond by James Sage 
Thomas Lawrence, the defendant Price, and Begjamin Jvory. 
The condition recited, 1. That Samuel Milſon, late of Hatton 
Garden, in the county of Middleſex, Eſq; deceaſed, by his laſt 
will and teſtament, bearing date the 27th of October, 1776, di- 
rected that his executors ſhould pay the ſum of 20,008/. if the 
reſidue of his eſtate ſhould amount to that ſum, or, if not, the 
amount of ſuch reſidue, to the Chamberlain of London, for the 
tine being, to whom, together with the Lord Mayor, the two 
ſenior Aldermen, and the Recorder, for the time being, he com- 
mitted the management thereof, for the uſe and intent, that the 
ſaid 20, O00 J. or the amount of ſuch reſidue, ſhould be a perpe- 
tual fund, to be lent to young men who have ſet up one year, 
or not mare than two, in ſome trade or manufacture, in the city 
of London, or within three miles thereof, and who could give 
ftisfatory ſecurity for the repayment of the money ſo to be lent 
to them; and his will was, that no more than 3001. nor leſs than 
100 J. ſhould be lent to any perſon or perſons in copartnerſhip, 
nor for any longer term than five years, and that every perſon, to 
whom any of the ſaid money ſhould be ſo lent, ſhould, for the 
firſt year, pay 1 per cent. and, for the remainder of the time while 
he ſhould keep the principal, 2 per cent, per annum; and that 
the borrower ſhould pay the intereſt half-yearly to the ſaid 
Chamberlain of London, under certain limitations and reſtric- 
tions therein particularly mentioned. 2, That Braſs Croſby, 
Eſq; the late Lord Mayor, Sir Robert Ladbroke, Knight, and 
Robert Alſop, Eſq; the late and then two ſenior Aldermen, James 
Eyre, Eſq; the late and then Recorder, and Sir Stephen Theodore 
Janſſen, Bart. the late and then Chamberlain, having accepted 
of the truſts ſo repoſed in them, the executors had, ſometime 
before, paid to the ſaid Sir Stephen Theodore Fanſſen, out of the 
aſſets of the teſtator then come to their hands, 10, ooo“. in part 
of the 20, ooo J. which ſum of 10,000/. had ſince been applied 
and diſpoſed of according to the uſes and directions in the ſaid 
will. 3. That the executors had paid, out of aſſets of the teſ- 
tator, ſince come to their hands, the further ſum of 10,000 /. 
4. That the ſaid James Sage Thomas Lawrence, (the borrower, 
and firft obligee in the bond,) who had been ſet up fifteen 
months in the trade of a watch-caſe maker, in the pariſh of St. 
| Fobn, Clerkenwell, in the county of Middleſex, had applied to 
the truſtees, for the loan of 100/. part of theremainder of the ſaid 
truſt-money, for the time, and upon the terms, in the ſaid will 
| 1 mentioned. 
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1779, mentioned. 5. That the truſtees, being ſatisfied, from the beſt 
—> information they could obtain, that the ſaid James Sage Thomas 
again Lawrence was, according to the directions and meaning of the 
" will, a proper and deſerving perſon to have the benefit of part 

of the ſaid truſt-money, had, that day, advanced and lent him 

100/. part thereof, for the term of five years, if he ſhould fo long 

live, on the terms and conditions in the ſaid will recited, and 

| therein after limited and appointed. The condition then declared, 
{ that the bond ſhould be void, if, 1. the ſaid James Sage Thomas 
[157] Lawrence, his executors and adminiſtrators, ſhould pay the inte. 
: reſt, (in the manner above mentioned); and if, 2. the ſaid James 
Sage Thomas Lawrence, his executors or adminiſtrators, ſhoulg, 

within twenty days after the expiration of five years, in caſe he 

ſhould ſo long live and enjoy the benefit of the loan, repay, or 

cauſe to be repaid, to the Chamberlain of the city for the time 

being, on account of the truſt, the ſaid principal ſum of 1001; 

and if, 3. (in caſe the ſaid James Sage Thomas Lawrence mould 

die before the expiration of the five years,) his executors or ad- 
miniſtrators ſhould, within three months after his death, repay 

the principal in like manner, together with all intereſt that ſhould 
be then due; and if, 4. (in caſe the ſaid James Sage Thomas 
Lawrence, or both or either of his ſureties, within the five years, 
or before the principal ſhould be repaid, ſhould remove from 
their then preſent or future place of abode, or in caſe the ſaid 
Thomas Price (the defendant) or Benjamin Toory, or either of 
them, ſhould, within the time aforeſaid, die, or become bank- 
rupt, or inſolvent, or compound with their creditors,) the ſaid 
James Sage Thomas Lawrence ſhould, within a month after ſuch, 

or any, or either of ſuch removals, deaths, inſolvencies, or com- 
poſitions, give notice thereof, in writing, to the clerk of the truſt 
for the time being, and alſo, if required ſo to do, within one 
month after notice ſhould be given to him for that purpoſe, by 
the ſaid clerk for the time being, nominate one or two other 
good and ſufficient ſurety or ſureties, to be approved of by the 
truſtees for the time being, in the room of him or them ſo re- 
moving, dying, becoming bankrupt, or inſolvent, or compound- 
ing his or their debts, and ſhould alſo, with ſuch new ſurety or 
ſureties, enter into a new bond to the truſtees for the time being, 

and ſo tot ies quoties. 

This was all that was Rated i in the caſe; but it was admitted, 


at the trial, and on the argument, that the bond had not been 
4 | forfeited 
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forfeited by the breach of any of the ſtipulations in the condition, 
till after the bankruptcy, viz, not till the 7th of Fuly, 1777. 


Davenport, for the plaintiffs.— Morgan for the defendant.— 


The caſe was argued on Friday, the zoth of April. 

Two queſtions were made. I. Whether the plaintiffs could 
avail themſelves of the condition, as they had not put it upon 
the record. 2. Whether, if they could, this was not ſuch a debt 
before the forfeiture, as might have been proved under the com- 
miſſion. Cooper, who was of counſel for the defendant at the 
trial, had objected to the reading of the bond and condition by 
the plaintiffs, and to their being inſerted in the caſe, becauſe 
the bond, as ſtated in the declaration, was admitted by the plea, 
and not put in iſſue. BULLER, Juſtice, on the argument, ſaid, 
that he had thought Cowper was right in his objection, but that 
he had permitted them to be ſtated in the caſe, from deference to 
the gentlemen, (the Solicitor General, Dunning, and Davenport,) 
who were of counſel for the plaintiffs. 

Davenport, on the part of the plaintiffs, argued as follows ;— 
1. Wherever, by an act of parliament, a defendant is permitted 
to plead generally, and give the ſpecial matter of-his defence in 
evidence, the privilege 1s reciprocal, and the plaintiff may alſo 
give all ſpecial matters in evidence, which tend to ſupport his 
demand. Pleas of bankruptcy, (ſuch as the preſent,) under the 
ſtatute of 5 Geo. 2. (7), always conclude to the country. This 
is the ſettled form, which has been uſed ever ſince the paſſing 
of the act; and there is no example of ſuch a plea being demur- 
red to for not concluding with a verification. This being the 
proper concluſion of the plea, it was impoſſible for the plaintiffs 
to reply, and ſo put the condition on the record, and therefore 
the only method in which they could ſhew the nature of the debt, 
and that the bond was not abſolute, was by producing it in evi- 
dence, In the caſe of Thornton v. Dallas (s) indeed he ſaid that 
he had, to a plea of bankruptcy which concluded to the coun- 
try, replied the ſpecial matter, in order to put the queſtion in 
the cauſe upon the record ; but that, if the replication had been 
demurred to, he muſt have withdrawn it, and given the ſpecial 
matter in evidence. Before the ſtatute of 5 Geo. 2. the caſe was 
otherwiſe. The defendant then was obliged to ſet forth, in his 
plea, the trading, the act of bankruptcy, the petitioning ere- 
ditors debt, &c. as was determined in the caſe of Twlly v. 


(r) c. 30. & 7. (s) Supra, M. 19 Geo. 3. p- 46. 
Sparkes 


163 


1779. 
— 


ALsor 


againſt 
PriICE. 


(158 ] 


== 
— 
==. — — — —— 
ü — — — i 


— — ESE = 


— — 
Ia — 
. — 


= 


1 
— 


—— rot 
AS 


7-5 


Ce eee — — — 
2 — = A 


— 


- _ ws > — — be 
— 3 = by 
— I 
rr >. - 

_ — = —— 


— FY 
DES 


SED 
CS 


— 
— 
— — 
Ce —— 
—— — 


— 


— 


= — EE 
— 


= — 
2 — — 


= FR: | b : 
= — — — 2 
S2 2FS> 1 E => 


ER. 


. — 
= — — — 
> — — 


= _ 
NT mn 
I 

== IEC. 


£ —— 
— — — — 


1 
wil 
in 
iN 
1 
. 
ir 
14 
i» 
j 
11] 


2 
ae Boas — b 
— — 


22 — Wen ds 
— — 


— * 
oo 3 5 — 
7 


—— 


— — — 
— — 


1 kr * 
A —— 8 _— — 1 —_ | wwe. — 23> 
——— nent —_— —_— REST * e. — 
* 25 — 1 — — = 8 _ =_ - — ere 
— —— In — hs - 1 : : : f — 25 pu =: - : : 
— b — — — ER x arr a _ — = —— — 
—— — — — l — * — = 
: —— me 2 — Fe. —— r — 
_ — egg og, — — = — = - 


— 


TIES; —— 
RN 5 
5 5 


— — —__—_—— 


— — 
Wn — 
——— —— 


. ———— 


— 
— 


164 


1272795 
Coon pnmumed 


ALsSoP 


againſt 
PRICI. 


[159] 


1548. 2 Str. 867, 


CASES IN EASTER TERM 


Sparkes (t), and, to ſuch a ſpecial plea, it was in the plaintiff, 
power to reply the ſpecial matter. Beſides, in the caſes of bank. 
ruptcy, before the ſtatute, the defendant, in an action on a bond, 

could not, (as he cannot till in any other inſtance,) plead any 
matter whatever in diſcharge of the bond, without ſetting forth 
the condition. By this means, an opportunity was given to 
the plaintiff to avail himſelf of the condition, and it can ne. 
ver have been the intention of the ſtatute to deprive him of 
that advantage, which would be the caſe now, if he could 
not give it in evidence. 2. As to the merits, this is not, as 
againſt the ſureties, debitum in preſent, ſolvendum in futuro. It 
was not certain, at the time of the bankruptcy, that ever the de- 
fendant would be liable to the debt. It is not, therefore, a debt 
within the ſtatute of 7 Geo. 1. cap. 31. which only applies to 
caſes where the money is due at the time of the bankruptcy, al- 


though not payable till a future day. That ſtatute directs a rebate 


of the intereſt for the interval between the actual payment of the 
dividend, and the time when the payment of the debt ſhould 
have been made, but what rebate of intereſt could have _ 
made to the plaintiffs in the preſent caſe [8]? 

Morgan, for the defendant, infiſted, r. That the plaintiffs had 
undertaken to ſtate their whole caſe in their declaration, and, if 
they had thought fit, they might there have ſet forth the condi- 
tion of the bond, but as they had not done ſo, it ought to be 
conſidered as an abſolute bond, for ſuch it appeared to be from 
the declaration. The plea admitted the bond to be ſuch as the 
plaintiffs, who ought to know their own title, had ſet forth, and 
only aſſerted, that the defendant had become a bankrupt ſubſe- 
quent to the time when the cauſe of action accrued. Nothing 
but that fact was in iſſue, and therefore the condition ought not 
to have been read; for it appeared, upon the plaintiffs' own 
ſhewing, that the debt was Uue immediately on the execution of 
the bond, long before the time when the defendant had proved 


that he had become a bankrupt. 2. That this was a debt which 


certainly would become due at a future day, and, therefore, with- 
in the ſpirit of the ſtatute of 7 Geo. 1. That, in truth, the debt 


was contracted, and completed, at the time when the money was 
advanced. For this he cited Macarty v. Barrow (u). He allo 


[8] Tully v. 8 farkes is alſo in point for the plaintiffs on this ſecond head. 


(rt) B. R. M. 2 Geo. 2. 2 Ld. Raym. 1546. (u) B. R. E. 6 Gee. 2. 2 Str. 949. 3 Mil. 
| 16. Supra, p. 55, Note [+ 28] 


cited, 
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cited Ex parte Caſwell, before Lord King (v), Ex parte Green- 
way (), Ex parte Groome (x), and Ex parte Michell ( y), before 
Lord Hardwicke, and Swaine v. De Mattos (z), [9]. 

* Davenport, in reply, inſiſted, That it was not incumbent on 
the plaintiffs to ſtate the condition, in the declaration; they 
might not know that the defendant had been a bankrupt, nor, 
if they did, that he would avail himſelf of that defence. It 
would be a ſingular hardſhip if it were required of them to fore- 
ſee, and anſwer by anticipation, every poſſible defence that 
might be ſet up (10). 

BULLER, Fuſtice, having aſked, whether there was any in- 
ſtance, which had come before the court, where the plaintiff had 
been permitted to ſet forth the condition of a bond in his repli- 
cation, Davenport ſaid, it was done in the caſe of Webſter v. 


Banniſter (a), [11]. 


The Solicitor General mentioned a caſe of Pattiſon v. Banks, 
12] at the Aſſizes at Carliſie, before AsHnursT, Juſtice, in 
which he ſaid, the pleadings were ſimilar to thoſe in the preſent 
caſe ; that, the certificate having been produced, and the bank- 


ruptcy appearing to having been long ſubſequent to the date 


[9] The point ruled in the caſe of Sawaize | 


v. De Mattos, was only, that bonds payable 
at a future day are within the ſtatute of 
7 Geo. 1, though not given for goods ſold 
by traders. The four caſes in Chancery cited 
by Morgan all go to eſtabliſh the point 
inſiſted on by the plaintiffs in this preſent 
cale, viz, that a debt which may perhaps 
never become due from the bankrupt, can- 
not be proved under his commiſſion, and, 
of courſe, is not diſcharged by his certifi- 
cate, 

[10] In Tully v. Sparkes the condition was 
ſet forth in the declaration, and, in the caſe 
Ex parte Cafavell, Lord King is ſtated to have 
ſaid, Ihe certificate will not bar, if the 
« obligee is careful in declaring upon his 
« bond; indeed if the party declared upon 
** the bond only he ſhall be barred: Secus 
if he ſets forth as well the condition, as 
* the bond in the declaration, for then it 
„ muſt appear that the cauſe of action 
did not accrue at the time of the obligor's 


(v) M. 1728. 2 P. W. 497, 
(ww) 1740. 1 4th. 113. 

(x) 1744, ibid. 115. 

(3) 1751, 1752, ibid. 120, 121. 


X ---- 


of 


* becoming a bankrupt.” 2 P. V. 499. 
However this was only an ebiter opinion. 
[11] That caſe came on in court in M. 
19 Geo. 3. but 1 have poſtponed the report of 
it to E. 20 Geo. 3. becauſe the laſt proceed- 
ings in court were in that term. The plea 


was a diſcharge under the inſolvent debtors. 


act, and it concluded with a werifcation. 

[12] The principal queſtion made in that 
caſe was, whether bonds not granted for the 
price of goods, are within the ſtatute of 
7 Geo. 1. c. 31; when the court decided 
that they are. Swaine v. De Mattos was 
cited, and, being ſaid by Chambre, (for the 
plaintiff,) to be only a N/% Prius caſe, Meod, 
(for the defendant,) anſwercd, that it had 
been recognized to be law, by the court of 
C. B. in Goddard v. Vanderheyden, M. 12 
G. 3. 3 Wilſ. 262. 271. Mood endeavoured 
to argue the ſame point, which was the firft 
in the preſent caſe, in arguing Pattiſon v. 
Banks, but the court would not permit him, 
as it had not been reſerved. 


(z) T. 17 Gro, 2. at Guildhall before Tee 
Ch. Juſtice. 

(a) Infra, E. 20 Ces. 3. 5th May 1780, 
p. 378. 
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CASES IN EASTER TERM 


of the bond, he offered the condition in evidence; that this 
was objected to; but that, after ſome argument, the judge ag. 
mitted it; and that a caſe was afterwards ſtated for the opinion 
of this court, which was argued in H. 17 Geo. 3. but that this 


| point was not reſerved [ 54]. 


The court took time to conſider; and, this day, Lord a 
FIELD delivered their opinion, as follows: 

Lox D MansFlELD,—We are all of opinion, that the plea 
given by the ſtatute opens the whole merits of the queſtion in 
evidence on both ſides; and, on the merits, we think that this 
was not a debt which could have been proved ander the com- 
miſſion; for the defendant was not originally the debtor. It 
was not a debt to be paid by him in Futuro, at all events, but de. 
pended on the acts of the principal, viz. whether he did or did 
not comply with the ſtipulations in the condition of the bond. 

| The Poſtea to be delivered to the plaintiffs. [+ 55]. 


[+ 54] Pattiſon v. Banks has been ſince reported, Coup. 540. 


T+ 55] The following caſes have been 
:fince determined. 


HESKUTSON v. eonon and 
another. B. R. M. 24 Geo. 3. 


The facts of this caſe came before the 
court in a ſpecial verdict, and were theſe: 
On the 13th of Fare, 1782, the defendants 
applied to the plaintiff, to accept a bill for 
300 J. which they would draw upon him, 
and which he did, not having any effects of 
theirs in his hands. The bill being indorſed 
over by the defendants, and becoming due 
on the .16th of Auguſt, the plaintiff then 
paid it, At the time when it was drawn, 
the defendants gave the plaintiff a paper in 
the following words ; ** Received, the 13th 
of June, 1782, of Mr. R. P. Heſtuy/on, 
« his acceptance for 300 J. due 16th of Au- 
« guſt, which we promiſe to pay when due, 


% John Woodbridge & Co.“ On the 22d of 


Juh, the defendants became bankrupts, and, 

afterwards, obtained their certificate. 
Boxver, for the plaintiff, argued, that 

the note given by the defendants was a mere 


:indemnity, and that the plaiatiff's demand 


did not accrue till the bill was paid, and, 
therefore, not till after the bankruptey. 
He relied on Chilton v. Whiffin C. B. T. 
8 Geo. 3. 3 Wil/. 13. 

Chambre, for the defendants, inſiſted, that 


the note was an abſolute engagement, and 


4 


conſtituted a debt within the meaning of the 
ſtatute of 7 Geo. 1. c. 31. He agreed, that 
the meaning was to give an indemnity, but 
ſaid, the queſtion whether the caſe was 


within the ſtatute depended on the thing 


done, not the intention: that, in Chillon v. 
Whiffin, the promiſe was in the alternative, 
and conditional, not poſitive, as in this caſe. 
He cited Macarty v. Barrow, and Ex parte 
Michell Canc. 23 Dec. 1751. 1 Ath, 120. 
Lord Mansfield, — The note was clearly no- 


thing but an indemnity to the plaintif, 


againſt the conſequences of his acceptance. 
Buller, Jaſtice, — This caſe is not diſtin- 
guiſhable from Chilton v. Whiffin. The 
money was not payable at all events, in the 
preſent caſe, to the plaintiff, The defend- 
ants might have taken up the bill, and then 
the plaintiff would have had no demand 
againſt them. | 
Judgment for the plaintiff, 


Cox w. LiorarD, B. R. H. 24 Geo. 3. 


This was an action on a policy of inſur- 
ance, on the life of F. H. Byde, lately gone 
to the Eaft Indies, on the event of his dying 
between the 5th of April, 2780, and the 
5th of April, 1783. The defendant pleaded ; 
7. bankruptcy generally, and that the cauſe 
of action accrued before the bankruptcy: 


2. that the policy was made prior to the time 
of 


of his becoming a bankrupt, then the trad- | 
ing, act of bankruptcy, petitioning credi- 
tor's debt, commiſſion, proceedings, and cer- 


rifcate, ſpecially, and that he was thereby | 


diſcharged from the ſaid policy, and all 
debts due at the time of the bankruptcy, 
without ſaying that the cauſe of action ac- 
erued before the bankruptcy. To this laſt 
plea, there was a general demurrer. 
Cbanbre, for the plaintiff, inſiſted, that this 
was a contingent debt, and not diſcharged 
by the bankruptcy aud certificate, not being 
within the act of 19 Geo. 2. c. 32.4 2. for 
that, though the enacting words are gene- 
ral, wiz. © the aſſured in azy policy of 
inſurance,” yet, as the preamble only men- 
tions the caſes of inſurance on ſhips or 
veſſels, and the goods and merchandizes 
loaded thereon,” the conſtruction ought to 
confine the operation of the enacting part 
to ſuch caſes ;_ that Pattiſon v. Banks might 
be cited for the defendant, where it was 
held, that the general enacting words were 
not refrained by thoſe in the preamble, but 
that there was a difference between the 
ſubject matter of that and that of the ſta- 
tute of 19 Geo. 2; for that, if the con- 
ſtruction of the laſt- mentioned ſtature in- 
ſtead of being confined to voyages, which 
terminate in a given limited time, and are 
clearly what was in the immediate contemp- 
lation of the legiſlature, ſhould be extended 
to policies on lives, where the riſk may re- 
main unſettled for a very long and indefinite 
number of years, great inconveniences would 
follow. If the holders of ſuch policies could 
claim under the commiſſion, the aſſignees 
might either be obliged to impound effects 
for half a century; or, if they ſhould, after 
a certain period, conſider the debt as claimed 
and not proved, the policy creditor would be 
excluded from his ſhare of the bankrupt's 
-eltate, in caſe the death ſhould afterwards 
.happen within the time inſured, and would 
yet be barred from any remedy againſt the 
bankrupt. | 

Lord Mansfield, (ſtopping Word, who 
was for the defendant,)—Though the pre- 
amble does not mention inſurances of this 
ſort, yet they are within the ſame miſchief, 
and the enacting words are ſufficient to com- 
prehend them. The ſtatute of 7 Geo. 1. is 
ſimilar to this, and the caſe of Pattiſon v. 
Bands is in point. 

Buller, Juſtice, In Mace. v. Cadell. B. R. 


M. 15 Geo, 3. Cowp, 232, it was determin- 


IN THE NINETEENTH YEAR OF GEORGE 111. 


ed, that the general enacting words of 21 
Fac. 1. c. 19. F. 11. are not reſtrained by the 


particular words of the preamble. 
Judgment for the defendant. 


JOHNSON v. SPILLER, B. R. H. 24 Geo 3. 


This was an action for money had and re- 


| ceived, money paid, money lent, and on an 


account ſtated. The defendant pleaded his 
bankruptcy and certificate, and that the 
cauſe of action accrued before the bank- 
ruptcy. The trial came on at Guildball, be- 
fore Buller, Juſiice, at the Sittings after Mi- 
chaelmas term, 1783, when a verdict was 
found for the plaintiff, with 378 J. 15s. 24, 
damages, ſubje& to the opinion of the court 
on a caſe reſerved, which ſtated : That, On 
the 7th of October, 1782, the plaintiff, being 
in want of 1800/7. applied to the defendant 
to indorſe his (the plaintiff's) promiſſory 
note for that ſum, for the purpoſe of diſ- 
counting it at the Bank; and as a ſecurity, 
or indemnity, the plaintiff depoſited, in the 
defendant's hands, three Ordnance deben- 
tures, with the uſual aſſignments thereon, 


executed by the plaintiff, ſo as to render 


them negotiable, for which the following 
memorandum was figned, wiz. Received, 


Ath of September, 1782, of Mr. James Jobn- 
ſon, three Ordnance debentures, vix. Cc. 


(ſpecifying them) amounting to 2077 J. 4s. 
10d. which I hold as a collateral ſecurity for 
his note of hand to me, dated 5th Auguft, at 
three months, for 1800/, due the 8th of 
November next, J. Spiller, J. Jobaſon. 
The note for 18007. was afterwards renew- 
ed, for the accomodation of John/on, by ano- 
ther, dated the 7th of October, 1782, pay- 
able in three months, On the 12th of Wo- 
vember, 1782, the defendant pledged one of 
the debentures for 779/. 5s. 2d. with Meſſrs. 
Tibbitts as a ſecurity for 500/. for which he 
alſo gave his note of hand, payable tv-o 
months after date. On the 10th of January, 
1783, the plaintiff paid his renewed note of 
hand for 1800). to the Bank, to whom the de- 
fendant had indorſed it. On the 18th of Ja- 
nuary, 1783, the defendant became a bank- 
rupt, and, on the 29th of March following, 
obtained his certificate. On the 34ſt of Oc» 
tober, 1783, the plaintiff redeemed the de- 
benture for 7791. 55. 2d. from Meſſrs. 9 ;6- 
bitts, by paying 378 J. 15s. 3d. the remain- 
der of the 500/. having been received by 
; cn 
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them as a dividend under the defendant's 

commiſſion. | 
Wilſon, for the plaintiff. —Ba/dwiz, fo 

the defendant. [ 


Wilſon contended, that this debt could not 
have been proved under the commiſſion, | 


and, therefore, was not diſcharged by the 
certificate, The firſt ſtatute which made 
bankruptcy and a certificate an abſolute diſ- 
charge, from any debts, was 4 & 5 Ann. 
c. 17. The words were, ** Shall be diſcharged 
c from all debts by him, her, or them, due, 
«« or owing, at thc time that he, ſhe, or they, 
did become bankrupt ;** and thoſe words 
have been continued in 5 Geo. 2. c. 30. Ff. 7. 
There are only two 6ther acts, wiz. 7 Geo. 1. 
c. 31, and 19 Geo. 2. c. 32, which reſpect 
the diſcharge from debts, by bankruptcy ; 


The former extending the operation of the 


bankruptcy in that reſpe&, to debts, which 
at the time of ſuch bankruptcy are debita in 


preſenti, but ſolvenda in futuro, the other to 
certain contingent debts therein ſpecified. - 


The preſent caſe falls within neither of thoſe 
acts. The debt was not at all due from the 
defendant to the plaintiff, till the plaintiff had 
paid the money to Meſſrs. Tibbitts. It was 
not, therefore, debitum in preſenti, at the 
time of the bankruptcy, and it was clearly 
not a contingent debt within 19 Geo. 2. 
It. was Spiller who borrowed the 500 J. of 


Meſſrs. Tibbitts. He gave his own promiſſory 


note for it, and alſo pledged one of the deben- 
tures, with Johnſon's conſent ; for Johæſon's 
conſent was implied from his having made 
the debentures negotiable. Jobnſon, there- 
fore, was only liable to Meſſrs. Tibbitts as a 
collateral ſurety for Spiller, and was not dam- 
nified till October, when he redeemed the de- 
benture, and that was after the bankruptcy. 
This reſembles many former caſes of ſureties, 
and, particularly, that of Taylor v. Mille, B. 
R. H. 17 Geo. 3. Cowp. 5 25, where it was de- 
termined, that a ſurety in a bond, who paid 
the debt after the bankruptcy of the princi- 
pal, was not barred, by the certificate of the 
principal, from recovering over againſt him, 
-although the bond was forfeited before the 
bankruptcy. 
ence whether the ſurety gives a bond or not, 
or pledges part of his property, The only 
diſtinction between this caſe and Tazylor v. 


Mills is, that, here, Jobaſon might have 


There is no ſubſtantial differ- 


| 


brought an action againſt Spiller, before his 
bankruptcy, wiz. as foon as he pledged the 


| debenture. But that action muſt have been 


trover, the right to which certainly ſill re. 
mains ; for bankruptcy is no plea to an ac 
tion for a tort (a); and the circumſtance of 
the plaintiff*s having got back the deben. 
ture, would only go in mitigation of dama. 
ges. The only objection, therefore, here, 
muſt be to the form of the action; but, if 
the plaintiff has been obliged to pay the mo- 
ney in order to recover the debenture, why 
ſhould he not recover that money upon an 
implied aſſumpfit. He may wave his remedy 
for the tort, and affirm the tranſaction of the 
pledge, and then the caſe is the ſame as if 
he had gone at. firſt with the defendant to 
Meſſrs. Tib4itts, and had then pledged the 
debenture as a collateral ſecurity. 

Lord Mansfield, (ſtopping Baldauin, ) — This 
is a very plain caſe. Johnſon, wanting money, 
prevails on Spiller to lend him his name, by in- 
dorſing his note to be diſcounted at the Bank, 
giving him, as a ſecurity, this debenture, 
(among others,) and making it negotiable. 
This put it in the defendant's power to diſ- 
poſe of it, and he pledged it with Meſſts. 


Tibbitts, Afterwards, on the 1oth of Ja- 


nuary, 1783, Johnſon's note was paid at the 
Bank. From that time Spiller became his 
debtor for money had and received, and was 
immediately liable in an action of at. 
This was before the bankruptcy; it was a 
debt which might have been proved under 
the comciſſion; and, therefore, it is diſ- 
charged by the certificate. | 

Buller, Juſtice, — It is not to be taken for 
granted, that a demand in trover cannot be 
proved under a commiſſion of bankruptcy ; 
where the demand can be liquidated, it may. 
It is only perſonal damage, as for an aſſault, 
Ec. that cannot be proved. But, here, the 
plaintiff might have had a ſpecial action of 
efſumpſit, as ſoon as the debenture was pledg- 
ed. We are not to preſume the conſent of 
Jobnſon. It was only depoſited with the de- 
fendant, to be kept as a ſecurity. As to the 
uncertainty of the demand in ſuch an ac- 
ction, would it have been more uncertain than 
the demand in a common action of aſumpfit 
on a quantum meruit, for goods ſold ? 


The Poza to be delivered to the defendant. 


(a) Vide Good!itle v. Nerth, B. R. H. 21 Geo. 3. Infra, 562. 


3 - PowELL 


IN THE NINETEENTH YEAR OF. GEORGE II. 


— 


PowELL again WurTs and others, 


0, 


N a rule to ſhew cauſe, why the judgment of zon-pros in 
this cafe ſhould not be ſet aſide, for irregularity, the cir- 


cumſtances were, that the plaintiff had ſued out a bailable writ 
againſt three, that one was arreſted, and put in bail, and, the 
plaintiff not having declared againſt him within two terms, he 
ſigned judgment, the other two defendants not having appeared 


to the writ. 


Cauſe was this day ſhewn ; but the court was clearly of opi- 
nion, that, in a joint action, the plaintiff could not be non-proſſed 
by one, or ſome, of the defendants, without the others. 

Bearcroft, for the plaintiff. — The Solicitor General, for the 


defendants [F 56]. 


[+ 56] But, where 'two defendants, in 
aſumpſit, ſevered in pleading, and the one 
pleaded a bankruptcy, which, on iſſue 
joined, was found for him, it was held, 
that the plaintiff might enter a Tolle proſequi, 
as to him, and ſtill proceed to final judg- 
ment and execution, againſt the other; 
Note v. Ingham, B. R. E. 18 Geo. 2. 1 Wil/. 
8g. Vide alſo Weller v. Goyton, B. R. J. 
30 & 21. Geo. 2. 1 Burr, 358. where it 
was held, that, when there is judgment 
by default againſt one defendant, in a joint 
action, the other cannot on-/u#t the plain- 
tif, at the trial, on flue joined by him, 
nor, if the plaintiff negle& to proceed to 
trial, can he obtain judgment as 1n caſe 
of a non-ſuit under 14 Geo. 2. c. 17. 1. 

Philpot v. Muller, B. R. E. 23 Geo. 
3. was an action of treſpaſs againſt two, 
who ſevered in pleadipg, and one of them 
ſigned judgment of non pres, and ſued out 
execution thereon. The execution was a 


ca. a. in treſpaſs on the caſe, inſtead of treſ- 


8 


The rule made abſolute. 


paſs. The judgment was of E. 23 Geo, 3. On 
a rule to ſhew cauſe, why the judgment and 
execution ſhould not be ſet aſide, for irre- 
glarity, Fuller, Juſtice, ſaid, there was a 
great difference between a nolle proſequi, (as 
in Note v. Ingham,) and judgment of ab- 
pros, for that, by the latter, the plaintiff is 
put out of court as to all the defendants. He 


cited Parker v. Lawrence Cam. Scacc. H. 11. 


Fac, 1. Heb. 70, Slewley v. Eweley Cam. 
Scace. T. 12 Fac. I. Hob. 180. Walſp v. Biſhop 
B. R. H. 7. Car. 1. Cro. Car. 239. 243, and 
Meller v. Goyton. However he ſaid, as the 
judgment was of a former term, it could 
not be ſet aſide upon motion, but muſt be 
reverſed by writ of error. But, as to the 
execution, the court ought to interfere, be- 
cauſe it could not be got at by writ of error, 
and the party had no other remedy. The 
rule was made abſolute, for ſetting aſide the 
execution, the plaintiff undertaking not to 
bring an action. 


LE CHEVALIER, 


Monday 3d 
May. - 


In a joint ac- 
tion againſt 
ſeveral, the 
plaintiff can- 
not be on- 
profſed unleſs 
by all the de- 
fendants. 
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LE CEHEVALIE R, Aſſignee of Do RM x, a Bank. 
rupt, againſt LYNCH and another. 


Monday 3d 

May. | 
Moneyowing |  CrepiTor of Dormer's, to whom he was indebted he. 
land — * fore he became a bankrupt, attached, in the Iſland of St. 


3 Chriftophers, after the bankruptcy, a ſum of money owing by 


rached by the Lynch to Dormer. Afterwards, Lynch coming to England, the 


f h o - : « — by 
pic os plaintiff brought - e ee oc ” recover the debt 
or a debt him to the bankrupt; and Lynch applied to t 
due before, 3 10 Ay 4 Pf 8 en 


the bank- for a rule to ſhew cauſe, why the trial ſhould not be put off, till 


1 he ſhould be able to procure, from St. Chriftophers', evidence of 
the debt having been attached in his hands, in the manner juſt 
ſtated. | To 


On ſhewing cauſe, this day, it was contended, that, as the 

| debt for which the money was attached was due before the 
bo bankruptcy, the creditor was only entitled to his ſhare of the 
[162] dividend under the commiſſion, and could not attach the money 
in the hands of Lynch, becauſe the right to the money owing 
by Lynch was, by the aſſignment, veſted in the plaintiff, for the 

benefit of all the creditors. 

Lord MANxsF1ELD,— If a bankrupt has money owing to him, 

out of England, as in St. Chriftophers', Gibraltar, &c. the afſign- 

ment under the bankrupt laws ſo far veſts the right to the mo- 

ney in the aſſignees, that the debtor ſhall be anſwerable to them, 
and ſhall not turn them round by ſaying he is only accountable. 

to the bankrupt. In Scotland they permit aſſignees of a bank- 

rupt in England to ſue for money owing to the bankrupt in Scot- 

land; and it has been determined, at the Cocꝶpit, upon ſolemn 
conſideration, that bills by Erg///þ aſſignees may be maintained 

in the Plantations, upon demands due to the bankrupt's eſtate. 

In the caſe of Wilſon the agent (5), Lord «Hardwicke went ſo far 

as to refuſe to permit the Scotch creditors to come in under the 
commiſſion, on the ſame footing with thoſe in this country, un- 

leſs they would abandon the priorities which they had obtained 

by the law of Scotland, as to the effects there|13]. But if, in the 


in the collection of Deciſions of the Court of 
of Seſſion from 1752 to 1756, 5p. 198. 


[13] Vide the caſe of Bradſhaw & Rojs 
aſſignees of 7Fil/on v. Fairbolme and another, 
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(6) Reported 1 Al. 128. by the name of | hhaw, 25th February, 1752, But this point 
Richardſon and al, aſlignees of M ilſen v. Brad- | is not mentioned. 
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mean time, after the bankruptcy, and before payment to the aſ- 1779. 

ſignees, money owing to the bankrupt out of England is attached, = 

bond fide, by regular proceſs, according to the law of the place, ri 

the aſſignees, in ſuch caſe, cannot recover the debt. 18 
The rule made abſolute. 


BirT against BAR LO w. 


Monday 3d 
; 1 May. 
Als was an action of treſpaſs and aſſault, for criminal The Court, 


converſation with the plaintiff's wife. It was tried be- under parti- 
: cular circum- 


fore BLACKSTONE, Juſtice, at the laſt Aſſizes for Kent, when, by ſtances, will 


the direction of the Judge, the plaintiff was non-ſuited. _ 3 
On Monday, the 26th of April, Raus moved for a rule to moved for 


5 | after the four 
ſhew cauſe, why the nonſuit ſhould not be ſet afide, and a new gays are ex- 


trial granted. | _— an 
*JVedneſday, the 2 iſt of April, was the firſt day of the term, cri. cow an 
actual mar- 


and, by the practice of this court, all new trials, (in cauſes tried age may be 


in vacation,) muſt be moved for within four days of the begin- Provede by = 
. . . copy of the 

ning of the term, including the firſt ; ſo that Saturday, the 24th regiſter, and 

of April, was the laſt day for moving. However, Rous having — _— 


ſtated that he had underſtood that the four days were reckoned fcribing wit- 


- . neſſes to the 
excluſive of the firſt, and BLAckKsToNE, Fuſtice, having deſired, regiſter, are 


at the trial, that the opinion of the court ſhould be taken, — 
the court entertained the motion, which was founded on the witneſſes to 


ground of a miſdirection in point of evidence; and the rule was Neuser 


identity of 

granted (c). ron 
This day BuLLER, Fuftice, read the Judge's report, which 

was as follows: 163] 


The firſt witneſs called by the plaintiff was Thomas Sbarpe, 
who proved a copy of the regiſter of the pariſh of St. Alfred, 
Canterbury, in hec verba — © 1767, No. 106, Jobn Birt, Eſq; 
* of thepariſh of St. Margaret, Rocheſter, Co. Kent, and Harriot 
% Champneys, of this pariſh, married by banns 15 December 
* 1767, by John Lynch, miniſter. (Witneſſes Robert Lynch, 
* Francis Champneys, Anne Lynch, Elizabeth Lynch [14].,”— 
Another witneſs, (Suſanna .) was next called, to prove the 


l preſume the names of the huſband preſsly required by the marriage act 26 CG. 2. 
deere aiſo ſubſcribed, although that c. 33. & 15. 
„ not Nated in the report. It is ex- 


(c) Vide infra Rex v. Gough, T. 21 C. 3. p. 760. P 
fact 
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fact of adultery.— I was of opinion, that this was not ſufficient 

evidence of the marriage, but that the identity of the parties 
muſt be proved, elſe it might poſſibly be a regiſter of the mar- 
riage, not of the plaintiff and his ſuppoſed wife, but of ſome 
other perſons of the ſame name. — The counſel for the plaintiff 
then ſaid, that, in the courſe of their examination to prove the 
adulterous intercourſe, it would come out from the mouths of 
the witneſſes, that the plaintiff's. reputed wife was of the name 
and family of Champneys, and that they have long cohabited to- 
gether, and were eſteemed to be man and wife by all their friends 
and relations. I ſtill thought that the evidence, ſo opened, would 
be inſufficient, holding, in conformity to the caſe of Morris v. 
Miller, reported in 4 Bur. 3057 (d), (and of which I alſo had a 
manuſcript note of my own, ) that this was the only civil caſe 
in which proof of an actual marriage was requiſite, as contradi- 
ſtinguiſhed from acknowledgment by the parties, cohabitation, 
reputation, Sc. That the 6% proof that could be given of an 
actual marriage, was by ſome perſon perſonally preſent at the ſo- 
lemnity, which, in my ſmall experience, I had never ſeen an in- 
ſtance of not producing. If it did not appear that there were 
any perſons preſent beſides the miniſter [15], and he was dead, 
perhaps other collateral proof might be admitted, which might 
render probable the identity of the plaintiff and his wife, and the 
perſons whoſe marriage was ſo regiſtered. But that, in the pre- 
ſent caſe, there appeared to have been no leſs than five witneſſes 
preſent at the marriage thus regiſtered, which was only eleven 
years ago. That the marriage act had directed the witneſſes to 
ſubſcribe their names to the regiſter (e), in order to facilitate the 
inveſtigation of the legal evidence of marriages. —And that till 
theſe five witneſſes and the miniſter were accounted for, as by 
ſhewing them all dead, or the like, I could not admit leſs proof 
than that of ſome perſon preſent to demonſtrate the identity of 
the parties. —lI accordingly nonſuited the plaintiff. After which 
a proctor from the eccleſiaſtical court, then preſent, declared 


openly that he had been ſubpœnaed by the plaintiff to prove, 


and could prove, the taking out of a licence for the marriage of 


the plaintiff and his reputed wife. I mention rhis circumſtance, 
though it could be no ground of my determination, as it ſhews 


[15] Two witneſſes at leaſt, beſides the miniſter, are expreſsly 888 * the mar- 
riage act. § 15. 


(4) B. R. E. 7 G. 3. Since reported, 1 Blac. f. 632. (e) 26 G. 2. c. 36. § 15. 
3 8 ſomething 
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ſomething more than a bare poſſibility that the plaintiff and his 
wife were not the identical perſons ſo regiſtered as marrying 


wet bans.” 
Kempe, Serjeant, and Peckham, ſhewed cauſe. —They argued, 


that the marriage act meant to introduce ſome more accurate 


roof of marriages than what was in uſe before the paſſing of 
that act. This purpoſe was expreſſed in the preamble to the 
15th ſection. It had accordingly been enacted, by that ſection, 
that witneſſes ſhould be preſent who ſhould ſubſcribe their 
names to the regiſter ; and the purpoſe of ſuch ſubſcription muſt 
have been to point them out, that they might be produced when 
it ſhould become neceſſary to prove the marriage. There is no 
caſe in the law where ſubſcribing witneſſes are neceſſary, and yet it 
is not neceſſary to produce them, or, if they are ſhewn to be dead, 
to prove their hand-writing, The regiſter proved the marriage 
of two perſons of the ſame name with the plaintiff and his wife, 
but could not ſhew that hey were thoſe identical perſons. 

| Dunning, and Rous, in ſupport of the rule, obſerved, that the 
preamble, to the ſection of the marriage act relied on, profeſſed an 
intention to render the proof of marriages more eaſy, and it would 
be a ſtrange ſoleciſm to conſtrue it ſo as to render them more dif- 
ficult. It was admitted, that the proof of a marriage was com- 
plete, and no caſe could be ſhewn which had determined, that 
there could be no other evidence of the identity of the parties, 
but the teſtimony of perſons preſent. Proof of the parties hav- 
ing been ſeen going to church the morning of the day mentioned 
in the regiſter, or ſleeping together that night, would ſurely be 
evidence of the identity, and fo would proof of their having co- 
habited together from the time of the marriage downwards. In 
an action for goods furniſhed to a wife, evidence of cohabitation 
and reputation is ſufficient. In a caſe of criminal converſation, 
ſomething. more, vix. an a&ual marriage, muſt be ſhewn. This 
is done by the regiſter ; and when that is coupled with evidence 
of cohabitation and reputation, the proof is complete. As the 
copy of the regiſter only was produced (and was all that was ne- 
ceſſary) the witneſſes could not have proved their atteſtation, 
even if they had been called. 

Lord MansF1ELD,—From the report, it appears, that the 
ground of the nonſuit was an idea, that the identity muſt be 
proved by the miniſter, or ſome of the atteſting witneſſes, unleſs 


their not being produced 1s accounted for in the ſame manner as 


is required in the caſe of ſubſcribing witneſſes to a deed. The 
EP counſel 
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counſel for the plaintiff ſtated other evidence of the identity , 
whether ſuch as would have been ſufficient when produced, (as 
that might, or might not be, according to the differences ariſing 
from the manner of ſtating it,) I give no opinion. But the judge 


decided, that it was neceſſary to produce ſome of the ſubſcribing 


witneſſes. The clauſes in the marriage act relative to regiſters 
are of infinite utility to the kingdom. They were meant, as 
well to prevent falſe entries, as to guard againſt illegal marriages 
without /icence, or the publication of bans. The regiſters are 
directed to be kept as public books, and accompanied with every 


means of authenticity. But, beſides facilitating and aſcertaining | 


the evidence of marriages, they were intended for other wile pur. 
poſes. They are of great aſſiſtance in the proof of pedigrees, 
which has become ſo much more difficult ſince inquiſitions po 
mortem have been diſuſed, that it is eaſier to eſtabliſh one for 
500 years back, before the time of Charles II. than for 100 years 
ſince his reign. But this advantage would be loſt, and it would 
be very prejudicial, if the act were ſo conſtrued as to render the 
proof of marriages more difficult than formerly. I take it for 


granted, that the law ſtands as it did before in that reſpect. Re- 


giſters are in the nature of records, and need not be produced, 
nor proved by ſubſcribing witneſſes. A copy is ſufficient, and 
is proof of a marriagein fact between two parties deicribing 
themſelves by ſuch and ſuch names and places of abode, though 
it does not prove the identity. An action for criminal converſa- 
tion is the only civil caſe where it is neceſſary to prove an actual 
marriage. In other caſes, cohabitation, reputation, Cc. are 
equally ſufficient ſince the marriage act as before. But an ac- 
tion for criminal converſation has a mixture of penal proſecution; 
for which reaſon, and becauſe it might be turned to bad purpoſes 
by perſons giving the name and character of wie to women to 
whom they are not married, it ſtruck me, in the caſe of Morris v. 
Miller, that, in ſuch an action, a marriage in fact muſt be prov- 
ed. I fay, a marriage in fad, becauſe marriages are not always 
regiſtered. There are marriages among particular ſorts of diſ- 
ſenters, where the proof by a regiſter would be impoſſible, and 
DxNISON, Juſtice, in a caſe of that kind which came before 
him, admitted other proof of an actual marriage. But, as to the 
proof of identity, whatever is ſufficient to ſatisfy a jury, is good 
evidence. If neither the miniſter, nor the clerk, nor any of the 
ſubſcribing witneſſes were acquainted with the married couple, 
in ſuch a caſe, none of them might be able to prove the identity. 

But 
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Bat it may be proved in a thouſand other ways. Suppoſe the 
bell-ringers were called, and proved that they rung the bells, 
and came immediately after the marriage, and were paid by the 
parties : ſuppoſe the hand-writing of the parties were proved ; 
ſuppoſe perſons called who were preſent at the wedding dinner, 

Sc. Cc. | : 
© Witurs, and ASHnuRsT, Juftices, of the ſame opinion. 

BULLER, Juſtice, —The original regiſter is not neceſſary to be 
produced, and it is only where that is required, that ſubſcribing 
witneſſes muſt be called, In this caſe, the wife's maiden name 
was Harriot Champneys. Suppoſe a maid ſervant had proved 
that ſhe always went by that name till the day of the marriage, 
that ſhe went out that day, and, on her return, and ever fince, was 
called Mrs. Birt? Surely that would have been evidence of the 
identity. | 
The rule made abſolute [16] [+ 57]. 
[16] The cauſe was tried again, at the en- [ + 57] Via Hemings v. Smith, B. R. M. 


ſuing Aſſizes, and a verdict found for the 25 Geo. 3. 
plaintiff, | 


Don, Leſſee of MaTTaEws and others, against Jacxson 
and another 


N this ejectment, which was tried before BIAcRkSTOoNR, Fuſ- 
rice, at the laſt Aſſizes for Surry, the only queſtion aroſe on 
the notice to quit. The demiſe was laid to be on the 27th of 
March, 1777, to hold from the 26th of the ſame March, and 
the notice to quit, which was in writing, was in the following 
words: I deſire you to quit the poſſeſſion, at Lady-day next, of 
gc. or 1 ſhall inſiſt upon double rent for the ſame.” The judge 
directed the jury to find a verdict for the plaintiff, but with leave 
to the defendant to apply to the court, without coſts, for a non- 
ſuit. This was accordingly done, and a rule to ſhew cauſe was 
granted, which now came on to be argued. 
Peckham, for the plaintiff. — Dunning, Mingay, and Lane, for 
the defendants. 5 | 
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Wedneſday | 
5th May. 


A notice to 
quit “or 7 
ce ſpall inſi 

*© 97 double 
cc rent, is 
good to ſup- 
port an eject- 
ment. 


On the part of the plaintiff, a caſe was mentioned, (on the 


relation of Myheeler,) which had come before SMYTHE, Baron, 
at Lincoln, where he had over-ruled the objection to a fimilar no- 


tice; and cited a prior caſe of the ſame ſort, in which N _, 


4 Tuſtice, 
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Juſtice, having ruled that the notice was good, his opinion had 
been confirmed by the court of Common Pleas. 

On the other ſide, it was contended, that it was impoſſible to 
know whether the caſes referred to were parallel to this, unleſs 
the words in the notices could be ſhewn to have been the ſame. 
Here, the landlord had propoſed an alternative to the tenant, and 
given him an option, vi. either to quit at Lady- day, or, (if he 
choſe,) to hold over, paying double his then rent. It could not 
be ſuppoſed, but that, if the defendant, on receiving this notice, 
had gone, and offered to continue at double rent, the landlord 
would have agreed to it. It could not fairly be ſaid, (as had been 
contended at the trial, ) that the latter part of the notice was only 
meant to declare the legal conſequence of holding over, ſince the 
ſtatute of 4 Geo. 2. (J) does not give double h rent, in ſuch 
caſes, but double the value. 

Lord MAN Ss FIELD, — That the landlord may give the tenant 
the alternative is clear; but the queſtion is, what is the mean- 
ing of this notice. If it had really contained the option of 2 
new agreement, and had ſaid, for inſtance, © Or e//e that you 
« apree to pay double rent,” the ejectment could not have been 
ſupported. But, here, the landlord does not mean to offer a new 
bargain. I think this very point has been ſettled ſeveral years 
ago; but if it is new, I have no doubt. The additional words 
only prove the landlord's anxiety to get into poſſeſſion. It is an 
emphatical way of enforcing the notice, and ſhewing the tenant 
that he is in earneſt, by informing him of the legal conſęquence, 
if he hold over. The tenant may keep him out, by defending an 
ejectment, and by chicane, for ſeveral months, but the notice 
informs him, that, in ſuch caſe, the landlord will inſiſt on the 
penalty. It clearly means to refer to the ſtatute, although the 
penalty given by the ſtatute 1s not double rent, but double the 
yearly value, which is more favourable to landlords, for 
double rent would be no penalty on the expiration of ſome 
leaſes [17]. 

WIiLLES, Fuftice,—The. notice is to be conſidered as having 
two parts; 1. The common notice to quit; 2. A warning to 
the tenant of the conſequence, if he ſhall diſobey the notice, 
and put the landlord to the neceffity of bringing an ejectment. 

ASHHURST, and BULLER, Juſtices, of the ſame opinion. 

The rule diſcharged. 


{17] By 11 Geo. 2. e. 19. § 18. the penalty, when the tenant gives notice that he 
means to quit, and does not, is double rent. 
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The KING againſt the Mayor and 3 of 7 | 


ReGIs, on the proſecution of ARTHUR RAvMOND, 


M NDAM U SF to reſtore the proſecutor to the office of 
capital burgeſs. 

The return ſtated, That Lyme Regis was a borough by pre- 
ſcription. That the mayor and burgeſſes had been immemorially 
accuſtomed to have, and ſtill ought to have, within the bo- 
rough, a certain guild-houſe, called the Mooz-ball, or Guild-hall. 


That Queen Elizabeth, by letters patent of the 26th of June, in 


the 33d year of her reign, granted, (inter alia in the return 


eleven burgeſſes in number, only, out of the burgeſſes of the 
borough or town aforeſaid, [&c, as ſtated within the parenthefis, 
ſupra, from p. 150 to p. 151, in the cale of Francis Fane 
and Jabn Luther]. That the letters patent, in the particu- 
lars in the return ſet forth, had been accepted, and acted un- 
der to the preſent time. That, from the time of granting the 
letters patent, every capital burgeſs, upon his admiſſion into 
the office, had been accuſtomed to take [the ſame oath, and in 
the fame manner, and ſet forth in Sc verba, as in the caſe of 
Fane and Luther, ſupra, p. 149]. That the proſecutor was ele. 
ed a capital burgeſs on the 27th of Auguſt, 1759, and ſworn in 
on the ſame day. That, on the 1oth of Augup, 1778, the mayor 
duly appointed a meeting or convocation of the mayor and ca- 
pital burgeſſes, to be holden at the council chamber within the 
Moot-ball or Guildhall, on the 15th of Auguſt, at eleven o'clock 
in the forenoon, to elect one of the burgeſſes into the office of a 
capital burgeſs, in the room of Henry Fane deceaſed. That, 
before the 15th of Auguſt, he cauſed due notice to be given to 
all the capital burgeſſes, within the reach. of ſummons, of his 
having appointed ſuch meeting, and cauſed ſuch due notice to be 
given on the 11th of Auguſt, to the proſecutor in perſon, whereby 
he ſummoned him to attend at the council chamber, within the 
Moot- Hall, at the ſaid meeting; that on the 15th of Augnf, the 
mayor, and George Kirby, and Robert Clarke, two of the capital 
burgeſſes, met at the council-chamber for the purpoſe of holding 
a meeting of the mayor and capital burgeſſes according to the no- 
tice, for the election of a capital burgeſs in the room of the ſaid 
Z. 2 Henry 


Saturday 
Sth May. 


On a o—__ a- 
mus to reitore 
to the office 
of a capital 
burgeſs, if 
the return 
ſtate the 
groung of 
the disfran- 
chiſement to 
have been, 
the non-at- 


tendance of 


ſtated,) that there ſhould be in the {aid borough, a mayot and 


the proſecu- 
tor at a meet- 
ing to which 
he was ſum- 
moned for 


the election 
of a capital 


burgeſs, an 
averment that 


the right of 


ſuch election 
is in the caps- 
tal burgeſſes 
being the com- 
mon council, 
does not 
aſſert, a. 


* ſufficient 


certainty, that 
he had a right 
to concur in 
the election, 


and ought to 


have obeyed 
the ſummons, 


becauſe, con- 


ſiſtently with 


ſuch an aver- 


ment, he 
might not 
have that 


right, it not 


appearing 
thereby 

that all the 
capital bur- 
geſſes are 
members of 


the common 


5 3 
COUNT. 
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1779. Henry Fane deceaſed, but that they not being a ſufficient number 
| — — for that purpoſe, and becauſe a ſufficient number did not then 
again? and there appear, to hold ſuch meeting, none could be or was 
LruzRaets. then held, and that the proſecutor did not attend or appear at the 
hour of eleven, nor at any time on that day, according to the 
appointment and notice, but, contriving and deſigning, w; Ifully 
to prevent the mayor and capital burgeſſes from holding ſuch 
meeting for the purpoſe aforeſaid, did wi/fully abſent himſelf 
from the council-chamber during the whole day, and did on the 
ſaid day mentioned, combine with the Hon. Henry Fane, (and fix 
others, by name,) being, or claiming to be, capital burgeſſes, and 
having alſo before received notice [18] of the ſaid meeting, to 
prevent ſuch meeting from being held, and that, in proſecution 
of ſuch combination, they wilfully abſented themſelves from 
the council- chamber during the whole of the ſaid 1 5th of Auguſt; 
and'that, by reaſon of the abſence of the proſecutor, and of u 
number of other capital burgeſſes ſufficient to proceed to the 
election, no meeting for the ſaid pur poſe could be or was held 


: [ 170 


on the 15th of Auguſt, according to the appointment and notice. 


That the mayor, on the ſaid 1 5th of Auguſt, duly appointed an- 
other meeting to be held at the conncil-chamber, on the 21ſt of 
Auguſ,, for the ſame purpoſe [Then the ſame allegations with re- 
gard to the meeting appointed for the 21ſt of Auguſt, as thoſe 
above ftated, excepting that thecharge of combination was notre- 
peated]: And that the proſecutor, by his ſaid wilfully abſenting 
himſelf from the ſaid ſeveral meetings ſo appointed for the 1 5th 
and 21ſt of Auguft,and by his ſaid combination, didw://ully neglect 
and violate the duty and execution of his office contrary to the 
duty thereof, and the obligation of his oath. That, at a meet- 
ing of the mayor and burgeſſes, held according to the immemorial 
cuſtom of the borough, at the Moot-hall or Guildhall, on the 3 iſt 
of Auguff, 1778, Jobn Coade, one of the capital burgeſſes, exhi- 
bited certain articles of complaint againſt the proſecutor, and, by 
the ſecond (g) of the ſaid articles, charged him with having 
received previaus and due notice, and with having been duly 
ſummoned to appear at a meeting of the mayor and ca- 


pital burgeſſes [Sc. ftating the circumſtances relative to the 


meeting of the 15th of Auguſt, in the manner before alledged 
in this return, with the omiſſion of the charge of combination (b)]. 


118] There was no allegation that they had been ſummoned, Infra, p. 171, Note (n). 


(gz) Tais was one of the returns which had | on the proſecution of the Hon, Henry Fare, 
Þeen amended, Supra, Rex v. Lyme Regis | P. 135 10 137. | 
I Infra, p. 180. Nate (). 
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and that the faid Coade, by the third of the ſaid articles [ Cc. 
ating in like manner the circumſtances relative to the meet- 
ing of the 21ſt of Auguſt]. And that, thereupon, -at the ſaid 
meeting of the 31ſt of Avguf, it was ordered, that a copy 
Sc. ſtating preciſely the ſame proceedings as in the caſes of 
Francis Fane and Fobn Luther (9]- That the mayor and burgeſſes 
had adjudged that Raymond was guilty of the abſences, con- 
tempts, neglects, breaches of duty, miſbehaviours, and other 


matters and things objected and charged againſt him, by the ſe- 


cond and third articles of the ſaid complaint. That he had not 
hewn any juſt cauſe, &c. that the mayor and burgeſſes had 
thereupon reſolved, that for, &c. he ought to be removed, and 
did then and there remove him, and that he had not ſince, E 
and that for theſe reaſons, Cc. 88 

| Rooke, for the proſecutor, inſiſted, that, in order to ſupport 
the disfranchiſement, for wil fully diſobeying the ſummons of the 
mayor to attend an election of a capital burgeſs, it was incum- 
bent on the defendants to ſhew ; 1. That Raymond 's attendance 
was nedeſſary; 2. That he knew it to be ſo; and 3. That the 
charges againſt him were ſufficiently clear for him to be able to 
prepare and make his defence. 1. It did not appear, by the 
return, that his prefence was neceſſary, for the election to fill va- 
cancies in the office of capital burgeſſes was there ſtated to be . ' by 
<< the other capital burgeſſes being the common council, ” or © by the 
« reft of the council,” (i). It was not ſtated that 40 ths capital 
burgeſſes were of the common council, nor that Raymond him- 
ſelf was. If the whole of the charter had been fairly ſtated 
in the return, it would have appeared that only fx of the capi- 
tal burgeſſes were of the council. Even if they had alledged 
that all the capital burgeſſes were of the common council, Bar 
would not have been ſufficient, without going on to alledge, that 
Raymond was of it, for, without ſuch allegation, his being ſo 
would only appear argumentatively; Rex v. Mayor of Hereford 
{k), Rex v. Stevens (1). They ought to have ſtated how many 
would have made a majority, ſo that, if Raymond had been pre- 
ſent, an election might have been had. They ſhould alfo have 
{t forth, that the perſons with whom he was charged to have 
combined were ſummoned to attend (m). 2. It ought to have 
been ſhewn that he knew his preſence was neceſſary, the word 


(i) re, p. 182, 153. FE .. 
) N. 3 Ann. 6 Mod. zog. "2D (n) Supra, p. 178. Nate (18). 
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wilfully not being a ſufficient allegation, for it only expreſſes an 
inference'pf law; Rex, v. Richarg/an (n), Clegg Caſe (o). 
There is nothing ſaid; in tbe articles about combination ( dt 
therefore he could not be prepared to anſwer that part of the 
offence ſtated in the return. The words ** contriveng and fray. 
*dulently defigning wilfully te prevent,” &c. are only inducement, 
and do not amount to a poſitive charge, and, in a caſe like this, 
as in inditments, the charge ought to be direct; Rex v. White. 
head (q), 2 Hawk. c. 25. 60. Raymond's offence, as ſtated, 
was in the character of a member of the council, not as a capital 
burgeſs, and therefore he ought not to 885 been removed from 


_ 


. the office of a capital burgeſs. 


Lawrence, on the other ſide, contended, 5 that the court could 
not go out of the return, and conſider any ſuppoſed part of the 


charter not ſtated there. By the charter, as there ſet forth, three 


proviſions were made concerning the appointment of capital bur- 
geſſes. 12, A mayor and eleven capital burgeſſes were created hy 
name. 2dly, F our were to be choſen by the mayor and the ma- 
jority of the eleven, and when one of thoſe ſixteen ſhould die or 
be removed, it was to be law ful for the other capital burgeſles, 

being the common council, or the greater part of them, to ele 
another.  3dly, When, afterwards, the place of any of the ſixteen 
became vacant, it was to be filled up by the reſt of the council, 

or the majority of them. The charter then goes on to ſay, that 
it ſhould be lawful for the mayor and capital burgeſſes to appoint 
a guild or council-houſe, and “ that the ſaid mayor and capital 
40 We ot the common council of the borough ar town aforeſaid, 
« or the majority, ſhould and might hold in the Moat- Hal, 
« a convocation of the ſame mayor and capital burgeſſes, or the 
greater part of them (r).“ All this ſhews clearly, that all the 
capital burgeſſes are of the common council. The expreſſion of 
«*« the ſaid mayor and capital burgeſſes the, common council,” is to 
be applied by neceſſary reference to the former part of the. ſen- 


tence, where the words mayor and capital burgeſſes only are 


uſed. By the oath, which is ſtated as neceſſary to be taken by all 
the capital burgeſſes, they ſwear to keep ſecret what is done mm 
the council-bouſe. 2. The queſtion whether Raymand's preſence 
was neceſſary, depends on the former, whether, as a capital bur- 


(2) 1. Burr, 517. (p) Supra, p. 178, Nete (5). 
(% H. 32 Geo. 2. Rex v. Liverpocl, on | (7) T. 5 V. & M. 1 Salk. 371. 
ehe prc ſecution of Clegg, 2 Burr. 723. 731. ({(r) Supra, p. 151. 
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ceſs, he had a vote in the election, and therefore, from the argu- 
ments which prove that he had a vote, the neceſſity of his pre- 
ſence follows of courſe. 3. The words contriving and ſrau- 
« qulently de 77 Hgning. Sc. are not mere inducement, but of the 
eſſence of the charge. In all caſes where the degree of crimina- 
lity is in queſtion, that form of words is proper and ſufficient. 
In an action for a malicious proſecution, it is ſufficient to ſay 


« contriving and malicioufly intending,” although malice is 


eſſential to ground that action. In an indictment for an aſſault 
with intent to commit a rape, or to ſtab, it is ſufficient to ſay 
that the party “ intending and contriving, &c. Confederacy 
was no part of the accuſation, which was only wilfully abſenting 
himſelf to prevent an election, and the queſtion was, whether 
that was a ſufficient ground for disfranchiſement. It appeared 
that a majority had been ſummoned, and it would be ſtrange 
doctrine to ſay, that becauſe, by the non-attendance of a ſuffici- 
ent number of others, no election could have been had, the pro- 
ſegutor ſhould therefore paſs unpuniſhed for his non-attendance. 
In the caſe of the Mayor of Hereford it did not appear that the 
majority could elec, and it might there have been neceſſary that 
two thirds, &c. ſhould concur. 

Lord MansFIELD,—Undoubtedly the principle is true, that 
returns muſt be certain, and not argumentative. In the caſe of 
Rex v. The Mayor of Hereford, it ſeems very ſtrict to conſider the 
return as argumentative for the reaſon there mentioned. But the 
ground ſuggeſted by Mr. Lawrence, for the deciſion in that caſe, 
ſeems a very good one. I doubted, for ſome time, on the queſ- 
tion, whether, in the preſent calc, it 1s ſufficiently ſhewn in the 
return, that Raymond was of the common council. That he 
| ſhould be of it, is of the eſſence of the crime for which he is 

ſtated to have been amoved. There are three parts of the charter 
which go to ſhew, that the council conſiſts of all the _ 
burgeſſes, and that the expreflions ©© common council” and 
„ pital burgeſſes, are ſynonimous, vi. 1. “ capital * 
being the common council. Alt is not“ capital burgeſſes be- 
* ing of the common council.“ 2. If a capital burgeſs die, or is 
eee a new one is to be choſen, by the reſt of the council, 

* or the greater part of them.” z. The paſſage mentioned by 
155 Lawrence, relative to the meeting or convocation. But ſtill 
all thoſe paſſages and expreſſions are ambiguous. They afford a 
ſtrong inference in point of language. But are they ſufficient in 
this canes to conſtitute a common council compoſed of all the 

2: A. - capital 
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capital burgeſſes ? I think not, becaufe the charter refers to: 
previous known conſtitution. The council might be created by 
preſcription, or a former charter, to which this charter refers. 
If ſo, the conſtitution of the council by ſuch preſcription, or 


previous charter, ſhould have been ſet forth. It would be diff. 


cult to maintain an action on this, as a falſe return, if the coun- 
cil, by the charter, conſiſts of a part only, for the return does 
not ſay that the council is conſtituted by the charter. — As to the 
cauſe ſtated for the amotion, there is a great difference between 

a charge as the ground of disfranchiſement, and an iadictment. 
In criminal proſecutions, technical forms are eſtabliſhed, and 
ought to be followed. If, in an indictment, you ſay that JA, 
forged and cauſed to be forged, the proof of either fact will ſup. 
port the indictment; but to {ay that he forged or cauſed to be 
forged, would be bad. This, being determined, muſt be adhered 
to. But ſuch nicety is not required in accuſations againſt & 
corporator in a corporate court. There ſubſtantial certainty is 
all that is neceſlary ; and, in the preſent caſe, there is no doubt 
but the intent is charged as part of the crime, and ſufficient no- 
tice is alledged to have been given to Raymond to prepare to an- 
{wer it, 


Wirk gs, Puftice, of the ſame opinion on both points ſtated 


by Lord MANSFIELD. 


As HHURST, Juſtice, of the ſame opinion on the point of un- 
certainty concerning the conſtituent members of the council. 
BuL LER, Juſtice, alſo of the ſame opinion on that point. —He 
faid nothingon the other. 
Judgment, that the return be quaſhed, and a peremptory 


mandamus iſſue [19]. 


[39] The returns in the caſes of Francis | the council, the non- reſidence might be 
Fane, John Luther, and ſeveral others, (/ufra | no offence in them, —Lord Mansfield ſaid, 
p. 144. 154). were quaſhed, on a motion | there was no getting over the objection, and 
made for that purpoſe, immediately after | that the averment, that, ſince the charter, the 
the deciſion of the preſent cate, It was | council had conſiſted of the mayor and ca- 
ſtated, on the part of the proſecutors, that, | pital burgeſſes (a), was not ſufficient, as it 
by the returns in thoſe caſes where the dif- did not appear that all the fixteen came to 
franchiſement had been for non-teſidence, be of the council, which before the chatter 
the preſcriptive neceſſity of reſidence only | was ſtated to conſiſt only of eleven. 
applied to the council, and, as it was not | 
directly averred that the ꝓreſecutors were of Ez fa) Supra, p. 25 f. 
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HoLrorD againſt Harn. 


HIS was an action of covenant, for rent in arrear, brought 
againſt the defendant as aſſignee of one Saunders. The 
Jeclaration ſtated, (in the common form, ) that the plaintiff de- 
miſed to Saunders for ſeven years, by virtue whereof he entered 
and was poſſeſſed, and that, afterwards, all the eftate, right, 
itlé, and intereſt, of Saunders in the premiſes, came to the de- 
fendant, by aſſignment thereof, by virtue whereof he entered and 
was poſſeſſed, and that, after the aſſignment, rent had become 
due, which the defendant had not paid. The defendant pleaded, 
that all the eſtate, right, title, and intereſt, of Saunders in the 
premiſes, did not come to him by aſſignment thereof in manner 
and form as the plaintiff had alledged. 

On the trial, it appeared, that the defendant was in poſſeſſion 
of the premiſes during the time when the rent in arrear became 
due, but that, by the deed under which he held, they were con- 
veyed to him, by Saunders, for a day, or ſome days, leſs than the 
original term, and that he had actually ſurrendered them before 
the action was brought. Some receipts alſo were produced for 
rent which had been paid by the defendant to the plaintiff, and 
which run thus : Received of Saunders by the hands of Hatch.” 

Upon this evidence, it was contended, at the trial, which 
eame on before Lord MANsFIELD, at the Sittings for Middleſex, 
in laſt Hilary Term ; 1. that, in point of law, a perſon holding 
of the firſt leſſee, by an under-leaſe, like the preſent, is not li- 
able to be ſued by the original leſſor, on the covenant for rent 
contained in the original leaſe; 2. that the fact put in iſſue on 
the record, vis. that all the eſtate, &c. of Saunders came to the 
defendant, was not proved. 

A verdict was found for the plaintiff, but Lord MansrizLD 
ſaved the points made by the defendant's counſel, for the opinion 


of the court. Accordingly, in Hilary Term, (Thurſday, the 4th of 


February,) Davenport obtained a rule to ſhew cauſe, why the 
verdict ſhould not be ſet aſide, and a nonſuit entered. He cited 
Poultney v. Holmes (r), Cruſoe v. Bugby (6), and Hare v. Cator (t). 


(r) M. 7 G. 3. at N. Pr. nenn | @) B. R. E. 18 G. 3 [f 5g]. Vide jnfra, 
Juft. 1 Str. 4. Mete (21), p. 184. 

(s) C. B. T. 11 G. 3. 3 Hl. 234. Since | 
reported 2 Blackf, 766. ; [+ 5g] Since reported, Comp. 766. 
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Cauſe * ſhewn,.on the Thur ſday following, (the 11th of Peg. 

ruary). The Solicitor General, for the plaintiff. „ 
and 1 for the defendant. | 

For the plaintiff, it was contended, 1. That the covenant for 
rent being one of thoſe which run with the land, every perſon 
who takes under the original leaſe i is liable to it. To this pur. 
pole, the defendant, although he had not ſtrictly taken the whole 
of the firſt leſſee's intereſt in point of duration, was to be confi. 
dered as his aſſignee. All that had been determined by the caſe 
of Cruſoe v. Bugby, was only, that a leaſe, by the original leſſee, 
for a ſhorter time than his own, was not ſach an aſſignment as 

would produce a forfeiture, under a covenant not to aſſign (x), 
Many modes in which the intereſt may be transferred, though 
not aſſignments within the meaning of ſuch a covenant, are 
conſidered as aſſignments, with reſpect to the covenants which 
run with the land. A deviſee, an executor, an aſſignee under 
the bankrupt laws, or one who purchaſes the term from the 
ſheriff under an execution, are aſſignees in law, to the effect of 
being liable to covenants for rent, Sc. although the transfer to 
them does not amount to a forfeiture under a covenant not to 
aſſign [20]. The landlord is entitled to look for the rent to the 
perſon in poſſeſſion, and ought not to be driven to the neceſſity 
of finding out the original leſſee, and bringing his action againſt 
him. Poultney v. Holmes does not apply to this caſe, for the 
queſtion there was only, whether a parol agreement by the origi- 
nal leſſee, to transfer the remaining intereſt in a term of more 
than three years, when there was only a year and a half to run, 
reſerving the rent to himſelf, not to the reverſioner, was void 
within the meaning of the ſtatute of frauds (v. Hare v. Cator 
[21] was determined on the ground that the defendant was 
charged for the whole rent, and as aſſignee of all the premiſes, 
when, on the evidence, it appeared, that only part of them had 
been aſſigned; whereas, in the preſent caſe, the whole premiſes 
had been made over. 2. That, as to the ſecond point, it went 


[20] This point, which was taken for [21] Hare v. Cator was argued, on a caſe 


granted en this argument, and by the-court | reſerved, by Morris for the plaintiff, who 


in Cruſoe v. Bugby according to Wilſon's re- | relied on Presme v. Hoare, 1 Cro. 633. and 
port of the judgment in that caſe (3 YYi/7. by Davenport for the defendant. — Lord 


237) has been ſince very much agitated, | MansyitLp in delivering the opinion of the 
in Dern Leſſe of Earl Stanhope v. Sgeggs, T. | court in favour of the defendant ſaid, that 
21. Ges. 3. | | the caſe in Crete did not apply, and that 


the objection was unanſwerable. 


(v) S. & * v. Orbe, ſupra, 56 5 (v) 29 Car. 2:c. 3. 1 „ + 
2 merely 
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merely to the form of the iſſue; but, if the queſtion of law was 
in favour of the plaintiff, it was enough for him to prove the ſub- 
ance, viz. that the defendant had enough of the term transferred 
to him, to make him liable, under the covenant, for the rent de- 
manded by the action. On this head Pope v. Skynner (w), and 
a cafe put in the text of Littleton (x), were, it was faid, in point. 
In the firſt, in an action of replevin, the defendant having avowed 
that he had taken the plaintiff's cattle damage feaſant, the plain- 
tiff pleaded, in bar, that A, being ſeiſed of a houſe and land to 
which common in the /ocus in quo was appendant, had demiſed 
the ſame to him on the zoth of March, to hold from the 25th of 
March, &c. and the defendant traverſed the leaſe modo et forms, 
upon which iffue being taken, and the jury having found a leaſe 
made on the 25th of March, to hold from thence next enſuing, the 
court thought that this was not the ſame leaſe[22], and yet gave 
judgment for the plaintiff, becauſe the ſubſtance of the iſſue was, 
whether the plaintiff had ſuch a leaſe as by force thereof he 
might uſe the common at the time (). The caſe put by Lit- 
tleton is equally ſtrong, for he there ſuppoſes the demandant in a 
writ of entry in caſu proviſo, to count of an alienation in fee 
made by the tenant in dower, and the tenant to plead that he did 
not alien modo et forma Sc. and the jury, (on iſſue being joined,) 
to find an alienation i tail, or pur auter vie, and then ſays, that 
although the alienation found would not be in manner Sc. yet 
the demandant ſhould recover. 

On the other fide, it was inſiſted, 1. That the caſe of Cru/oe 
v. Bugby was in point. There is not a better known diſtinction 
in the law than that between an aflignee and an under-tenant. 
Only aſſignees of the whole term, whether by a&#ua/ aſſignment, 
or by deviſe, ſale under an execution, &c. are liable to the co- 
venants for rent, &c. for, if there is a reverſion of a day re- 
ſerved by the immediate leſſor, there is no privity between the 
under-tenant and the firſt leſſor. The plaintiff ſeems to have 


acknowledged this, by the form of the receipts he has given for 


the rent, which has been paid to him by the defendant in order 


[22] One of the variances mentioned by | v. the Duke of Leeds () in which! from the 
Hobart is that the leaſe pleaded was excluſive, | ©* day. had been ſuppoſed to exclude, and 
and that found by the jury inclufeve, of the | from henceforth, or from the date, to in- 
25th of March. This may therefore be | clude the day. EW 
.added to the ſeries of caſes enumerated by 
Lord MansF1ELp in his argument in Pugh | 


(% Mentioned ſupra p. 53, Note [15]. 


aww) Cam. Scacc, 7. 12 Jac. 1. Hob. 72. | (3) Vide Briflow v. Wright, E.21 Geo. 3. 
: 4x) $ 483, . Litil. 282. a, 5. Infra, p. 640. 1 
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it was anſwered, that the caſes were not parallel, for that, in the 


anſwerable. That, to make them correſpond, the privity be- 


CASES IN EASTER TERM 


to fave the circuity of an intervening payment to Saunders, 
While the defendant continued in poſſefiion, the plaintiff might 
have diſtrained upon him for the rent then due, but as he ha 
permitted him to quit the premiſes without uſing that proceſs, 
he cannot now ſubſtitute this ation of covenant in its Place, 
Even a court of equity would not aſſiſt in a caſe like this, as ap- 
pears by two caſes mentioned in Bacon's Abr. Title Leaſe (2), and 
reported in Vernon, vis. Sparkes v. Smith (a), and Pilkington v. 
Shaller (b). 2. That, by the iſſue, the plaintiff had affirmed 
that the whole of Saunder's eſtate, &c. had come to the defend. 
ant, but the proof was, that only part of the term had been 
conveyed. - Surely this proof can as little ſupport ſuch an 
iſſue, as evidence of only part of the premiſes having been aſſign- 
ed, which was the caſe of Hare v. Cator. The only allegation 
conſonant to the truth of the preſent caſe would have been, 
* You have been in poſſeſſion under Saunders, and thereby be- 
* came liable for the rent, which accrued during your poſſeſ- 
c ſion, but, if the plaintiff had ſtated his demand in that man- 
ner, it would have been demurred to. If an under-tenant were 
to pay the rent to the original leſſor, he could not plead that 
payment in bar to an action by his immediate landlord, nor ſet 
it off, becauſe there might be mutual accounts between the ori- 
ginal leſſor and leſſee, and the former might have been, at the 
time of the payment made to him, indebted, on the balance, to 
the latter. 
BULLER, Juſtice, put this caſe 3 a leaſe for 21 1 years, 
and that the reverſioner aliens his reverſion in parts, viz. for 40 
years immediately, to one, and in remainder in fee, to another, 
By the covenant for rent, it is to be paid by the leſſee and bis 
aſſigns, to the leſſor and his aſigns. Now could not the aſſignee 
of the reverſion for 40 years, which is only part of the original 
leſſor's intereſt, maintain an action on the covenant ?—To this, 


caſe put, there was no middle man to whom the leſſee could be 


tween the original leſſee and leſſor in the caſe before the court 
muſt be annihilated. —-BULLER, Juſtice, then obſerved, that, in 
the caſe he had ſuppoſed, that privity was not at an end, for that 
the original leſſor would ſtill remain liable to the tenant, under 
a covenant to repair, &c. 


(z) Vol. ut. 3989. (a) Canc. I. 1692. 2 Fern. 274. (6) Canc. T. 1700. 2 Fern. 
170. : : 
2 | . 
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Lord Mansr1sLD;—lt i is fit that we ſhould look into the © au- 
thorities, therefore let the caſe ſtand over. 

The court were underſtood to be for ſome time divided, and 
judgment was not given till this day, when Lord MansFI1ELD 
delivered their unanimous opinion, as follows : 

Lord MANSFIELD,—This is an action of covenant by a leſſor 
againſt an under-leſſee, and the ſingle queſtion i is, whether the 
action can be maintained againſt him, as being, ſubſtantially, an 


aſſignee. 


For ſome time, we had great doubts; we have be- 


ſtowed a great deal of conſideration on the ſubject, and looked 
fully into the books, and it is clearly ſettled, (and is agreeable to 
the text of Littleton, ) that the action cannot be maintained, un- 
leſs againſt an aſſignee of the whole term. 


The rule made abſolute [+59]. 


* 


[459] The following caſe has been ſince 
determined : 


paluER v. Enwarps and another, 
B. R. E. 23 Geo. 3. 


This was an action of covenant brought by 
the plaintiff as aſſignee of a term, againſt 
the defendant as aſſignee of the leſſor, for 
not finding, providing, aſſigning, and allow- 
ing, proper wood and timber for repairing 


the demiſed premiſes. 
The declaration ſtated, that one Richard 


Edwards, being on the zoth of September, 
I751, poſſeſſed, among other things, of cer- 
tain premiſes particularly ſpeciſied, for a long 
term of years then and yet to come, did, on 
that day and year, demiſe to one Edmon/on, 
his executors, adminiſtrators and aſſigns, a- 
mong other things, the ſaid ſpecified premiſes, 
to hold from Lady-day then next enſuing, 
for zo years, at a certain yearly rent in the 
indenture of demiſe mentioned; that Edmon- 
en, for himſelf, his executors, adminiſtra- 
tors and aſſigns, by the ſaid indenture cove- 
nanted, promiſed, granted and agreed, that 
they would, at their own proper colts and 
charges, (wood and timber excepted,) re- 
pair and keep in repair during the ſaid term, 
among other things, the ſaid ſpecified premiſes; 


and that Richard Edwards, for himſelf, his. 


executors, adminiſtrators and aſſigns, by the 


faid indenture, covenanted, promiſed, granted | 


and agreed, that they would find, provide, 
aſſign, and allow, proper wood and timber, 
when they ſhould be required, for repairing, 
among other things, the ſaid ſpecified pre- 
miſes, during the ſaid term; that, on the ſaid 
day and year, Edmonſon, by virtue of the ſaid 
indenture, entered on all the ſaid demiſed 
premiſes, and, afterwards, to wt, on the 211t 


of January, 1752, affigzed, transferred, and 
ſet over, by indenture, to one Warner, his 
executors, adminiſtrators and aſſigns, the ſaid 


| ſpecified premiſes, to hold from Lady-day then 


next enſuing, for 30 years; and that Warner, 


by virtue of the ſaid laſt-mentioned inden- 


ture, entered into the ſaid demiſed premiſes. 
Then a title was derived, by many mean 
aſignments, from Warner to the plaintiff, 
and it was alſo ſhewp, that Richard EAd- 
wards's reverſionary leaſehold intereſt came, 
by aſſignment, to the defendants ; and then 
a breach of the covenant for finding and al- 
lowing timber, ſince the reſpective titles of 
the plaintiff and defendants had accrued, 

was aſſigned. 

The defendants pleaded, 1. | that Edmon/on 
did not aſſign, transfer, and ſet over, to 
Warner, the ſaid, &c. (ſpecifying the ſame 
premiſes ſpecified in the declaration,) in man- 
ner and form, &C. 2, 3, 4. three other pleas 
on which no queſtion aroſe, 5. performance. 

Iſſue was joined on each of thoſe pleas, 
and, the cauſe came on for trial before Zyre, 
Baron, at the Lent Aſſizes for Huntingdon- 


| faire, 23 Geo. 3. 


Upon the evidence, it appeared, that the 
original leaſe was of certain tenements, in- 
cluding thoſe in the declaration ſpecified, at 
a rent of 1491. 75. 10d. and that it con- 
tained, among other covenants, one, on the 


part of Edmon/on, to repair; and another, on 
the part of Edwards, to find timber, as ſtated 


in the declaration. 

The indenture between Fdmonſon and 
Warner, reciting the leaſe, witneſſed, that 
Edmonſon aſſigned all and fingular, c. (vis, 
that part of the premiſes ſpecified in the de- 
claration ) to Warner, his executors, admini- 
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Saturday, 
8th May. 


If the inha- 
bitants of an 
Hundred 
have enjoyed 
an immemo- 
rial exemp- 
tion from 
ſerving on 
juries, they 
are not liable 


moned, under 
any of the 


different ſta- 
tutes relative 
to jurors. 


' 


CASES IN BASTER TERM _ 
| ſtances conſtituted Edmon/on the landlond of 


b * 


ſtators, and aſſigns, (ſubject to the exceptions, 
reſervations, and agreements aforeſaid,) at 
the yearly rent of 267. 25. payable to Edmon- 


for himſelf, his executors, adminifirators, and 
aſligns, to repair at their own proper coſts 
and charges, (wood and timber excepred,) and 
a power 1% Edmornſor to re-enter on non-Pay- 
ment of rent. There were alſo ſeveral other 
covenants, which were admitted at the bar to 
be diflerent from thoſe in the criginal leaſe. 
A verdi& having been found for the plain- 
tiff on all the jſues, a new trial was moyed 
for, on two grounds; 1. that the rent was re- 
ſerved to Edmon/or ; 2. that the covenants inthe 
indenture between Edmon/on and Warxer were 
not the ſame with thoſe in the original leaſe, 


Partridge, in ſupport of the verdict, con- 


tended, that, wherever the whole intereſt is 
conveyed, it is an aſſignment, and, that, in ſuch 
caſe, the aſignee ſtands exactly in the place 
of the leſſee, and is entitled to the benefit of 
all the covenants on the part of the leſſor. 
Cote, and Davenport, for the defendants, 
relied on Poulteney v. Holmes, and inſiſted, that 
this was not an afligyment, becauſe the rent 


' was not reſerved to the firſt leſſor, but to 


Edmonſon, and becauſe a power of re-entry 
was given to Edmonfon. That thoſe circum- 


| 


g 


| 


— A —_—— 


| 


Warner ; and that, if an action of covenant 


were to be brought by the defendants, againf 


Paluer, for not repairing, he might plead 
that he was not aſſignee. 
Lord Mangſeld, and A/bhurft, Juſtice, abſent. 
Buller, Juſtice, -It may be a queſtion, 
whether the new covenants in the conveyance 
from Ldnemſon to Warner are good. On thi 


I give no opinion. But certainly that Was 


an aſſignment. There was no reverſion left 
There is no doubt but there is ſufficient 
privity for the defendants, as aſſignees of the 
reverſiqn, to maintain an action on the co. 
venants in the original leaſe, againſt Palmer, 
aud that the remedy is mutual, ſo as to en- 
title Palmer to the advantage of the original 
covenants on the part of the leſſor. The 
caſe of Poulteney v. Holmes does not come up 
to this. That caſe only determined, that 
what cannot be ſupported as an aflignment, 
ſhall: be good as an vnder-leafe, againk the 
party granting it. OS 

Willes, Juſtice, concurred in the fame 
opinion. The rule diſcharged. 

Vide Eaton v. Jaques, M. 21 Geo. 3. Infra, 
438 Waller v. Reeves, M. 22 Geo. 3. Infra, 
444+ Note J. Wadham v. Marlow, B. R. M. 
25 Geo. 3. 


TE KING again Po Gh. 


HIS was a caſe reſerved upon an indictment on the ſta- 
tute of 3 & 4 Aun. c. 18. § 5. againſt the defendant, as 
high conſtable of the Hundred of Battle, in the county of Suſſex, 
for not obeying a warrant of the juſtices in quarter ſcſons, by 
which he was commanded to ifſue his precepts to the petty con- 
ſtables, head-boroughs, and tything men, of and belonging to the 
refpeRive boroughs * of the ſaid Hundred of Battle, for the pur- 
pole of preparing lifts of perſons qualified to ferve on juries, &c. 
to be ſum- and for not returning ſuch hits to the faid juſtices, at the Michael- 
mas ſeſfions following. The indictment had been removed by 
certiorari from the quarter ſeſſions, and was tried at the laſt Aſ- 
ſizes for Suſſex. The cafe ſet forth; — That the defendant had 


been legally appointed to his office ; that a warrant, (Rated in 
bac verba, ) iſſued at the Midſummer feffions; that he was duly 
ſerved with it, and neglected and failed to iſſue forth his pre- 
cepts, Sc. That William I. when he founded the Abbey, grant- 
ed, among other things, god habeat curiam ſuam per omnia, & 
«« gegiam libertatem & con ſuetudinem trafandi de ſiuis rebus vel ne- 
1 gotiis, & juftitiam per fe tenendam,” ſanctuary for felons, free- 


dom from all epiſcopal juriſdictions, Sc. That Henry I. by two 


* O) 
xr. 


ſeyera] 


— 
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cveral charters, (part of which were ſet forth,) confirmed the 
privileges granted by William I. That Henry VIII. granted the 
manor and Hundred of 'Battle- Abbey to Sir Anthony Brown, his 
heirs and aſſigns, with power to hold ſuch views of frank-pledge, 
court-leet, hundred=courts, law-days, ſokes, returns of writs, 
cognizances of pleas, and other rights, juriſdictions, powers, li- 
berties, &c. as the late abbot, or any of his predeceſſors had held 
and enjoyed, in tight of the laid Abbey. That, under this grant, 
the manor and hundred had come by various meſne aſſignments 
to the preſent proprietor Sir Whiftler Webfter, Bart. That the de- 
fendant lived within the manor. That the manor and hundred 
are co-extenfive. That there had been a court of record regularly 
held within the manor, till the year 1744. That, by immemo- 
rial cuſtom, the reſiants within the hundred had not been re- 
turned to ſerve on juries out of the hundred ; and that no pre- 
cepts had ever been ifſued, from time immemiorial, by the high 
conſtable of Battle. That no proof was given of any allowance of 
this privilege. That the town of Bartle is not a town corporate, 
that has power by charter to hold ſeſſions of gaol-delivery, or 
ſeſſions of the peace for ſuch town.—The defendant was found 
| guilty, ſubject to the opinion of the court on the following que- 
ſtion, viz. ** Whether the above charters and immemorial cuſ- 
« tom would exempt the inhabitants of the Hundred of Battle 
from ſerving on juries, and the high conſtable from iſſuing his 
« precepts ; or whether the ſeveral acts of parliament paſſed, and 
« now in force, concerning jurors, or ſome, or one of them, 
4% have not taken away ſuch exemption.” 

The caſe was argued on Wedneſday, the 5th of May.— Burrell, 
for the proſecution.— Pecł bam, for the defendant. _ | 
In ſupport of the proſecution, it was contended, that the ſta- 
tutes of 4 & 5 V. & M. r. 24. (c), 7 C8 V. 3. c. 32 (4), and 
38 4 Ann. c. 18. (e), are general, without any exception as to 
liberties or local exemptions, unleſs with regard to cities, bo- 
roughs and towns corporate (/), and, therefore, they muſt be con- 
ſidered as having taken away the privilege claimed by the inha- 
bitants of the Hundred of Battle, if it ever had a legal exiſtence, 
This conſtruction of thoſe ſtatutes was, it was ſaid, conſonant to 


the interpretation which had obtained in reſpect to the ſtatute of 


bridges and highways (g), for the words in the fourth ſection of 


(c) § 15, 16, ( (N4G;W.&M.c. 24. 4 17. 
(4) § 4. 1 (g) 22 Hen 8. c. 3. 
de) F.. 
10 that 
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CASES IN EASTER TERM- 


that ſtatute, having given authority ** to tax and ſet every inha. 
« bitant,” Lord Coke expreſsly ſays, in his commentary upon it, 
that, by theſe words, a/l privileges of exemptions or diſcharges 
«© whatſoever from contribution for the reparation of decayed 
« bridges, (if any were,) are taken away, and even adds,. «al. 
„ though the exemption were by act of parliament (b).” | 
For the defendant, it was inſiſted, that it is a general rule, that 
an affirmative ſtatute does not take away a cuſtom (i). Many 
particular deciſions which eſtabliſh and confirm that rule, might 
be cited. For example, by the ſtatute of 1 Ed. 3. fl. 2. cap. 2. 
it is enacted, That every man that hath any wood within the 


* forreſt may take houſe- bote and hay- bote in his ſaid wood „% 


&* that he doth the ſame by the view of the. forrefters,” and yet, 
notwithſtanding that reſtriction, a preſcription to cut down tim- 
ber trees in the party's own woods, within a foreſt, without the 
view of the forreſter, was held good, in a caſe in 16 Eliz. ſtated 
4 Inft. 297. (4). The paſſage in Lord Cotes commentary on the 
ſtatute of bridges does not apply, becauſe the words of that ſta- 
tute are much broader, and more comprehenſive, than thoſe of the 
different acts relative to jurors. The principal object of the ſta- 
tute of 4 & 5 V. & M. (in that part of it which has been re- 


lied on,) was to revive that of 16 & 17 Car. 2. c. 3. with regard 


to the qualification of jurors in point of eſtate. The purpoſe of 
thoſe of 7 & 9 N. z. c. 32. and 4 Ann. c. 3. was to provide a 
method of giving the ſheriff authentic information of the perſons 
qualified ; but, from a careful peruſal of thoſe different ſtatutes, 
it would appear, that it was never intended thereby to ſubject 
perſons, who had a right of exemption, to ſerve. Such exemp- 
tions are very common. Tenants in ancient demeſne ** cannot be 
% empannelled to appear at Weſtminſter or elſewhere in any other 
* court upon any inquelt or trial of any cauſe (/).” So clergy- 
men, (Beecber's Caſe (m),) coroners, officers of the foreſt, officers 
in the army, and other officers, and miniſters belonging to the 
Ring, are not liable to be ſummoned on juries; Bacon's Abr. Title 
Furies (n); and by the ſtatute of 52 Hen. 3. c. 14. though it is pro- 
vided, that, in particular caſes, perſons privileged by charters of 
exemption, ſhall, notwithſtanding, be ſworn on juries, yet their 


(5) 2 Inf. 704. (n) C. B. M. 19. Elix, 4 Leon. 190. 
{i) Co. Litt. 115. a. 1 (x) Vol. iii. 2. 261. cites Dali. Sher. 121. 
(4) Alfo Co. Litt. 11 5, 4. Trials fer pais 86. 


VU) 4 HH. 269. 


gen eral 
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eneral liberty and exemption is ſaved, which affords a ſtrong 
proof of the antiquity of this ſort of privilege. 

Burrel, in reply, obſerved, that, if it were to be held that the 
exemption claimed was well founded, ſtill, that was not a ſuffici- 
ent juſtification of the defendant, becauſe his office, in the exe- 
cution of the warrant, was only miniſterial [23]; but Peckham 
having anſwered that the point of the exemption was the only 

ueſtion meant to be tried and brought on upon the caſe reſerved, 
this ſeemed to be acquieſced in. | he 

The court took time to conſider, and now Lord MANSFIELD 
delivered their opinion, as follows : | 

Lord MANsFIELD,—We have conſidered this matter very ful- 
ly, and we are all of opinion, that the ſtatutes relative to juries, 
being affirmative, do not take away the prior exemption; and ſo 
is the text of Littleton. 

A verdict of acquittal entered for the defendant. 


[23] Vide Rex v. Percival, B. R. H. 16 & 17 Car. 2. Hardr. 389. Sid. 243. 


THE KING againſt the Jus ricEs of GLrou- 
CESTERSHIRE. 


W an application for a mandamus to compel the juſtices of 
the Quarter Seſſions in G/ouceſterfhire to receive an appeal 
from an order of removal, it appeared, from the affidavits on 
which the rule was obtained, that the examination of the pauper 
was taken in Auguſt; the order of removal dated the 12th of 
November following; and the Seſſions, where the appeal was 
tendered, held on the 12th of Fanuary in the enſuing year ; that 
no notice of appeal had been ſerved, (for which the reaſon aſſigned 
was, that the appellants had not been able to get their wit- 
neſſes ready, till it was too late to give ſuch notice); that the 
court had been moved to receive the appeal, and adjourn the con- 
ſideration of it till the following Seſſions, and had refuſed. 
Dunning now ſhewed cauſe. —Morris for the proſecutor. 
The court were clearly of opinion, that the juſtices ought to 
have received the appeal. 
| The rule made abſolute. 


+ ALSO 
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Tueſday 
11th May. 


The juſtices 
are bound to 
receive an ap- 
peal againſt 
an order of 
removal if of- 
fered at the 
next ſeſſions, 
although no 
tice of ap- 
peal has been 
given. 
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Ars or and another against BM ow x. 


Tueſday 
mee HIS was an action on a bond, to the truſtees under Sa. 
CD has muel Wilſon's will, in which the defendant pleaded a 
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been forfeit- | | Ane ie oft ; . 
ea been bankruptcy, as was done in the caſe of Alſop v. Price (o); but, 
bankruptcy, 


ayment of 
intereſt by 


the bankrupt 
after the cer- 
tificate, may 
perhaps ren- 


der him liable 


to be ſued 
Toon it, 


£0283] 


If, from the 
diſtance be- 
tween the pa- 
-riſh to which 
a pauper has 
been remov- 
ed and the 
;place where 
the ſeſſions 
ar* held, 
there is not 


-time to lodge 
an appeal at 


the ſeitions 


held imme- 
diateiy ſubſe- 
quent to the 
removal, the ſeſſions next enſuing, are to be conſidered as the next /eFrens within the ſtatute of 13 & 14 


th of OFober. 


here the defendant was the principal. The cauſe had been tried 
before BUL LER, Fuffrce, and a ſpecial caſe reſerved, which 
was this day ſpoken to, by Davenport, for the plaintiffs, and 
Morgan, for the defendant. It was ftated in the caſe, that in- 
tereft had been paid on the bond, after the defendant had ob- 
tained his certificate, but it did not appear whether ſuch intereſt 
was paid by the bankrupt, or one of the fureties. Lord Mans- 
FIELD ſaid, that, if the intereſt was not paid by the bankrupt, 
there was no queſtion, but that, if it was, it would be an admiſſion 
by him, that the principal was then due, and he might be liable 
as on a new contract [24]. The caſe was ordered to ſtand over, 
till afidevzts ſhould be laid before the court, ſtating by whom the 
intereſt was paid; but I believe it was never brought on again, 
-* Vide- Web ter v. e, 


E. 20 Geo. 3. Iafra 378, and Myllie v. Wilkes, M. 21 
. Ceo. 3. Infra 9 02 It. 601. 


Loe) Tide ſupra, p. 160. 
{4-60} - Fide, alſo, By vs Barber . R. M. 23 Geo. 3. ae, p. 101. Vte [T 42. J 


"Bhs! Kine again! the Jusrices of the Eaft Nn. of 


of YORKSHIRE. 


HIS was an application for a mandamus to compel the 
court of Quarter Seſſions to receive an appeal againſt an 
order of removal. 

The facts of the caſe were theſe :: The Hides of removal had 
been made by the two juſtices on the 22d of September, but the 
pauper was not removed till the 5th of October. Hull, (the 
place to which the pauper had been removed from 7Yhitby,) is 
fixty miles from Northallerton, where the Seſſions began on the 
At that Seſſions, no appeal was entered, and, at 
the Epiphany Seſſions following, (which began on the 12th of 


Car, 2. c. 12. and the Juſtices will be compelled to receive the appeal at ſuch enſuing ſeſſions. 


2 January,) 


IS wa Fool << © za 
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January, the pariſh charged having offered an appeal, the juſ- 
tices refuſed to hear it, thinking themſelves bound by the words 
of the ſtatute of 13 & 14 Car. 2. c. 12. 2, which ſays, that 

rſons aggrieved may appeal to the juſtices of peace ** at the 


next Quarter Seſſions.” | 
Lee ſhewed cauſe, and infiſted, that the ſucceeding Seſſions 


had no juriſdiction; that an appeal might have been entered at 
the Micbaelmas Seſſions, on the ſecond or third day, for that no 
notice is neceſſary in order to entitle the parties to enter their 
appeal ( p), although, if there has not been any, or not reaſon- 
able, notice, the juſtices are bound to adjourn the hearing till 
the enſuing Seſſions (9g). | 

The court ſaid, that, by next Seffions,” the ſtatute of Car. 2. 
muſt have meant the next paſible Seſſions, and that, here, it was 
impoſſible for the appellants to lodge their appeal at the Michael- 


mas Seſſions. | | 
'The rule made abſolute, 


(2) Supra, Rex v. the Fuſtices of Glouceſterſhire, (7) 9 Ces. 1. c. 7.48. 


The KINO againſi M a v. 


N an indictment for perjury tried before ButLtts, Tuſtice, 

at the Sittings at Weſtminſter, in laſt Hilary Term, (r), the 
Eperjury was laid to have been committed by the defendant, in 
giving his evidence as proſecutor, upon an indictment againſt A. 
for an aſſault; The defendant having been found guilty, on 
Wedneſday, the 3d of February, 1779, Cowper moved for a rule 
to ſhew cauſe, why the verdict ſhould not be ſet aſide, and judg- 
ment of acquittal entered, upon the following ground: The ori- 
ginal indictment, in ſtating the injury which the defendant (then 
the proſecutor) had received, ſaid, “ whereby his life was greatly 
* deſpaired of.” The preſent indictment, after mentioning that 
there had been an indictment preferred by the defendant, went 
on thus; © which indictment was preſented in manner and form 
following, that is to ſay.” Then the indictment was ſet forth 
in gc verba, but, in the paſſage above-mentioned, the word 
* deſpaired” was omitted. It was admitted not to have been ne- 
cfſary that the former indictment ſhould be recited, but it was 


r) Thurſday, the 28th of January, 1779. 


3D contended, [*184] ; 
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The Kine 
againſf? 
the Ju- 
STICES of 
YORKSHIRE, 


Saturday 
15th May. 


In an indict- 
ment, the 
words ** in 
& manner and 
* form fol- 
. lowing that 
« 75 to ſay,” 
do not bind 
the party to 
recite the in- 
ſtrument,&c. 
wveroatim, nor 
render mere 
formal omiſ- 
ſions or miſ- 
takes fatal. 
If a clerk of 
the peace in 
drawing an 
indictment 
introduce un- 
neceſſary re- 
citals, the 
court will 
order him to 
pay the ex- 
pence there- 
by incurred. 
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1779. contended, that the proſecutor, by the words * manner and form 

TIT, © following, that is to ſay,” had undertaken to recite it, and that 

A having done ſo, he was bound to ſet it forth verbatim. This 

AY, objection had been made at the trial, but was over-ruled by the 

Judge, who ſaid, that the word, „tenor had fo ſtrict and tech. 

nical a meaning as to make it neceſſary to recite verbatim, but 

that, by the expreſſion in this caſe, nothing more than a ſubſtan. 

tial recital was requiſite, and that the variance here was only in 

matter of form. He mentioned a caſe where the variance was 

% undertood” in the recital of an affidavit, in an indictment, in- 

ſtead of ** underſtood,” in which, on a motion for a new trial, al. 

though the introductory words were tenor and effect, the court 
determined, that #he variance was not fatal [25]. 

A rule to ſhew cauſe was granted, but was afterwards drop. 
ped, and the defendant was, this day, called upon his recognize 
ance, in order that judgment might be pronounced againſt him. 

[ 185 ] The indictment, which had been removed by certiorari, from 
the Quarter Seſſions for Middleſex, appearing to be of an exorhi- 
tant length, ſtating all the continuances on the former proſecu- 
tion &c. which is rendered unneceſſary by the expreſs wofds of 
the ſtatute of 23 Geo. 2. c. 11. 1, the court ordered, bo it 
ſhould be referred to the maſter to ſee what part of the record 
was unneceſſary, and that the clerk of the peace ſhould pay the 

expence incurred by ſuch unneceſſary part [26]. 
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[25] M. 15 G. 3. Rex v. Beech. The | fimilar, occurred in this term, when I hap- 
diſtinction laid down by the court, in that | pened not to be in court, wiz. Rex v. Bury, 
caſe, was, that, where the miſrecited word | but I have ſeen a very accurate note of it. 
is in itſelf a word, though not intelligible | It came on upon a rule to ſhew cauſe, why 
with the context, as air, for “ beir, | an attachment ſhould not ifſue againſt the 
there the variance, according to the deci- | defendant, who was clerk of Aſſize on the 
Gons, is fatal, but not if the mutilated word | Norfo/k circuit, for not obeying a writ of cer- 
does not make any other word [+ 61]. 2%. | torari to remove an indictment for murder, 
therefore, as to the caſe of Turvil v. Ayn/- | and a ſpecial verdict founded upon it, (Rex 
avorth, (B. R. H. 1 Geo. 2, 2 Lord Raym. | v. Bothwick, T. 19 G. 3, Infra, p. 197.) 
1515. 2 Str. 787.) where, in an action, the | The defendant inſiſted, that he had a right 
word“ Auſtrialia“ being uſed in ftating the | to retain the record till he ſhould be paid his 
name of the South Sea Company, inſtead of | fees for drawing, ingroſſing, Sc.“ which the 
« {uftralia,” the variance was held to be | attorney for the priſoner refuſed to do, on 
fatal. | the ground of their being exorbitant. How- 
[26] Lord MansF1ELD defired the bar | ever, on the attorney's undertaking to pay 
would take a note of this, that it might be | as much as ſhould, on a reference to the 
publickly known.—A caſe, in ſome reſpects | Maſter, be reported to be due, the record 


* Vide Wilkins v. Carmichael, H. 19 G. 3. Supra, p. 101. 104. 
[+ 61] The caſe of Rex v. Beech has been ſince reported, Cop, 229. 
1 | 


Vas 


N THE NINETEENTH YEAR OF GEORGE III. 


d into court, upon which the | records of the court for his fees, for that 
woe 3 Lord MANSFIELD | he foreſaw great inconvenience from ſuch a 
as . ; 
_ = ſhould be very unwilling to deter- doctrine. 
_ that a clerk of Aſſize has a lien on the 
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If a warrant 
of attorney te 
confeſs judg- 
ment has been 
obtained by 
fraud, the 
court will or- 
der it to be 
delivered up, 
upon motion 
for that pur- 
poſe, al- 
though no 
proceedings 
have been had 
upon it. 


8 


ARGUED and DETERMINED 


| IN T 
Court of KIN G's BENCH, 
I N 


Trinity Term, 


In the Nineteenth Year of the Reign of Gzoz cz III. 


Duncan again/ THOMAS. 


HIS was a rule to ſhew caufe why a bond and warrant 

of attorney to confeſs judgment in this court, ſhould not 

be delivered up, as having been obtained by fraud, and 
while the party was in cuſtody under proceſs out of the court of 
Exchequer. Judgment had not been, in fact, entered up, nor 
any proceedings had, on the bond; and, it was, therefore, ur- 
ged, that the court could not entertain the motion, there being 
no inſtance in which it had ever extended its equitable juriſdic- 
tion ſo far, The rule however was made abſolute ; BULLER, 
Juſtice, obſerving that the court had the ſame juriſdiction as if 
the judgment had actually been entered up. If it were other- 
wiſe, he ſaid, the conſequences would be extremely inconve- 


nient. The judgment might be entered up in the vacation, 


and the defendant taken in execution, before any application 
could be made to the court. 
Lord MANSFIELD, abſent. | 
 Howorth, tor the plaintiff, Morris, for the defendant. 
1 2 


HASELAR 


IN THE NINETEENTH YEAR OF GEORGE III. 


HaszLAR againſt ANSE LL. 


CTION on a bond. Plea, judgment recovered. —Rep/i- 
cation, nul tiel record; which was delivered with a rule 
to return the paper-book in four days. The paper-book was not 
offered to be returned till the morning of the fifth day, before 
the opening of the office, when the plaintiff refuſed to receive it, 
and immediately entered up judgment, and took out execution. 
Upon this, the defendant obtained a rule to ſhew cauſe, why 
the judgment and ſubſequent proceedings, ſhould not be ſet 
aſide, for irregularity. _ 

Baldwin, in ſupport of the rule, rolied on the e of the 
caſe of Oxley v. Bridge (a), as directly in point, to ſhew that, 
by an equitable extenſion of the four days, they are ſuppoſed to 
continue till the office open on the morning of the fifth. 

Lane, on the other ſide, inſiſted, that the judgment was en- 
tered up regularly and conſiſtently with the rules and practice 
of the court, and ſaid, that in Oxiey v. Bridge there muſt have 


197 
1779. 
— 


[ 187] 


Tueſday 
8th June. 


On a rule to 
plead, &c. in 
four days, if 
the defendant 
delay till the 
morning of 
the fifth day 
the plaintiff. 
may ſign 
Judgment. 


been ſome particular circumſtances which diſtinguiſhed that caſe _ 


from the preſent. Lord MAansFiELD having aſked the maſter 
what the practice was, he ſaid that, ſtrictly, the plaintiff was en- 
titled to ſign judgment, if the paper-book was not returned on 
the evening of the fourth day, although it is a very common in- 
dulgence to allow him till the next morning. 

Lane, on being aſked by his Lordſhip, admitted, that the 
plaintiff would not have been injured by waiting till the next 
day, and Mr. Baldwin on the other hand, could not ſay the de- 
fendant had merits. 

Lord MansF1ELD was inclined to believe that Oxley v. Bridge 
differed in circumſtances from this caſe; and was clear that a 
judgment entered up agreeably to what the maſter had certified to 
be, in ſtrictneſs, the practice of the court, could not be ſet aſide 
for irregularity. 


The rule diſcharged. 


{a) E. 19 Geo, 3. Supra, p. 67. 
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[188 ] 


Thurfday 
10th June, 


After an at- 
torney's bill 
has been de- 
livered a 
month, and 
no applica- 
tion has been 
made to have 
it taxed by the 
Maſter, the 
defendant 
will not be 
permitted to 
queſtion the 
reaſonable- 
neſs of the 
items before a 
jury,—On 
notice to exe- 
cute a writ of 
enquiry at a 
certain hour 
the party is 
not tied down 
to the exact 
time fixed by 
the notice. 


Thurſday 
10th June. 


The ſame 
point as the 
firſt in the 
foregoing 
caſe. 


CASES IN TRINITY TERM 


WilliaMs qagainſt FRITH. 


CTION on an attorney's bill ; judgment by default, 
£ Þ and writ of enquiry executed. Rule, (on the motion of 
Dunning,) to ſhew cauſe, why the verdict ſhould not be ſet aſide, 
for irregularity. The irregularity complained of was, that no. 
tice was giyen to attend the execution of the writ of enquiry 
between ten and twelve o'clock, that the defendant and his wit. 
neſſes did not attend till twelve, and that, after the hour waz 
elapſed, and they were gone, the writ was executed. It was 
alſo ſworn, as a ground on merits, that the amount given by 
the verdict, which was 75 J., was 30 J. more than was really 
due. | | Yo 
Lord MansFIiELD,—The client has a ſummary way of try- 
ing the reaſonableneſs of the items in an attorney's bill, by a re- 
ference to the maſter. If he waive that method, and put the at- 
torney to his action, I never ſuffer him to go into a diſcuſſion of 
the items, at the trial of the cauſe [+ 62]. In this caſe, it was 
clearly a trick of the defendant's attorney to leave the place im- 
mediately after the hour was paſſed. When notice is given for 
the execution of a writ of enquiry at a certain hour, it is never 
underſtood that the time is to be ſcrupulouſly adhered to. The 
ſheriff may have prior buſineſs which may laſt beyond the hour. 

The rule diſcharged. 


[+ 62] Via the next caſe, 


Hoor ER agar} TIIIL and his WI y E. 


g HIS was alſo an action on an attorney's bill, in which 


there had been judgment by default, and a writ of enquiry 
executed. On Saturday, the 5th of June, Mingay moved for a 


rule to ſhew cauſe, why the verdict ſhould not be ſet aſide, and 


the bill referred to the maſter to be taxed. The motion was 
made on an affidavit, that the ſheriff would not hear evidence to 
impeach the reaſonableneſs of the charges. 
Lord MANSFIELD was abſent. 
-— BULLER, 


IN THE NINETEENTH YEAR OF GEORGE 111. 


BULLER, Juſtice, read a note of a caſe, where Lord Mans- 
71ELD, and the court, had refuſed to permit a bill to be referred 
*to the maſter to be taxed, becauſe it had been read in evidence 
at M/ Prius, on 2 notice of ſett- off, in a cauſe where the attor- 
ney was defendant, which ſhewed that it had been delivered a 
month [+ 63] 3 and they held that it was then too late to diſ- 
pute the amount of the iremo. However, in the preſent caſe, a 
rule to ſhew cauſe was granted. 

Sytvefter now ſhewed cauſe, and mentioned AY caſe of Clarke 


v. Taylor, as directly in point (c). 

Lord MAN SHIELD, — The bill of an attorney cannot be earns 
at the trial of an action brought upon it, nor after verdict. If 
there has been an account ſettled between the attorney and his 
client, the bill ſhall never afterwards be taxed as of courſe ; par- 
ticular caſes may be pointed out ; the client may, by affidavit, 
ſhew that the buſineſs charged was never performed, or that the 
charges are fraudulent ; but, if the buſineſs was really done, the 
delay of the defendant for more than a month in objecting to the 
quantum is an admiſſion that he thinks bat reafonable. 

The rule diſcharged [I]. 


[1] This day, another point concerning | termined, that, as the <vhole Bill had been 
the taxation of attorney”s bills was moved in | referred to the Maſter, he might tax that 
court, but as I have not preſerved the name | part of it. 
of the caſe, I have not mentioned it in the | MNoza, If the-whole bill is for conveyancing, 
text. The circumſtances were theſe : Bala- | the Maſter cannot tax it. B. R. M. 12 G. 2. 
<vin moved that the Maſter might be direct- Anon. Barnes 4to edit. 41, 42. 
ed to tax thoſe articles in an attorney's bill I will add here another caſe ſtill, on this 
which related to conveyancing and parha- | ſubje&, though I did not hear it in court, 
mentary bufineſs, the reſt being for the ma- | when it was moved, which was in M. 19 
nagement of cauſes in this court. Lord | E. 3. It was the caſe of Dixon v. Plant. 
Mansfeld ſaid, there was no doubt but the | On the laſt day of that tetm, Dunning moved 
Maſter might tax be vhole ; that he recol- | that Dixon's bill as agent in town for Plant, 
lected a caſe, where the fees paid to a proc- | a country attorney, might be referred to the 
tor for buſineſs done in the ecclefiattical | Maſter to be taxed. Villes, Afpburſt, and 
court made part of the bill, and it was de- et; | Baller 


[+ 63] It ſeems, to have been there taken | enabled to ſet it off, the court held, that though 
for granted, that an attorney cannot ſet off | an attorney cannot bring an action on his 
his bill till a month after it has been deliver- hill till it kas been delivered a month, that 
ed, but the contrary was held by the court, | circumſtance is not neceſſary to enable him 
in E. 23 Gee. 3. in a caſe of Martin v. Vin- to ſet it off; that he muſt not produce it, 
der. For in that caſe, Law having moyed, | at the trial, by ſurprize, but that it is ſuffi- 
on the part of the defendant, who was an | cient, in ſuch caſe, to deliver it time enough 
attorney, for a rule to ſhew cauſe, why the | for the plaintiff to have it taxed before the 
proceedings ſhould not be ſtaid till his bill | trial. Upon hearing this opinion of the 
ould be paid, or till a month from the de- | court, Law withdrew his motion as unne- 
livery of it ſhould expire, that he might be ceſſary. 


(c) C. B. E. 11 G. 2. Barnes 4to edit, 124. 
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CASES IN TRINITY TERM 


Baller, Juſtices, (Lord MaxsF1ELD having 
left the court before the motion was made,) 
were inclined to think that the bill was not 
taxable by the Maſter, the act of 12 G. 2. 
c. 13. § 6. having enacted that 2 G. 2. 
c. 23. F 23. (4), for referring attorneys' 
bills, „ ſhould not extend to any bill due 
« from any attorney or ſolicitor, to any 
« other attorney, - ſolicitor, or clerk in 
«« court.” There is a caſe in Wilſon, where 
a ſingle judge of this court having made an 
order to refer an agent's bill, and the maſ- 
ter not having obeyed it, the court was ap- 
plied to, and held that the order was irre- 
gular; the maſter declaring that he had 
never taxed a bill for agency (e). How- 
ever, at the Sittings at Guilaball, after M. 
19 G. 3. Buller, Juſtice, who that day fat 
for Lord Mansfield, informed the bar, that, 
upon enquiry, it had been found to be the 
practice of the court of Common Pleas, con- 
firmed by a caſe decided in that court, to 
make orders for the taxation of agent's bills, 
and he read a note of the caſe which had 
been lent him by Gould, Juſtice, and was as 
follows: 

« Ex parte Bearcroft, an Aitorney—In E. 
7 Geo. 3. Darwy, Serjeant, moved that 
« the bill of Uzwin an attorney, agent 
4 for Bearcreft, ſhould be referred to be tax- 
« ed, and ſaid though it was not within the 
« ſtatute of 2 Geo, 2. by reaſon of that of 12 
© Geo. 2. yet that it might be taxed under 
« the general juriſdiction of the court, and 
«© under 3 Fac. 1. c. 7. He made his mo- 


te tion on this general authority, without any 


« affidavit. Nares, Serjeant, objected, that 
te there never had been an inſtance of ſuch 
v taxation of an agent's bill. But the court 
«« thought proper to grant a rule to ſhew 
«© cauſe.—T. 7 Geo. 3. Nares ſhewed cauſe, 
and obſerved that the ſtatute of 12 Geo. 2. 
„ provides, that 2 Geo. 2. ſhall not extend, 
„c. and therefore it is not neceſſary for 
t an agent to deliver a bill before he brings 
«© an action; the reaſon of which he took to 
te be that it was not looked upon to be ſub- 
& ject to taxation. The ſtatute of 3 Fac. 1. 


* to 2heir maſters or clients. They are ſup. 


«« poſed ignorant of the ſteps in a cauſe and 
te the due charges. The agent, he ſaid, 
ho does the buſineſs in town is entitled 
to the fees, unleſs there is a contrary ſi. 
pulation between him and the country ;. 
« torney. Day, contra, ſaid that he did 
s not apply on the ground of the ſtatute of 
5 Geo. 2. but on the practice of the court. 
* In 3 Jac. 1. there is no direction as 0 
* taxation, yet an attorney's bill was cer. 
* tainly taxable before 2 Geo. 2. The 12 
6 Geo. 2. ſhews it to have been thoughe 
ce that 2 Geo. 2. extended to agents? hill; 
« and properly reſtrained it, (as various 
te things in it are not applicable between 
ce attorneys and agents, ſuch as words at 
« length, Sc.) leaving the caſe between 
ce them as it ſtood before, — The court was 
ce of opinion that the bill ſhould be taxed, 
and that they could order it under the 
80 general authority of the court, that it | 
te might be ſeen that only due charges were 

made. —Afier the court had declared this 

cc opinion, Barnes, the ſecondary » ſaid he re- 

© membered, before 2 Geo. 2. applications 

* made to judges at their chambers to refer 

ce agents” bills to be taxed, and that it was 

re frequently done upon the country attor- 

ce ney's bringing the fees charged into court, 

The rule was made abſolute, but with 
« the condition that Bearcreft ſhould bring 
« the money into court (a).“ 

Buller, Juſtice, then ſaid that, on being 
made acquainted with this caſe, he had 
conferred with Willes, and Afhurſt, Juſtices, 
and that they were all three of opinion, 
that Dixon's bill ſhould be referred; that 
the practice of all the courts ought to be 
uniform; that queſtions on bills of this ſort 
would be much better underſtood and ſettled 
by the maſter, than by a jury or judge, at 
Nifs Prius. Upon this, the counſel in the 
cauſe agreed, that the bill ſhould be taxed 
by conſent, the defendant bringing into 
court the ſum remaining due on the amount 
of the plaintiff's claim, and that what ſhould 
be deducted, if any thing, ſhould be after- 
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N THE NINETEENTH YEAR OF GEORGE Ii. 


W:GLESWORTH againſt DalLisox and another. 


H1S was an action of treſpaſs for mowing, carrying away, 

and converting to the defendant's own uſe, the corn of the 
plaintiff, growing in a field called Hribaldtow Leys, in the pariſh 
of Hibaldftow, in the county of Lincoln. T he defendant Dalli- 
ſon pleaded liberum tenementum, and the other defendant juſtified 
as his ſervant. The plaintiff replied, that true it was that the 
locus in quo was the cloſe, ſoil and freehold of Dalliſon; but,— 
after ſtating that one 1/abella Dalliſon deceaſed, (being tenant for 
life,) and Dalliſon, the reverſioner in fee, made a leaſe, on the ad 
of March, 1753, by which the ſaid Jabella demiſed, and the ſaid 
Dalliſon confirmed, the ſaid cloſe to the plaintiff, his executors, 
adminiſtrators and aſſigns for 21 years, to be computed rom the 
1/t of May, 1755, and that the plaintiff, by virtue thereof, enter- 
ed, and continued in poſſeſſion, till the end of the (aid term of 
21 years he pleaded a cuſtom, in the following words, viz. 
« That, within the pariſh of Hibalaſtou, there now is, and, from 


« time whereof the memory of man is not to the contrary, there 


* hath been, a certain ancient and laudable cuſtom, there uſed 
« and approved of, that is to ſay, that every tenant and farmer of 
t any lands within the ſame pariſh, for any term of years which 


„ hath expired on the firſt day of May in any year, hath been 


* uſed and accuſtomed, and of right ought, to have, take, and 
enjoy, to his own uſe, and to reap, cut, and carry away, when 
« ripe, and fit to be reaped, and taken away, his way-going crop, 
« that is to ſay, all the corn growing upon the ſaid lands which 
* hath before the expiration of ſuch term been ſown by ſuch 
* tenant, upon any part of ſuch lands, not exceeding a reaſonable 
«« quantity thereof in proportion to the reſidue of ſuch lands, ac- 
* cording to the courſe and uſage of huſbandry in the ſame pariſh, 
and which hath been left ſtanding and growing upon ſuch 
lands at the expiration of ſuch term of years.” He then 
ſtated that, in the year 1775, he ſowed with corn, part of the 
 faid cloſe, being a reaſonable part in proportion to the reſidue 
thereof, according to the courſe and uſage of huſbandry in the ſaid 


pariſh, and that the corn produced and raifed by ſuch ſowing 
of the corn ſo ſown as aforeſaid, being the corn in the declara- 


tion mentioned, at the end of the term, and at the time of the 
1 treſpaſs 
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A cuſtom 
that tenants, 
whether by 
parole or 
deed, ſhall 
have the 
way-going 
crop after the 
expiration of 
their terms, 
is good. 
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CASES IN TRINITY TERM 


treſpaſs committed, was ſtanding and growing in the ſaid i 


the ſaid time not exceeding a reaſonable time for the ſame 
ſtand, in order to ripen and become fit to be reaped, and that he 


was during all that time, lawfully poſſeſſed of the ſaid corn, 
as his abſolute property, by virtue of the cuſtom. —The de. 
fendant, in his rejazuder, denied the exiſtence of any ſuch cuſ. 
tom, and concluded to the country. The cauſe was tried before 
ExRRE, Baron, at the laſt Aſſizes for Lincolnſhire, when the; jury 
found the cuſtom, in the words of the replication. 


Baldwin moved in arreſt of judgment, that ſuch a cuſtom * 
repugnant to the terms of the deed, and, therefore, though it 


might be good in reſpect to parole leaſes, could not have a legal 


exiſtence in the caſe of leaſes by deed. He relied on Trum Sg 


Carwardine, before YATES, Tuſftice (F). the circumſtances of 
which caſe were theſe : 


« The plaintiff had been leſſee under the corporation of Here. 
« ford, for a term of 21 years, which expired on the 4th of De- 
% cember, 1767. In the leaſe, there was no covenant that the 
« tenant ſhould have his off-going crop. In the ſeed-time be. 


55 fore the expiration of the term, he ſowed the fallow with 


« wheat. The ſucceeding tenant obſtructed him in cutting the 
«« wheat, when it became ripe, and cut and houſed it himſelf, 
« for his own uſe. Upon this the plaintiff brought an action on 
ee the caſe, and declared on a cuſtom in Herefordſhire for tenants 
« who quit their farms at Chriſtmas, or Candlemas, to reap the. 


corn ſown the preceding autumn. YaTEs, Juſtice, held, that 


« the cuſtom could not legally extend to leſſees by deed, though 
« jt, might prevail, by implication, in the caſe of parole agree. 


« ments. That, in the caſe of a leaſe by deed, both partics are 


« bound by the expreſs agreements contained in it, as that the 


* term ſhall expire at ſuch a day, &c. and therefore all implica- 
« tion is taken away. That if ſuch a cuſtom could be ſet up, 
<« the ſtatute of frauds would be thereby ſuperſeded in Hereſord- 


« fire [II. Accordingly the plaintiff did not recover on the 
ei cuſtom, although, on another count in zrover in the ſame de- 


« claration, he had a verdict.“ | 
A rule to ſhew cauſe was granted. 


[1] 2. This argument ſeems more ap- | ſome degree for half a year longer by ſuch 
plicable to parole leaſes, becauſe if a parole a cuſtom, it-might be ſaid that this would 
leaſe for three years could be extended in | be repugnant to the ſtatute of frauds. 


J) At the ſummer Aſſizes for Herefordſbire, 1769, 
The 


CV Goa Cn. © 


IN THE NINETEENTH YEAR OF GEORGE III. 


The caſe was argued on Tueſday, the 8th of June, by Hull Ser- | 
jeant, Chambre, and Dayrell, for the plaintiff, and Cuſt, Bald- 
win, Balguy, and Gough, for the defendants ; when three ob- 
jections were made on the part of the defendant, VIE: . That 
the cuſtom was unreaſonable. 2. That it was uncertain. 3. That, 

as had been contended on moving for the rule, ) it was repug- 
nant to the deed under which the plaintiff had held. 

For the plaintiff it was urged, 1. 'That it was not an unreaſon- 
ale cuſtom, becauſe without an expreſs agreement, or ſuch a 
cuſtom as this, there could be no crop the laſt year of a term, for 
the tenant would not ſow, if he could not reap, and the landlord 
would not have a right to enter till the expiration of the term. 
That it was for the advantage of the public, as muchas cuſtoms- 
for turning a plough, or drying nets, on another perſon's land, 
which had been held to be good (g). That it bore a great ana- 
logy to the right of emblements, and was founded on the ſame 
principle, namely, the encouragement of agriculture, It was 
not prejudicial to any one; not to the landlord, becauſe without 
it his land muſt be unemployed and unproductive for a whole 
ſeaſon ; nor to the ſucceeding tenant, becauſe he would have his 
turn at the end of his term. 2. That it was ſufficiently certain, 
by the reference to the reſidue of the lands not ſown, and to the 
courſe and uſage of huſbandry in the pariſh, This is as much 
certainty as the nature of the ſubject will admit of, for, if it had 
been that ſo many acres might be ſown and reaped, that would 
have been incompatible with thoſe variations in the proportion 
of ploughed land, which ariſe, at different times, from circum- 
ſtances in the courſe of cultivation and huſbandry. Reaſonable is 
an epithet which ſufficiently qualifies the extent of cuſtoms, and 
is generally uſed in pleading them; as with regard to cuſtomary 
fines paid to the lord of a manor, eſtovers preſcribed for by a 
party to be taken for the uſe of his houſe, Sc. In the caſe of 
Bennington v. Taylor, reported in Lutwyche (S), where the de- 
fendant, in an action of treſpaſs, had pleaded a right to diſtrain 
for twelve pence for ſtallage, due by preſcription, for the land 
near every ſtall in a fair, and, on a motion in arreſt of judgment, 
it was objected, that the preſcription was uncertain, and there- 
fore void, the quantity of land not being aſcertained, the court 
held it to be certain enough, becauſe the quantity was to be aſ- 
certained by the common uſage of the fair. In all ſuch caſes, 


) Jide Davis 32.6. (5) C. B. E. or T. 12 V. 3. 2 Lutw., 15 17. 1519. 
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whether the quantity or amount is in truth b or not, 
is for the jury to decide. 3. That the circumſtance of the 
plaintiff s leaſe in this caſe having been by deed, made no differ. 
ence. There was no agreement contained in the deed, that the 
defendant would depart from the cuſtom, although the parties 
muſt have known of it when the leaſe was executed. He did not 
claim under any parole contract expreſs or implied, and therefore 
the argument of repugnancy did not apply; and the N Prius cafe 
which had been cited, went upon miſtaken reaſoning. Hill, Ser. 
jeant, admitted, that he knew of no inſtance in the Reports, of a 
ſimilar cuſtom to this, in the caſe of freehold property, but he 
ſaid, there were ſeveral with regard to copyholds that went much 
farther; and he cited Eaftcourt v. Weekes (i), where a cuſtom, 
that the executors and adminiſtrators of every cuſtomary tenant 
for life, if he ſhould die between Chriftmas and Lady-day, ſhould 
hold over till the Micbaelmas following, is ſtated on the plead. 
ings [2] ; and no objection taken to it on the argument of the 
caſe. | 
For the . were cited, r v. 23 (40 [3]; 

AI bite v. Sayer (I), in which laſt cafe, a cuſtom for a lord of a 


manor fe have common of paſture in all the lands of his te. 


< nants for life or years, which had been pleaded. in juſtifica. 


tion of a treſpaſs in the land of a tenant for years, was held to 


be void and againſt law, for that ſuch a privilege is contrary to 
the leaſe, being part of the thing demiſed, and different from a 


preſcription to have a heriot from every leſſee for life, becauſe that 


is only, collateral (n); A caſe relied; on by Houghton, Juſtice, 
in Mbite v. Sayer, in which he faid the court had decided that 
a cuſtom for leſſees for years to have half a year after the end of 
their term, to remove their utenſils, was void, as being againſt 
law Startup v. Dodderidge (n), where the court refuſed to grant 
a. prohibition, on the ſuggeſtion of a modus to pay, upon re- 


* queſt, at the rate of two ſhillings for er pound of the im- 


« proved yearly rent or value of the land, becauſe the yearly 


[2] It is found by the ſpecial verdict, | common bond coaditioned for the payment 
the. ation being cjedment. of 20/. to the plaintiff if a certain crop of 
[3] That caſe, if at all applicable, ſeems | corn did of right belong to him; or, in other 
to me to make for the plaintiff. It is curi- words, if the queſtion of law was in his fa- 
ous in one reſpect, wiz. that the queſtion | vour, 
was brought on in an action of debt on a 


(5) 7. 10 V. 3. 1 Lutw. 799. 80r. (m) Cites 21 H. 7. 14. 


(4) T. 13 Fac. 1. Hob. 132. (2) E. 4 Aun. 2 Ld, Raym. regs 2 Salk. 


C) B. R. M. 19 Jac. 1. Palin. 211. 657. 1 Mad. 60. | 
4 rent 
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rent or value was variable and uncertain ;—Nayler gui tam v. 
ee (o), where a cuſtom having been found by a jury, “ that 
« every houſekeeper in the pariſh of Wakefield having a child 
« born there, ſhould, at the time when the mother was church- 
ed, or at the uſual time after her delivery when ſhe ſhould be 
« churched, pay ten pence to the vicar,” the court, on a motion 
in arreſt of judgment, determined that the cuſtom was void, be- 
ing, 1. uncertain, becauſe the uſual time for women to be church- 
ed was not alledged [4], 2. unreaſonable, becauſe it obliged 
the huſband to pay if the woman was not churched at all, or if 
ſhe removed from the pariſh, or died, before the time of church- 
ing ;—Carleton v. Brightwell (p), where the defendant, on a 
bill for tithes, ſet up a modus, that the inhabitants of ſuch a te- 
« nement, with the lands uſually enjoyed therewith, ſhould pay 
« ſuch a ſum for tithe corn,” and it was held by the Maſter of 
the Rolls, to be void for uncertainty ;—Harriſor v. Sharp (9). 
where a modus, that, when any of the incloſed paſtures in a cer- 
e tain vill were ploughed and ſown with corn or grain of any 
* kind, or laid for meadow and mown and made into hay, tithes 
« in kind were paid to the rector, but when eaten and depaſtur- 
<« ed, then the occupier paid to the vicar one ſhilling in the 
„pound of the yearly rent or value thereof and no more, upon 
„ ſome day after Michelmas, yearly,” was held void, on the au- 
thority of Startup v. Dodderidge ; — Wilkes v. Broadbent (r), 
where the court of Common Pleas, and, afterwards, on error 
brought, the court of King's Bench, held a cuſtom found by ver- 

dict, “ for the lord of a manor, or the tenants of his collieries 
« who had ſunk pits, to throw the earth and coals on the land 
e near ſuch pits, ſuch land being cuſtomary tenement and part of 
ee the manor, there to continue, and to lay and continue wood 
« there for the neceſſary uſe of the pits, and to take coals, ſo 
laid, away in carts, and to burn and make into cinders coals. 
„laid there, at their pleaſure,” to be void, becauſe, (among other 
reaſons,) the word ear was too vague and uncertain Oland v. 
Burdwick (), where a feme, copyholder durante viduitate, hav- 
ing ſowed the land, and then married, it was determined that the 
lord ſhould have the corn, upon the principle, that, when the in- 
tereſt in land is determined by the act of the party, he ſhall not 


[4] In that caſe the cuſtom, as ſuggeſted, did not refer to the uſage of the pariſh. 


(s) E. 2 Geo. 2. 2 Ld. Raym. 1558. (r) B. R. E. 18 Geo. 2. 2 Str, 1224. 
(p) Canc. T. 1728. 2 P. V. 402. C) B. E. H. 37, EL. Cre, Eliz. 460. 5 
J J. 1724. Bunb. 174. Co. 116. 
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have the crop; —An anonymous caſe in Moore (t), where it wa 
held, that a cuſtom, that leſſee for years ſhould hold for half , 
« year over his term,” was bad ;— Roe Leſſee of Bree v. Lees (4), 
where, in an ejectment to recover a farm of about ſixty acres, of 
which fifty-one were incloſed, and nine lay in certain. Open 
fields, a ſpecial caſe was reſerved, which ſtated a cuſtom, „ that, 
hen a tenant took a farm in which there was any open held, 
s more or leſs, for an uncertain term, it was conſidered as a hold. 
© ing from three years to three years,” and, though the court 
decided againſt the cuſtom on other grounds, yet, by their rea- 
ſoning, it clearly appeared that they thought jit void for uncer. 
tainty, becauſe the quantity of open ground was not aſcertained, 
and one rood might determine the tenure of 100 actes of land 
incloſed. Beſides the above authorities (5), the caſe before 
YATES, Juſtice, was much relied on. It was admitted, that, in 
caſes. where the uſual crop of the country is ſuch, that it cannot 


come to maturity in one year, a right to hold over after the end 


of the term, in a parol demiſe, may be raiſed by implication ; as 
where ſaffron is cultivated, (in Cambridgeſbire,) liquorice, (near 
Pontęfract,) or tobacco, (which formerly uſed to be planted in 
Lincolnſhire) ; but it was contended, that, in ſuch caſes, a leaſe 
by deed would preclude ſuch implication, as the parties muſt be 
ſuppoſed to have deſcribed all the circumſtances relative to the 
intended tenure,. in the written inſtrument. Such a cuſtom as 
that ſet vp, in the preſent caſe, could not, it was faid, be of ſuffi- 
cient antiquity with reſpect to leaſes by deed, as in the time of 
Richard the Firſt, and, long afterwards, tenants had no perma- 
nent intereſt in their lands; or, if there could be ſuch a cuſ- 
tom, the plaintiff's leaſe could not be within it, becauſe the cuſ- 
tom muſt have applied to the firſt of May old itile, and this leaſe 
was made, and commenced after the alteration was introduced by 
* Geo. 2. c. 23. [6]. 


The court took time to conſider; and, this day, Lord Mans- 
FIELD delivered their opinion, as follows: 


[5] 4 Ce. 51. 3. 1 | Rell, Abr. 563. pl. . 
& Co. Littl. 55. were alſo cited for the ge- 
neral principles concerning cuſtoms and em- 
blements. 

(6) The new ſtile commenced the 1 of 
Fanuary, 1753. But, if this argument were 


{#) H. 3. Ed. 6. Mocre 8. Fl. 27. 


admitted in its full extent, no cuſtom could 
exiſt where a certain day of the month made 
part of it, as, from the errors in the former 
method of computation, the nominal day was 
continually deviating, by degrees, from the 
natural day. 


(2) C. B. M. 18. Geo. 3. Since reported, 
2 Blackfl, 1171. 


Lord 


wh 5 > a. — FAY Ks of* FAY 
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Lord MAnsFIELD,— We have thought of this caſe, and we are 


all of opinion, that the cuſtom is good. It is juſt, for he who 
ſows, ought to reap, and it is for the benefit and encouragement 


of agriculture. It is, indeed, againſt the general rule of law con- 
cerning emblements, which are not allowed to tenants who know 
when their term is to ceaſe, becauſe it is held to be their fault 
or folly to have ſown, when they knew their intereſt would expire 
before they could reap. But the cuſtom of a particular place 
may rectify what otherwiſe would be imprudence or folly, The 
leaſe being by deed does not vary the caſe. The cuſtom does 
not alter or contradict the agreement in the leaſe, it only ſuper- 
adds a right which is conſequential to the taking as a heriot may 


bedue by cuſtom, although not mentioned in the grant or leaſe [7], 
The rule diſcharged [8]. 


| ce cuſtom contained and ſet forth, c. is a 

ce cuſtom void in law, and is contrary to, 
the court, that if there is a taking from old | ** and inconſiſtent with, the faid indenture of 
Lady-day, (5th April.) the cuſtom of molt & leaſe in the ſaid replication mentioned.“ 
countries would entitle the leſſee to enter | The caſe was argued at Serjeart*s-Inn before 
upon the arable at Candlemas (2d Feb.) to | the Judges of C. B. and the Barons of the 


prepare for the leut corn, without any ſpecial Exchequer, by Balguy for the plaintiff in error, 
avords for that purpoſe, i. e. in a written | and Chamire for the defendant, The ob- 


agreement for ſeven years; for the court were | jection to the reaſonableneſs of the cuſtom 
ſpeaking of ſuch an agreement. | was abandoned. In T. 21 C. 3. (27th Zune 

[8] Judgment was accordingly entered | 1781.) Lord Loughborough delivered the una- 
for the plaintiff, upon which a writ of error | nimous opinion of the court of Exchequer 
was brought, in the Exchequer chamber, and | chamber, that the cuſtom was good; and 
the defendant aſſigned for errors“ That the | the judgment was affirmed. 


[7] Vide Doe v. Snowden, C. B. M. 19 
Geo, 3. 2 Blaciſl. 1225. where it is faid, by 


TE KING again} TJoun BoxTHwick and 
{ixteen others. 


HIS caſe came on upon a ſpecial verdict, found at the laſt 
Lent Aſſizes, for the county of Suffolk, before AsnHURST, 
Juſtice, on the trial of an indictment for murder. —The indict- 
ment ſet forth, That, on the 7th of December, 19 Geo. 3. the pri- 
ſoners feloniouſly, &c. upon one Thomas Nichols made an aſſault; 
That Borthwick[$] with a large ſtick, which he then held in both 


that they were actually preſent, or 2. ſome acts done by them at the very time, which una 
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Saturday, 
12th June. 


On an indict- 
ment formur- 
der, if thej ury 
find a ſpecial 
verdict, it is 
neceſſary, in 
order to affect 
principals in 
the ſecond de- 
gree, to ſtate, 
either, 1. 


voidably ſhew 


that they were preſent, or 3. that they were of the ſame party, on the ſame purſuit, and under the 
lame engagements and expectation of mutual defence and ſupport with the perſon who did the fact. 


[8] If ſeveral are indicted, A. as giving { gave the blow, and that A. was only preſent 
the mortal blow, and the others as preſent | &c. will maintain the indictment, 1 Hale 


— ailing, &c, evidence that one of the others 437. 438. 


his 
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his hands, ſtruck the deceaſed ſeveral times, giving him thereby 
a mortal bruiſe on the head, of which he died the next day, and 


that the other priſoners, at the time of the felony and murder by 


the ſaid Bortbwicł committed, feloniouſly, &c. were preſent aig. 
ing, abetting, &c. the ſaid Borthwick the felony and murder 
aforeſaid, in manner and form aforeſaid, to commit, “ and ſo the 
jurors aforeſaid, &c. fay that the ſaid John Borthwick, Eduard 
Barry, &c. (naming all the others,) him the ſaid Thomas M. 
chols, in manner and form aforeſaid, feloniouſly, Cc. did kill 
and murder.” - One of the perſons indicted died before the 
trial. The others pleaded not guilty. —The verdict ſtated, That 
Richard Hatton, one of the priſoners, was a midſ{hipman, and a 
non- commiſſioned officer belonging to a tender in the government 
ſervice called the Charlotte, lying off Harwich, and employed 
in the ſaid ſervice for impreſſing men for the purpoſes of manning 
his majeſty's ſhips of war. That the others were part of the crew 
of the ſame tender, of which lieutenant William Palmer was 
then commander, who had previouſly received, and then had in 
his cuſtody, a warrant in writing under the hands of the com- 
miſſioners for executing the office of Lord High Admiral of 
Grcat Britain, &c. and under the ſeal of the office of Admi- 
ralty. That the warrant was in the following words, viz. 
By the Commiſſioners for executing the office of Lord High 
«© Admiral of Great Britain and Ireland, &c. and of all his maje- 
« ſty's plantations, &c. In purſuance of his majeſty's order in 
© council, dated, &c. we do herebyemower and direct you to im- 
* preſs or cauſe to be impreſſed, ſo many ſeamen and ſea-faring 
* men, and perſons whoſe occupations and callings are to work in 
« veſſels and boats upon rivers, as you ſhall be able, in order to 
„ man his majeſty's ſhips, giving unto each man, ſo impreſſed, 
«© one ſhilling for preſt money, and in the execution thereof, 
« you are to take care that you do not demand or receive any 
* money, gratuity, reward or other conſideration whatſoever, for 
ce the ſparing any perſon or perſons fit for his majeſty's ſervice, 
or exchanging or diſcharging any perſon or perſons who may be 
c impreſſed, and alſo that every perſon acting under you does not 
demand or receive any conſideration whatſoever upon the like 
<< account, as you will anſwer it at your peril. This warrant 
«© to continue in force till, Sc. and, in the due execution 
te thereof, all mayors, ſheriffs, juſtices of the peace, bailiffs, 
*© conſtables, head-boroughs, and all other his majeſty's officers, 
5 and ſubjects, whom it may concern, are hereby required to be 
3 « aiding 
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« aiding and affiſting unto you and thoſe employed by you, as 


«« they tender his majeſty's ſervice, and will anſwer the contrary 
« at their perils. Given, Ce.“ [9]. 

That Palmer, being then the only commiſſioned officer on 
board the Charlotte, and having received information of certain 
ſea-faring men being at Iyſich, in purſuance of the faid preſs- 
warrant, gave verbal orders to Richard Hanton, and the other 
priſoners, to proceed thither, and to take ſuch perſons as they 
ſhould there find liable to be impreſſed. That it is the conſtant 
uſage and invariable cuſtom of the navy, for all commiſſioned of- 
ficers, having in their cuſtody ſuch preſs-warrants, to give verbal 
orders to ſuch petty officers whom they may think fit to em- 
ploy on ſuch ſervices of impreſſing men for his majeſty's ſer- 
vice, the warrant remaining in their own cuſtody; and that 
ſuch petty-officers uſually act without any other authority than 
ſuch verbal order. That the preſs-warrant was not backed or 
ſigned by any magiſtrate. That, in conſequence of, and con- 
formity to, the verbal orders given by Palmer, Hanton and the 
other priſoners went to 1p/wich, and having information, that 
| there were certain ſea-faring men at a publick- houſe in IJyſuich 
kept by one Wiles, went all together in company to that houſe, 
between ten and twelve at night. That the gate leading from 
the ſtreet into the yard of the houſe was opened by the maid ſer- 
vant of Wiles, to the priſoners. That he door being open, they 
entered the houſe. That certain ſea-faring meh, viz. Sharpe, 
Bennet and Oſborne, were then fitting drinking in an inner room 
of the houſe, together with WViles and one Grimwood. That the 
priſoners entered that inner room with large ſticks in their hands, 
ſuch as are uſually carried by preſs-gangs, and were there in- 
formed that Bennet and Oſborne belonged to the Brilliant ſtore- 
ſhip in the ſervice of government. That the crews of ſuch ſtore- 
ſhip are paid by the contractors, and not by government. That 
no protection was produced, or offered to be produced, by Bennet 
and Ofborne, or either of them, or demanded by the priſoners, or 
any of them. That the priſoners, upon entering the inner room, 
informed Sharpe, Bennet, Ofbborne, Wiles, and Grimwood, that 
they were come for the purpoſe of impreſſing men, and that Sharpe 
then drew a knife out of his pocket, and brandiſhing it, ſaid, 
« the firſt man that hinders me from going home to my wife and Va- 


[9] It is obſervable, that this warrant d:f- | the mo to depute the execution of itto a 
fers, in ſome reſpe&s, from that printed by | commiſſion officer, by an indorſement on is 


Mr. Juſtice Fefter, particular!y i in omitting { bac k Fe. Cr. Law. 156. 
4 po mi ly 
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ee iy I'll flick him,” and, in that manner, paſſed through the 
gang, and quitted the room. That Wiles, *Ofoorne and Grimubad 
had no weapons in their hands, but that Bennet drew a poker out 


of the fire for his defence, and ſaid He would not be taken 


alive; and, upon this declaration of Bennet, ſome of the pri- 
ſoners attempted to wreſt the poker out of his hands; v pon which 
attempt an affray immediately enjued, and the poker was, ſoon af. 
ter, taken out of the hands of Bennet, but the affray continued, 
during which Wiles threw down a table then -1n -the-room, ang 
extinguiſhed the light of the candle, which was then burning, 
and ſeveral blows were given. That, during the affray, the de- 
ceaſed came to the door of the room, and ſtood in the door- way, 
leaning on a walking ſtick, which he then had in his hand, and 
ſaid to 1 85 and O/borne, ** My lads do as you have done before,” 
(meaning thereby that Bennet and Oſtorne ſhould reſcue them. 
ſelves by force); and that the deceaſed then ſaid, to one of the 


priſoners, are not you aſhamed to beat .a man who is daun, 


(meaning Wiles). That during the affray, the deceaſed received 
a blow on the head from one of the priſoners, with a large 
wooden ſtick (“ but from which of them the jurors are igno- 
e rant”) and that the blow was the cauſe of his death.— That, 
according as the court ſhould think the killing, &c. felony and 
murder, or felony and manſlaughter, or neither felony and mur- 
.der nor felony and manſlaughter, the jurors found the priſoners 
guilty of felony and * or of felony and manſlaughter, or 
not guilty. 

The caſe was argued, on Wedneſday, the gth of June, by 
Jones, for the proſecution, and Graham, for the priſoners, 

Lord MANnsF1ELD abſent. 

The counſel for the proſecution came prepared to argue the 
| general queſtion of the legality of preſſing; but the court inti- 
mated an opinion, that it was unneceſſary to agitate that point in 
this.caſe, as the warrant ſtated could not authoriſe a parol dele- 
gation of the power veſted in the lieutenant, and, indeed, it was 
admitted by the counſel for the priſoners, that they were treſ- 
paſſers. But, as none of them could be conſidered as more than 
principals in the ſecond degree, the jury not having found who 
it was that gave the blow, it was inſiſted, for the priſoners, that 
the verdict was defective, in not ſtating them to have been preſent 
.aiding and abetting. To prove that this was eſſential, I Hale 438. 
was cited, Rex v. Meſſenger (v), and Rex v. Royce (w). 


() Kel. 70. (20 E. 7 Geo. 3. 4 Burr, 2073, T 
| 4N 


IN THE NINETEENTH YEAR OF GEORGE III. 


Tn anſwer to this, it was obſerved, that the technical words 
. preſent aiding and abetting are not neceſſary in a ann 
dict, as they are in an indictment, and that enough was found, 
for the court to imply, either an actual or a conſtructive preſence. 
To ſhew that the latter was ſufficient, a caſe in 3 Ed. 3. Coron. 
350. and Lord Dacre's Caſe, cited in 1 Hale, 439. were re- 
lied on. | 

The court took time to conſider; and Wi1LLEs, Juſtice, now 
delivered their opinion to the following effect. 

W1LLES, Juſtice, —In this caſe, the counſel for the proſecu- 
tor offered to argue the general queſtion, whether the warrant 
ſtated in the ſpecial verdi& was legal or not. But, unleſs the 
priſoners had a power to execute it, and conducted themſelves 
legally in the execution, there is no ocaſion for the court to con- 
«{ider that queſtion. It was admitted by the counſel for the pri- 
ſoners that they were not ſtrictly juſtifiable in the execution of 
the warrant, and therefore were treſpaſſers. The court were all 
of that opinion, on reading the verdict; for the authority given 
by the warrant could not be delegated by parol to other perſons. 
On this ground the court ſtopped the counſel in the argument 
of the general queſtion, and it is become unneceſſary to conſider 
the degree of guilt which might have been imputed to the pri- 
ſoners, for we are all of opinion. that the verdict is ſubſtantially 
defective. It is not expreſsly found that they all were pre/ent aid- 
ing and aſſiſting when the blow was given, or even when the affray 
began. That either an actual or a conſtructive preſence was ne- 
ceſſary, to involve the priſoners in the homicide, was rightly 
admitted. But it was contended; 1. That enough is ſtated to 
warrant us in implying that all the priſoners were actually pre- 
ſent the whole time; 2. That an aua preſence is not neceſſary, 
and that, as the priſoners all went together on one common ille- 
gal deſign, that conſtituted a conſtructive preſence, and would, in 
law, involve all of them in the ſame degree of guilt. 1. As to 
the firſt point, in ſo penal a caſe as this, where the preſence is 
of the eſſence of the crime, the court will not preſame it. It is 
undoubtedly true that no technical words are neceſſary in a ſpe- 
cial verdict. Tt is not neceſſary to ſay, in words, that the pri- 
ſoners were all preſent, If it were ſtated that they did ſome act 
at the time, that would be ſufficient, becauſe the court muſt then 
unavoidably ſee that they were preſent. In Meſenger's Caſe, re- 
ported in Kelynge, the judges ſay, „where ſeveral acts of force 
2 a are 
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1779. are found to have been actually committed in purſuance of the 
Abe kma deſign, ther e is no need to find the priſoners to have been 414 
againft and afſiſiing, for that is only neceſſary to be found where the jy; 
mes. find a perf here amongſt them, and And uo particula, ,, 
ick. | perſon was there amongſt them, and find no particular a8 


1202 


of force de by him, but only his preſence. There it is neceſ. 
ſary to find he was preſent ! aiding and affifting” (x). Francis, 
Caſe () was much ſtronger than the preſent. That was an in. 
dictment for a highway robbery. All the priſoners were found 


to be in company together. Francis ſtruck the money out of | 


«Cox's hand, and, upon his offering to take it up from the ground, 
they threatened to knock out his brains, whereupon he deliſted.; 
and the jury further found that the priſoners then and there im- 
mediately took up the money, and rode off with it, and Cox im- 
mediately purſued.” To conſtitute a highway robbery, a taking 
in the preſence of the perſon robbed is neceſlary ; and all the judge 
-held that, on that finding, they could not imply that the money 
was taken up in Cox's preſence, and that a ſpecial verdi& cannot 
be made good by intendment or. conſtruction. In the preſent 


caſe, it is not found that the priſoners did any act, during the 
affray, or that they were preſent aiding and afjiſting ; and the 
court cannot intend that they were. 2. As to the ſecond point, 
and the authorities relied on; in 3 Ed. 3. Coron. 3 50. all the 
priſoners were actually preſent. In Lord Dacre's Caſe, all went 
with a deſign to reſiſt every oppoſition. In Moore (z) it is 


„ as al” td tl Os 


hy 


- * K 
dt. 1 PR 


ſtated, that they went ander an agreement to kill all who ſhould re- 
l them, and it appears, by that report of the caſe, as well as by 
| | what is ſaid in Foſter (a), that they were all acting in the ſame 
| _— purſuit. at the time when the murder was committed. Fofter ſays, 
= | % it was ſufficient that, at the inſtant the fat was committed, 
| | they were all of the ſame party, and upon the ſame purſuit, and 
under the ſame engagement and expectation of mutual defence 
and ſupport with thoſe that did the fact.“ In the preſent caſe, as 
it is not found that all the priſoners were of the ſame party, and 
on the ſame purſuit, Sc. when the fact was committed, as it is not 
found who gave the blow, or who was preſent, we are all of opi- 
nion that the priſoners mult be diſcharged. 

The priſoners diſcharged. 


. (x} Kel. 78. | (z) 86. 
0) E. 8 Geo. 2. Str. 1015. Gem. 478. (a) 354. 
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PENRY again} TONES. 


E ST moved for a rule to ſhew cauſe, why an exoneretur 


ſhould not be entered on the bail-piece, upon an affidavit, 
that the defendant had been arreſted on a latitat, in Brecknock- 


ſpire, in Wales, that the cauſe of action was a judgment in the 
| par ties lived within that juriſ- 
dition. The motion was made on the authority of the caſes of 


great Seſſions, and that both the 


Lampley v. Thomas, and Jones v. Jones, reported by Wilſon (5), 
where the deciſion is ſtated to have been, that a writ of /atitar 
does not run into Wales ; but BuLLEr, Juſtice, mentioned, that 
the contrary had been held, ſince that caſe, in ſeveral inſtances, 
and particularly in a caſe where YATEs, Fuſtice, had conſidered 
the queſtion very fully, and delivered a ſolemn argument upon 
it (10). The court refuſed to grant the rule, and ſaid, that, if the 
court had not juriſdiction, the proper way for the defendant to 


take advantage of it would be by 


[10] That was the caſe of Lloyd v. Jones, 
J. 9 Geo. 3. The plaintiff declared againſt 
the defendant in cuftodia Mareſcalli. The de- 
fendant pleaded, that he was reſident in 
Montgomeryſhire in Wales, and denied the ju- 
riſdiction of the court, To this plea the 
plaintiff demurred. After the demurrer had 
been once argued, (when the caſes in Vilſon 
were inſiſted upon by the defendant's counſel,) 
Yates, Juſtice, went at large into the que- 
ſtion, and examined the different ſtatutes and 
authorities, intimatiag a very clear opinion in 
favour of the juriſdiction of the court. The 
caſe however ſtood over to be argued again, 
but the defendant having declined further 


(4) B. R. H. 21 Geo. 2. 1Wil/. 193. 206. * 


a plea in abatement. 


argument, judgment was given for the plain- 
tiff, M. 10 Geo. 3.— The late Welp act (13 
Geo. 3. c. 5 1.) ſeems very clearly to recog- 


| nize the juriſdiction of other courts, beſides 


the Exchequer, (whoſe juriſdiction has never 
been denied, though founded on a legal 
fiction as much as that of the King's Bench,) 
to hold plea, and iſſue mene proceſs, againſt 
parties reſident in Wales. The words are, 
In all tranſitory actions which ſhall be 
brought in any of his majeſty's courts of re- 
cord out of Wales, c. if it ſhall appear that 
the defendant was reſident in Vales at the 
time of the ſervice of any writ or other meſne 
proceſs ſerved on him, &c.” 
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If the condi- 
tion of a bond 
is, that A. 
ſhall not em- 
bezzle any 
money that 


_ ſhall come 


to his hands 
on account of 
his maſter, it 
is neceſlary, 
in an ation 
againſt the 
obligor, to 


ſtate, in the 


breach, what 
particular 
ſum of money 
was embez- 
zled, and 
how or from 
whom it was 
received. 
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Joxszs again Williams and another, 


CTION on a bond. —The defendant Williams eraved cher 
| of the condition, which was, that one Carruthers, who 
had entered into the ſervice of the plaintiff as his clerk in the di. 
ſtillery buſineſs, ſhould, during his continuance in that ſervice 
faithfully and diligently ſerve him, and in caſe he ſhould, at a 
time, loſe, embezzle, deſtroy, purloin, conſume, miſpend, or 


unlawfully make away with, any money, notes, bills, drafts, &; 


that ſhould be entruſted to him, or in any way come to his hands 

cuſtody or poſſeſſion, by, from, on account of, or belonging £ 
the plaintiff or any of his cuſtomers or employers, that the de. 
fendants, or either of them, ſhould, on notice thereof given to 
them, or either of them, make good the loſs thereby ſuſtained, — 
He then pleaded, that Carruthers, during his continuance in the 
plaintiff's ſervice, faithfully and diligently ſerved him, and did 
not at any time loſe, embezzle, &c.—Replication, that, during 
Carruthers continuance in the plaintiff's ſervice, to wit, on the 
15th of July, 1777, a large ſum of money, wiz 137. 145.99. ' 
came to his hands, cuſtody, and poſſeſſion, on account of the 
plaintiff, which he, on the ſame day, &c. embezzled and miſ- 


ſpent; whereof the plaintiff afterwards gave notice to the de- 
fendant.— To this replication the defendant demurred, and ſhewed 


for cauſe, ** That it did not appear whether Carruthers had re- 


* ceived the money for the plaintiff in his buſineſs of a diſtiller, 


* or in what capacity he had received Wm : and that it was not 
* ſhewn from whom he had received it.“ 

Baldwin argued in ſupport of the demurrer. 1. To ſhew that 
it ought to have been ſtated that the money embezzled was re- 
ceived in the courſe of the buſineſs in which Carruthers was em- 


ployed, he cited Fright v. Ruffel (c), Lord Arlington v. Mer- 


ricke (d), Houghton v. Day (e), Stibbs v. Clough (J), and Mills v. 
Ajtell (z). 2. He contended, that the plaintiff ſhould have ſpe- 
cified more particularly what the money was which had been 
(e) H. 14 Geo. 3. 3 Will. 530. 


(4) E. 24 Car. 2. 2 Saund, 411. 
(7) Styl. 18. | 


(Y) NM. 6 Geo. 1. 1 Str. 227, 
(g) 16 Fac. 1. Cro. Jac. 486. 


embezzled, 
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embezzled, and from whom it was received; for that, if iſſue had 
been taken on the replication, the defendant would not have had 
ſafficient notice what the plaintiff went for, to prepare for his 
defence : That this objection was more particularly applicable in 
the caſe of a ſurety. 

Cowper, for the plaintiff, ad told by Lord MansFiELD 
to confine himſelf to the laſt point, for that the caſes cited on the 
other did not apply, and that there was nothing in the objection,) 
inliſted, that the replication was a full anſwer to the plea. That, 

in ſuch a retail buſineſs as that of a diſtiller, the money was re- 
ceived in very ſmall ſums at different times,” and it could not be 
neceſſary, if the 13 J. had been received at thirty different times, 
that each fraction ſhould be aſſigned as a different breach, and iſ- 
ſues taken on each. That perhaps the money embezzled had 
been taken out of the till, and it could not be known of whom 
in particular it was received; or, on an account between the 
plaintiff and Carrutvers, the latter might have admitted the em- 
bezzlement. 

Lord MANSFIELD,—The breach muſt be pertienlerty aſſigned. 
If the money was taken out of the till, that ſhould have been 
alledged. 

Cowper moved, and had leave, to amend, on payment of 
coſts. 


FisHER againſt BRISTOWw and others. 


CTION for a malicious preſentment, (for inceſt,) in 

the eccleſiaſtical court of the archdeaconry of Huntingdon. 
Demurrer to the declaration, and cauſe aſſigned, that it was not 
ſtated, how the proſecution was diſpoſed of, or that it was not 
ſtill depending. The court were clearly of opinion, that the 
objection was fatal, and ſaid it was ſettled, that the plaintiff in 
ſuch an action, muſt ſhew the original ſuit, wherever inſtituted, 
to be at an end; otherwiſe he might recover in the action, and 
yet be afterwards convicted on the original proſecution. 

Judgment for the defendants, 


ABBOT 


215 


1779. 
Jones 


againſ} 
WILLIAMS. 


[ 205] 


Tueſday 
15th June. 


An action for 
a malicious 
proſecution 
cannot be 
maintained 
till the pro- 
ſecution is 
terminated, 
which muſt 
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ſubſcribing 
witneſs. 
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AB Bor and another, Aſſignees of FARR, a Bank- 
rupt, againſt PLUMBE. 


HIS was an action of frover, by the aſſignees of a bank. 

rupt, tried before Lord MAxNxS FIELD, at Veęſtminſter. At 
the trial, to prove the petitioning creditor's debt, a witneſs was 
called, who ſwore, that the bankrupt had acknowledged to him, 
that he owed the debt upon which the commiſſion had been ſued 
out. On being aſked how the debt aroſe, the witneſs ſaid, by 
bond; and the bond was then produced. The ſubſcribing wit. 
neſs was an attorney, who lived in Somerſetſbire. He was not 
called, nor was there any proof that he had been required to at- 
tend, or that he could not have been procured. A verdict was 
found for the plaintiffs ; but Lord MANSFIELD ſaved the que- 
ſtion on the ſufficiency of the evidence; and Bearcrof?, on Tuęſ- 
day the 8th of June, obtained a rule to ſhew cauſe, why a non- 
ſuit ſhould not be entered, 

Dunning; and Davenport, now ſhewed cauſe. — They con- 
tended, that, even if this had been an action on the bond, the 
admiſſion of the defendant would have been the beſt evidence, 
and would have ſuperſeded the W of calling the ſubſcrib- 
ing witneſs. 

Lied MANSFIELD, —To be * this is a captious objection; 
but it is a technical rule, that the ſubſcribing witneſs muſt be 
produced, and it cannot be diſpenſed with, unleſs it appear that 
his attendance could not be procured. It was doubted, formerly, 
whether, if the ſubſcribing witneſs denies the deed, you can call 
other witneſſes to prove it, but it was determined by Sir Joſeph 
Fehkyl, in a cauſe which came before him at Cher, that, in ſuch 
caſe, other witneſſes may be examined; and it has often been 


done fince. 


ASHHURST, uftice,—If the evidence of the ſubſcribing wit- 
neſs were to be diſpenſed with by this confeſſion of the bank- 
rupt, the defendant would be deprived of the benefit of croſs ex- 
amining him, concerning the time of the execution of the bond, 
which might be material. 

BULLER, Juſtice, —lt is an eſtabliſhed rule, that aſſignees muſt 
prove the petitioning creditor's debt by the ſame evidence which 

3 | muſt 


/ 
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been produced in an action againſt the bankrupt, and 1779. 
= ſe = recover on a bond, to call the ſubſcribing wit- * ; 
2 unleſs ſome reaſon can be ſhewn for his abſen ge. . 
3 The rule made abſolute. a N 
Macr?HERSON again} RORISON. 
DEE | = 3 W. edneſday 
16th June, 
C MP E R oppoſed the juſtification of bail for the defendant, A party in a 


who was in cuſtody, on the ground, that he had given eight 
notices to juſtify, and four of them in this term, by four differ- 
ent attornies, and without having obtained the leave of the court 
to change his attorney. The Maſter certified, that, by the eſta- 
bliſhed practice, a party cannot change his attorney without the 
leave of the court; upon which the bail were not permitted to 
juſtify [1]. Cowper alſo inſiſted, that the plaintiff ſhould be al- 
lowed the coſts he had been put to, by inquiring after ſo many 
bail, and attending to oppoſe them, and mentioned that it was 
the rule in the court of Common Pleas to allow coſts in ſuch 
caſes. This, however, was refuſed, as it did not appear that 
this court had ever given coſts in ſuch a caſe. 


Ii] Vide S. P. in C. B. Kaye v. De Mattos, M. 20 Geo. 3. 2 Blackſt. 1323. 


G1LB Y again} LoOCKYER, 


{ NN a motion, by Cowper, for a rule to ſhew cauſe, why the 

proceedings in this caſe ſhould not be ſet aſide, for irregu- 
larity, it appeared, that the defendant and two other perſons had 
been held to bail, in ſeparate actions, upon one affidavit. The de- 
fendant was named ſecond in the affidavit. When cauſe Was ſhewn, 
on Tueſday, the 15th of June, the Maſter certified, that it had 
been ſettled, that ſeveral defendants in different actions, cannot 
be put into the ſame affidavit; and ASHnuRST, Juſtice, men- 
tioned a caſe, where ſeveral perſons having been admitted to the 
freedom of a corporation upon one ſtamp, the admiſſion of the 
perſon firſt named was held to be good, and that of all the others 
void. Upon this the court made the rule abſolute ; but Dunning 


cauſe cannot 
change his at- 
torney with. 
out the leave 
of the court. 
If notice to 
juſtify bail 
has been giv- 
en by a new 


- attorney not 


allowed by 
the court, 
the bail will 
not be per- 
mitted to 
Juſtify. 
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Thurſday * 


17th June. 


Two or more 
defendants 
in different 
actions can 
not be held 
to bail upon 
one aſhdavit, 


having ſuggeſted, next day, that the Maſter had miſtaken the 
practice, that, both in this court, and in the Common Peas, it 
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1779. was uſual to put more than one deſendent into the ſame affidavit, 
1 and that, in a caſe which came before this court, where no leſs. 
ag, than eight had been inſerted in one affidavit, the court had held 
TLeckerzn. it to be good againſt all, Lord MAnsF1ELD defired the matter 
might ſtand over for further conſideration. 
This day his Lordſhip delivered the ne of the court, 28 
follows: 
Lord MaNSsFIEIL D, The Judges of the court of 8 
Pleas, and the Barons of the Exchequer, have been conſulted, 
and they all agree, that they never new of it's being the prac. 
tice in their courts, that more than one defendant ſhould be in. 
inſerted in the ſame affidavit. If, in fact, ſuch a practice has 
prevailed, it has been without their ſanction or knowledge. They 
all diſapprove of it, and! conſider it as contrary to the meaning of 
the act of parliament (6), and a fraud upon the 1 
Let the Jodgeaene ftand as at firſt pronounced. 
The rule made abfolute [# 64]. 


't 12 ; Geo. 1. c. 29. amended by 5 Gro. 2. c. 27. | Made perpetual by 21 Grd; 2. c. 3. 


[4 641 vic Crooks v. Davis, B. R. 1. upon on davit, the court, (in the ance 
11 Geo. 3. where, the defendant having of Lord a 
been held to bail im an action of debt upon common bail, in both actions. 


a bond, and alſo in another of umpſit, 


[208} CormT again} BiRrKBECK. 
3 de H HIS was an action on the caſe, — The declaration con- 
inkabieancs tained fourteen counts. — The firſt ſtated, That the plain- 
Ot a manor 


ſhall grind all tiff was: poſſeſſed of certain water eorn-mills, within the manor of 
their corn, Sertle, in Yorkſbire, and, by reaſon thereof, was entitled to the 


grain and 
— BY toll and multure of all corn, grain, and malt, ground at thoſe 
r mills.; That, during all the time of his poſſeſſion [11 J, all the 


be uſed or .. tenants, inhabitants, and reſiants within the manor, ** ought to 
ſpent ground | 15 : n 1 
within -the *** have ground, and ſtill ought o grind, all their corn, grain, and 


"certain mill, ' malt which by them or any of them had been or ſhould be uſed or 
is 1 —On « ſpent ground within.the manor, at the plaintiff*s mills, and not 
A demurrer 

to evidence, elſewhere, and to have paid and young, and to pay and yield 
the party 

.cannot take advantage of any _—_ to the pleadings: | 


| [44] Tt was determined, in the caſe of and ought immentorially, &c. and in Coryton 
Chapman v. Flexman, (cited infre, p.-221) | v. Littlebye, (alſo cited infra, p. 221) that 
that it is not neceflary in the declaration in | it is not neceſſary to lay the mills to be an- 
:this action to ſay that the inhabitants had | cen? mills, 


3 ; | 6 .to 


- 
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eto the plaintiff for the grinding thereof certain reaſonable toll. 
e and multure [and ought not to have uſed or ſpent, nor to uſe 
* or; ſpend within the manor any corn, grain, or malt ground; 
ee which had been or ſhould be ground elſewhere than at the, 
.66 plaintiff's mills]; That the defendant was: a tenant, inhahi- 
«« tant and reſiant within the manor, and that he contriving,. c. 
« to injure and prejudice the plaintiff, and deprive him of the 
« profits and advantage of his mills, and of the toll and mul- 
« ture which would have accrued to him, &c. did knowingly, &c. 
«© uſe and ſpend ground within the ſaid manor, divers large 
« quantities of corn, grain, and malt of the defendant, which had 
e been ground elſewhere than at the plaintiff's mills, and which 
te the defendant, at the times of uſing and ſpending thereof, knew. 
< to have been ground elſewhere; by means whereof the plaintiff 
e had been greatly injured: in the profit of his mills, and had 
« wholly loſt and been deprived of the toll and multure which 
c would have ariſen, and become payable to him for the grind- 
ce ing of the-ſaid corn, grain, and malt, if the ſame had been 
ground at his mills.” —The fifth count was the ſame with the 
firſt, except that the negative words, printed above in a parenthe- 
ſis, were omitted. The defendant pleaded the general iſſue; and, 
the cauſe coming on to be tried at the laſt ſummer Aſſiges for 
Yorkſhire, the plaintiff, to prove the cuſtom, produced, beſides 
ſeveral witneſſes; 1. The proceedings in a ſuit in the Exchequer, 
M. 5 Geo. 1. wherein the then occupier of the mills was plain- 
tiff, and ſome of the tenants and refiants in the manor defend- 
ants, and in which an iſſue was directed to try“ whether by 
virtue of an antient and immemorial tenure, cuſtom or uſage, all 
© and every the tenants, inhabitants and refiants of and in the 
** manor of Settle had been, and were, tied and bound, and of right 
gad uſed, and ought, to grind all their and every of their corn, 
grain and malt, which by them, or any of them had been or ſhould 
be uſed or ſpent ground within the manor, at the ſaid corn mills, 
and not elſewhere, and to pay to the owner or occupier of the 
* ſaid mills for grinding the ſaid-corn, grain and malt, ſuch toll 
and multure as had been accuſtomably paid or yielded; 2. The 
record of the verdict, H. 8 G. 1. (whereby the jury found the 
cuſtom in the words of the iſſue); 3. A decree of the court of 
Exchequer, of 28th January, 1722, eſtabliſhing and confirming 
the cuſtom; 4. The proceedings in 1756, and 1757, ona ſcire 
Jacias to revive the decree againſt ſome of the then inhabitants.— 
To ſhew the breach, one Armiz/ftead, the plaintiff's miller, proved 
an 


: . 

_— 
\ 
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an acknowledgment by the defendant, « that he had uſed Ame. 
e rican flour.” He alſo proved, that, though the defendant was 


in very ſubſtantial circumſtances, he had only ground one load 


of malt at the plaintiff's mills from Oober, 1773, to July, 1554. 
and only one load of wheat during four years; and another: 
witneſs proved, that the defendant brewed about four or five 
times in the year, (but that he had ſeen the plaintiff's miller 
bring him malt, and no body elſe); that he had Known the de- 
fendant have fine flour in caſks, which he believed might be 
American flour, as none had been brought from the neighbour- 
hood. Several of the witneſſes ſaid, on their croſs examination, 
that oat-meal was much more uſed by the common people in the 
manor of Settle, than flour, that about 40 years ago they uſed 
nothing elſe but oat-meal, and that there is a weekly market 


where oat-meal, not ground at Settle mills, i is conſtantly drought; | 


and ſold to the inhabitants. 
The defendant demurred to the evidence, and the caſe came 
on for argument, in Hilary Term, 19 Geo. 3. (7. 1 the 20 


of February, 1779). 


Mood, for the plaintiff, —Chambre, for the defendant. 
For the defendant, it was contended; 1. That the cuſtom was 
not proved; 2. That it was void; 3. That the breach by the 


_ defendant was not proved. 1. It was ſaid, on the firſt head, 


that the negative part of the cuſtom was not part of the iſſue 
in the cauſe in the Exchequer, nor eſtabliſhed by the decree, nor 
by the parol evidence. 2. That if the cuſtom, as laid, extended 
to a prohibition from uſing any corn, or malt, which had come 


into the poſſeffion of the inhabitants already ground, as flour, 


meal, Sc. it was ſo unreaſonable a reftraint on the liberty of the 
ſubject, as could not be ſupported in law, for that it would pre- 


vent them from uſing flour, Cc. not made at the plaintiff's 


mills, even if they received it as a preſent, or in charity. That 


formerly the method of trying queſtions of this ſort, was by the 
writ de ſecta ad molendinum, in the place of which, actions on 
the caſe had heen ſubſtituted in modern times; but that, in all 
the precedents of either ſort, there was no inftance of ſuch a 


.cuſtom. That, in F:tzherbert's Natura Brevium (i), it is laid 
down, that the ſuit de ſecta ad molendinum only lies, where the 
party withdraws his ſuit from the mill where he ought to grind, 
and goes to another; and, in all the declarations in actions on 


(i) E. 123, or in Ed. 1755. P. 28, 
the 
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the caſe, it is ſtated, that the defendant did not grind. at the 
plaintiff $ mill, which implies that he had corn in a grindable 
kate. That all of them, except one in Brownlow (4), go on 
to ſtate, that he had actually ground at another mill; Harbin 
v. Greene (I), Coryton v. Litbebye (m), Chapman v. Flexman (u). 
That, in the caſe of Harbin v. Greene, a cuſtom ** for inha- 
bitants to grind 4/ their grain whatſoever by them ſpent or 
ſold,” at the plaintiff's mills, was held to be void. 3. That, if 
the meaning of the cuſtom, as laid, was, that the corn which 
the inhabitants were poſſeſſed of in a grindable ſtate, ſhould, if 
uſed ground, be ground at the plaintiff's mills, then no breach 
was proved, the only evidence being that the defendant had uſed 
American flour. That buying corn already reduced to flour 
might, under particular circumſtances, amount to an evaſion 
of ſuch a cuſtom, but that the declaration ſhould have been dif- 
ferently framed if the plaintiff had meant to go upon an evaſion, 
which was an injury of a different ſort from a direct breach. 
That the grievance ſtated by the plaintiff was the loſs of the toll 
for the corn uſed by the defendant ; but that he never would 
have been entitled ro any toll for the flour proved to have been 
uſed. That it did not appear from the evidence, how the Ame- 
rican flour had been uſed. That it might have been bought and 
reſold by the defendant, which would have been neither a breach 
nor evaſion of the cuſtom. That there was no evidence at all 
of the uſe of oatmeal, nor any even of malt, not ground at the 
plaintiff's mills. | 
Wood, for the plaintiff, inſiſted, that the cuſtom, exactly as 
laid in the #/74 count, was proved by the verdi& and decree in 
the court of Excheguer; for the negative words were not in that 
count. That, however, the want of them in the evidence, made 
no ſubſtantial variance on the i count, as they only contained 
matter of neceſſary inference. That, as to the evidence of the 
breach, it was not neceſſary for the plaintiff to ſhew it with 
reſpect to every kind of grain. That in the caſe of Harbin 
v. Greene, the cuſtom was held to be ill on the ground of it's 
extending to a prohibition of the uſe of corn not ground at 


all [12]. He ſaid he reſted the caſe on the firſt and fifth 


[12] The ſame objection was taken by Tai/den, Juſtice, to the cuſtom in Corytan v. 
Litbebye. | 


(4) Brownl. Ent. 63, 64. (x) Cam. Scacc, M. 1 V. M. 2 Yer. 
(0) T. 14 Fac. 1. Heb. 189. 288. 
(n) E. 22 Car, 2. 2 Saund, 112, 
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counts; 'and read a note of the ons of the Mancheſter Mills in 
the Duchy Court, 21. May, 1757. before Lord Mansetzy, 


and Clive, Juſtice, ing the Chancellor [1 3], as being ex. 


actly in point. 
ASHHURST, and BULLER, 


Fuſtices, having ſignified their 


opinion, that it was not competent to the defendant to call in 
queſtion the validity of the cuſtom, on a demurrer to evidence, 
the Solicitor General, and Dunning, ſpoke to that point, The 


latter contended, 


that, in whatever part of a cauſe a party de. 


murs, the proceedings are ſtopt, and the caſe brought before 
the court in ſuch a manner, as that they are to ſay, whether, 
upon the whole record, the plaintiff is entitled to recover, That 
the defendant could not have taken advantage of the illegality in 
the cuſtom which he now relied upon, by demurring to the de. 


claration, becauſe he admitted, 
and only contended, that in thoſe 


a legal cuſtom was laid, 


to which the evidence was pointed, 


that, in ſome of the counts, 


the cuſtom laid was il 


legal. That if he could not make the objection now, he 


would be entirely precluded, 


in this court, 


if the evidence 


ſhould be thought ſufficient to maintain the iſſue, becauſe, in 
that caſe, judgment would be inſtantly pronounced without leay- 
ing four days to move in arreſt of judgment, which the defend- 
ant would have had, if the queſtion had gone to the jury. To 
this the Solicitor General anſwered; 1. That they might haye 


demurted to the bad counts ſeparately; 2. That the judgment 


pronounced on this occaſion would be only interlocutory, after 
which a writ of inquiry mult iſſue, to ſettle the damages, and 
then, before final judgment, they would have the four days, as 
in other cales [14]. 


[13] That was an application to revive, | nor the exiſtence of the cuſtom litigated any 


by cire facias, a decree of 5 Fac. 1. againſt 


the detendants. The decree had eſtabliſhed | 


a cuſtom that all the inhabitants of Man- 


chefler ſhould ſend their corn which was to 


be ſpent in their houſes to be ground at the 
plaintiff's mills. The def-ndan:s had bought 
bread made of flour, which the bakers had 
brought from ſome place in the neighbour- 
ho, and which had not been ground at the 


plaintiff's mills. Lord Mansfield, in a ſolemn | 


argument which he delivered on the occaſion, 


laid it down ; 1. That the decree eftabliſh- 


ing the cuſtom, and which had been con- 
Armed by others, both of a prior and ſubſe- 


quent date, ought not to be controverted, | 


further before a jury; 2. That ſuch a decree 
binds all perſons under the ſame deſcription 
with the original defendants ; but 3. That 
it is only in the caſe of a direct breach that 
ſuch a dccrce can be revived by /cire fucias, 
and, if It 1s evaded, the method of proceed- 
ing is by a ſupplemental bill. 

[14] If the jury had aſſeſſed the damages 
conditionally at the trial, as they might, and 
as was done in Sce!aftica's Caſe, Ploxd. 410. 


Qu. if the interlocutory and final judg- 


ments would have been pronounced uno flatu, 


or an interval of four days left between 


chem. 


AsHHURST, 
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ASHHURST, Fuſtice, obſerved, that if the court were to allow 
the demurrer to the evidence upon objections to the declaration, 
it would ſeem to poſterity, by the record, that the court had 
determined that there was no evidence to be left to the jury. 

The court took time to conſider, and this day, Lord MAns- 
FIELD delivered their opinion, as follows. 

Lord MAnsFIELD,—This is an action on the caſe, in which 
the plaintiff ſtates, preciſely, and ſpecially, his ground of action, 
which is, (as ſtated in the firſt and fifth counts,) that he is poſ- 
ſeſſed of certain mills at Settle, and that no tenant, inhabitant, 
and refiant within the manor, can ſpend or uſe corn ground, 


which has not been ground at the plaintiff's mills. The breach 


aſſigned is, that the defendant uſed, ground within the manor, 
ſeveral quantities of corn, &c. which the defendant well knew 
to have been ground elſewhere than at the plaintiff 's mills. 
To this the defendant has pleaded not guilty. The iſſue is 
on the cuſtom, — the defendant's being ſubject to it, —and the 
breach. The plaintiff muſt prove all the three points. The 
defendant does enough if he diſprove any of them. The par- 
ties go to trial, by the authority of the court, to inquire into 
the truth of theſe facts. This is not like an ejectment, or an 
action for money had and received, where concluſions only are 
ſtated in the declaration, and the premiſes appear in evidence. 
Every | thing to be proved is here ſet forth, and they have no- 
thing to do at the trial with the queſtion, whether the facts, as 
alledged in the declaration, are or are not ſufficient to entitle the 
plaintiff to recover. If that had been intended to be diſputed, it 
might have been done in limine, by a demurrer to the declaration. 
As to the evidence, it ſeems to me that the cuſtom eſtabliſhed 
by the decree in the court of Exchequer is the ſame, in ſubſtance, 
with that on which this action is brought. It is admitted on 
the record that the mills are the ſame, and that the defendant is 
reſiant in the manor.—{ His Lordſhip then ſtated all the material 
part of the evidence). To this evidence the defendant has de- 
murred, and the only queſtion is, whether, if the jury believed 
the evidence, it is competent to maintain the iſſue. As to that 
queſtion, there is no doubt but the proceedings in the Exche- 
quer are evidence to prove the cuſtom, and that the parol teſti- 
mony of Armiiſtead is evidence to ſhew that the defendant uſed 
flour not ground at the plaintiff's mills. The demurrer ſeems 
to be founded on a miſtake concerning the nature of this pro- 


cceding, It was argued as if it had been a Cemurrer to the de- 
claration, 
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claration, or a motion in arreſt of judgment, on the objection 
that the cuſtom could not be ſupported in law beyond the caſe 
of corn in a grindable ſtate, and could not extend to flour im. 
ported or given to inhabitants, and ground before it came to 
their poſſeſſion. But Hat is not now before the court; nor 
was it under the cognizance of the jury. Nothing can be ſtrong. 


er to ſhew this, than the judgment which we mult give, Viz, 


« That the evidence was ſuficient to maintain the iſſue.” This 
will not be final. The conſequence will be the ſame as if a ver. 
dict had been given for the plaintiff” But there is one de. 
fect, which would not have been, if there had been a verdict, 
namely that no damages have been aſſeſſed, and therefore there 
muſt be a writ of inquiry. After that, the defendant may take 
advantage of any objection to the declaration, by moving in ar- 
reſt of judgment, or bringing a writ of error. We are all of 
opinion that the evidence was ſufficient. | 

A writ of enquiry having afterwards been executed, and da- 
mages taken only on the h count, Chambre, in Eafter Term, 
19 G. 3. (Saturday, the 24th of April,) obtained a rule to ſhew 
cauſe, why the judgment ſhould not be arreſted, and that rule 
came on to be argued in this preſent term, (Thur/day the 1oth 
of June,) by the Solicitor General, Lee, and Wood, for the plain- 
tiff, and Dunning, Davenport, and Chambre, for the defendant. 

For the defendant, the former objections to the validity of the 
cuſtom, in the extent contended for by the plaintiff, were re- 
peated, and it was alſo urged, that the words, in which the cuſ- 
tom was ſtated, meant only, that all the corn which the inhabi- 
tants, Cc. ſhould uſe ground, and which ſhould be ground within 
the manor, muſt be ground at the plaintiff's mills. That they 
would fairly admit of that conſtruction, and, if that was their 
meaning, the defendant could not be charged with a direct 
breach ; and no fraudulent evaßan vras laid, for the formal words 
* fraudulently, &c.“ were not a ſufficient allegation of an evaſi- 


on. A great deal was alfo ſaid on the effect of the evidence, and 


on the conſequence of a judgment over-ruling a demurrer to 
evidence; but what was urged on thoſe heads was contrary to 
the explanation ſolemnly given by the court of the effect of ſuch 


a demutrrer, in the caſe of Cock/edge v. Fanſhaw (o). 


(e) Supra, E. 19 Ge. 3. p. 119. 131 to | termination of the preſent caſe was poſterior, 


134. The argument and deciſion on the de- and I have, as in other inſtances, thrown to- 
murrer in this caſe were prior to thoſe in | gether the account of all the proceedings in 
Cocſſeadge v. Farſbaw, but the ultimate de- | court upon it, 


2 The 
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The court took time to conſider, and now Lord MANSFIELD 
delivered their opinion, to the following effect. | 

Lord MANSFIELD,—When we heard this argued, a doubt 
aroſe on the extent of the cuſtom, whether it goes only to corn 
growing in the manor, and ground there, or to all ground corn 
wherever it may grow, which is conſumed within the manor. 
But it appears, from the anſwers in the ſuit in the Exchequer, 
(which his Lordſhip read,) that the defendants then inſiſted on 
the reſtrained ſenſe, and that they were not bound to grind corn 
which grew out of the manor at Sertle mills, and the decree 
eſtabliſhed the cuſtom to the extent now inſiſted upon, and 


proves it to be reaſonable. 


The rule diſcharged. 


The KING againff the Inhabitants of Se. JouN's, 


SOUTHWARK. 


T I Y an order of two Juſtices, the pauper, (who was the widow 

of one Daniel Turner, ) and her three children, were remov- 
ed from Mitcham to St. Jobn's, Southwark, and, on an appeal, 
the order was confirmed by the court of Quarter Seſſions, ſubject 
to the opinion of this court, on the following facts. The 
* name of the huſband was inſerted in the-land-tax rate within 
the pariſh of Mitebam in the following manner: 


—_ ** 


* 2 


Rent. | Ge a For what. In penis S ums aſſeſſed. 
2 * 
{fo $0.0 Oxtoby. _ Houſe. Daniel Turner. oO 10 10 


The pauper's huſband occupied the houſe of which he is de- 
* ſcribed as occupier, and paid the rate for ſeveral years. The 
< rate throughout was in the ſame form. The land tax, by 
agreement with the landlord, was deducted from the rent.” 
3M | The 


- 
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1779. 
— 


Cor 


againſt 
BrRKBECK. 


A perſon whe 
has actually 
paid, but was 
not rated to 
the land-tax, 
does not gain 
a ſettlement. 


[ 215 ] 
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while he ſo held and occupied the ſame, a 
aſſeſſment was made on the pariſh of Meredin, 
1 for the land- tax, the title of which was a 
John Heard, his wife, and children, were follows: „ SyrrEL, &c. an aſleſſment on 
removed, by an order of two Juſtices, from | c the inbabitants of the Parith of Moredn, 
Mitcham to Moreden. On an appeal, the order | « for raiſing a ſum by a land-tax for the ſer- 
was quaſhed, and a ſpecial cafe made, which | * vice of the year 177—.” That the fol. 
SD ſet forth, that Heard inhabited, for ſeveral lowing was the form of the aſſeſſment, as far 

years, a houſe at Moxevon, which he rent- as it reſpected the pauper. 

ed of a Mr. Gaſen, (alſo an inhabitant of 


The KrnG v. the 1NHABITANTS of 
MiTcaaM, P. R. E. 23 Geo. 3. 


1779. The caſe came on to be argued this day, when the court con. a 
a firmed the order of ſeſſions, on the authority of Rex v. Carſbal. Fe 
St. Je, ton (p). , 

4 be ther, in ſupport of the order.—Mingay on the other . 
ade [+ 65. 0 

(p) Z. 15 Geo. 3. Burr. Seitl. Ca. No. 252. p 

| Boar 1 

T+ 65] The following caſe has been ſince Moredon, ) at the yearly rent of 5 1. clear of al f 
determined. | taxes, parliamentary and parochial, That F 

| 

4 


— eme 


8 


Rent. | Landlords names. | Tenants names. 


2 : * 


e.. | Mr. Gaſſon. John Heard. {| C. o 9 9: 


That Heard paid the {aid gs. 9 to the | The court decided W the ſettlement, in 
-*colletor, who demanded the fame. that caſe, with great regret. Here, nobody 
Mingay, in ſupport of the order of ſeſſions, is expreſsly rated. The title fates the aſſeſſ. 
contended, that the land-tax is a landlord's | ment to be on-iahabitants. As to the inha- 
tax. The agreement, by which the tenant | bitancy of the landlord, that is merely acci- 
was to pay all taxes, makes no difference, dental, and it cannot be ſuppoſed that all the 
for a private agreement cannot affect the pa- | landlords in the rate are inhabitants. It is 
Tiſh. The payment by the tenant is a pay- | not true, that the land- tax is properly a rate 
ment by the landlord. The rate is made on | on the landlord. A rate is no more than a 
inhabitants. The caſe ſtates, that the land- | deſignation of the perſon, who is the object 
lord was an inhabitant. His name could be | of the authority of the aſſeſſors, and is to be 
inſerted for no other purpoſe but to rate him. | called upon for the payment. The intention 
'The reaſon for inferting the tenant's name | 15, not to rate the perſon eventually 
is to direct the collector, for, though the tax | liable, but the viſible holder of the land. 
is impoſed on the landlord, it is to be col- This is evident from the words of the land- 
lected from the tenant. He cited Rex v. tax act, wiz. ©* Perſons having or holding 
Carſhalton, any ſuch manors, &c.“ (a). The grantee of 
Palmer, on the other ſide, inſiſted, that | a rent-charge is liable to the tax, but is ne- 
this caſe was very diſtinguiſhable from Rex | ver nominally rated, nor called upon. There 
v. Car/halton, There, the rate was on in- | may be twenty people intereſted, in differ- 
habitants and landholders, and the titles of | ent ways, in the ſame land. Every clauſe 
the columns, being formed into a ſentence, | in the act favours the conſtruction, that the 
ſigniſied, that the landlord was rated for a | tenant is the perſon meant to be rated. By 
tenement in the occupation of the tenant. | $ 15- the tenant is liable to be diſtrained 


— — 


(a) 4 Geo. 3, c. 2. §4. 
pon, 
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apon, and to be committed for want of di- f 
Atreſs. By $ 16, a juriſdiction is given to 
the commiſſioners, to ſettle diſputes between 
landlords and tenants, the preceding clauſe 
having empowered the tenant to deduct out 
of the rent, % nuch of the tax as the landlord 
ought to pay Therefore, he does not ne- 

ceſſarily, pay all. How much he ought to 
pay depends on the private agreement be- 
tween him and his tenant, which the com- 
miſſioners have power to enquire into, 
though the aſſeſſors have not. In the pre- 
ſent caſe, the landlord was to bear no part 
of the tax. By $ 62. which impoſed a dou- 
ble tax on Papiſts, the landlords only were 
made liable, and the tenants diſcharged by 


expreſs words, The principal reaſon for in- 


ſerting the landlord's name in the rate, 
| ſeems to be, to afford evidence of his right to 
vote for knights of the ſhire 3 and for that 
purpoſe only, not with any view to the aſſeſſ- 
ment or collection of the tax, a form is eſta- 
bliſhed by 20 Gee. 3. c. 18. for land- tax 
aſſeſſments, in which there is an expreſs 
column for landlords. | | 

Lord Mans$FiELD,—The queſtion is, 
whether the landlord, or the. tenant, is the 
perſon charged. The aſſeſſment has no words 
to ſhew which of them is charged. We muſt 


| confirmed. 


gather it, therefore, from other circumſtan- 


ces. In the firſt place, who ought to be 
charged? Certainly the occupier. The 
landlord is not known. 'The land itſelf, 
in the hands of the occupier, is the debtor 
to the public. What does the aſſeſſment 
profeſs to do? To rate the inhabitants ; that 
is the occupiers, Of whom does the collec- 


tor demand the rate, and who pays it? The 
occupier. \The circumſtances ſapply what 45 
omitted in the rate itſelf, 

Willes, Juſtice, —This rate is on the in- 


| habitants only, and not like that in Rex v. 


Carſbaltos. 

Baller, Juſtice, —In Rex v. Carſhalton, 
the court went upon the word ©* razed,” in 
the landlord's column. The doubt, here, 
has ariſen from the common phraſe, that the 
land. tax is a landlord's tax. But, as to that, 
Mr. Palmer's obſervations are unanſwerable. 
It is not a landlord's tax with reſpect to the 
public, though it is, as between landlord and 
tenant. Beſides, the title alone, in this caſe, 
is deciſive. It is equivalent to ſaying, that 
the tenant was rated. 


The order of Seſſions quaſhed, and the 


original order conſirmed. 


Vide, alſo, Rex v. the Inhabitants of the 
townſhips of Endon, Long [don, and Stanley, M. 
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The Kin 

agaiaſ 
St. Joun's. 


24 Geo. 3. and Rex, v. the Inhabitants of St. 


Lawrence, M. 25 Geo. 3. where the doctrine 
in the above caſe of Rex v. Mitcham, was 
But, in Rex v. the Iahabitants 


of St, Fames's, Bury St. Edmunds, M. 2 5 Ges. 


3. where there was a column of proprietors 


and another of occupiers, in the aſſeſſment, 
and it was not ſpecified which was rated, and, 
the collector having demanded the land- 
tax of the. tenant, he paid it, but took a re- 
ceipt in which the ſum paid was deſcribed o 
be ** /o much aſſeſſed on the landlord,” the 


court held, that the tenant did not gain a 
ſettlement. 


Bors againſt EDwarDs. 


N a rule to ſhew cauſe, why the interlocutory j udgment, 

which had been ſigned for the plaintiff, ſhould not be ſet 
aſide for irregularity, it appeared, that the defendant had craved 
2yer of the original, which the plaintiff had taken no notice of, 
but had figned judgment, for want of a plea. 

Lord MansFiELD deſired the bar to take notice, that the 
practice, for defendants to pray oyer of the original, which is ſo 
much uſed for delay, is not warranted by any rule or principle 
of juſtice, That it is incumbeaton the court to make their pro- 


2 


cecdings 


Saturday 
19th June. 


A defendant 


15 not entitled 
to oyer of the 
original, and, 
if he prays 
oyer, the 
plaintiff may 
proceed 
without ta- 
king any no- 
tice of it. 


AF 
ut 
yo 1 
k 


id. 
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1779. ceedings as little dilatory, oppreſſive, and expenſive, as poſſible. 
bor OE That it is unneceflary for the defendant to ſee the original, after 


 again® he has been informed of the cauſe of action by the declara. 
Eowarps, tion. That the court of Common Pleas has rejected the prac- 
tice (a); and that, from henceforth, plaintiffs in this court 
may. proceed, as if ſuch demand of oyer had not been made. 
Dunning, and Cowper, for the plainuff. —The Solicitor Ge. 
neral for the deſendant. 


The rule diſcharged [+ 66]. 
(a) Vide Fat v. Burnham, C. B. T. 11 C12 Geo. 2. Barnes Ato. edit. 340, 


25 Ges. 3 3 


12161 Ross ON again CAL 2 k. 

Monday | 

21ft June. | 3 8 | | 
If foevs of a H E defendant had applied to the court, to be diſcharged 
bankrupt's | | | 21: . 
ar out of cuſtody, on filing common bail, upon an affidavit, 
induced by 


. that he became a bankrupt after the debt was contracted, and had 
his certificate, obtained his certificate. This motion was oppoſed, on the ground 
though he . . 4 | ; . 

18 of his having concealed part of his effects, and that the certifi- 


know of it at "Ip : | 
_—_— obtained by fraud. The court, not chooſing to deter. 


the ſigning, mine upon @ffidauits, directed a feigned iſſue, to try, * whether 
nor even x 


2a the certificate was obtained unfairly and by fraud (9). This 


makes the flue was tried, at the Sittings for Middleſex, before Lord Mans- 


neceſſary af- 


fdavit in or- FIELD, in this term, when a verdict was found for the plaintiff, 
der to obtain 


e ey and the caſe was this day argued, upon a rule to ſhew cauſe, why 


of the certifi- there ſhould not be a neu trial. 


cate by the 
ber Bearcreſt, for the plaintiff. — The 1 General Dunning, 
—__ A and Dayrell, for the defendant. 

A0W's it be- 
fore the ac- It appeared, from Lord MANSFIELPD's report, == when the 
tua 2aioOwW- 


os e CO alel for the plaintiff had offered to call witnefles, to prove 
tifcare is that the defendant had concealed effects to the value of 10 J. (7), 
this was objected to, as not within the terms of the iſſue, but his 
Lordſhip thought it was, and, at any rate, ſaid he would not turn 
the plaintiff round, but, if the jury ſhould find the concealment, 
would order at to be indorſed on the Poſtea. There was, 
hewever, no ſuch ſpecial indorſement, fo that the verdict was 
found on the ground of fraud in obtaining the certificate; on 
which head the proof was, that notes for money had been given 


(9) 5 Geo 2. c. 30. 7. (r) 131. 
by 


[+ i Fol Fide T'errant v. Surecold, B. R. E. 24 Geo. 3. & Durrant v. Lexwrence B. R. u. 
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by a confidential friend of the defendant, who had managed all 


*-0- 0" => = 


c. zo. F 10. by which he ſwore that ** the certificate and con- 
« ſent of the creditors thereunto was obtained fairly and with- 
« out fraud;” that this affidavit was made on the 4th of Sep- 
tember, but was not laid before the Chancellor with the certifi- 
cate, for his allowance, till November, and that, before that time, 
the defendant had been informed of the notes having been given, 
and for what purpoſe. 

For the defendant, in ſupport of the rule for a new trial; it 
vas contended ; 1. That a certificate is not void, although ſome 
of thoſe who ſigned may have received money to induce them 


to it, provided the bankrupt himſelf was not privy to the giving 


of the money; 2. That the words obtained by fraud,” in the act 
of parliament, apply to the fgning by the creditors, not to the 
allowance by the Chancellor. | 

Lord MANSFIELD,—l am clearly of opinion, that the words of 
the iſſue took in the whole queſtion, and were ſo intended by the 
court; for, where there is a concealment, the certificate is not 
fairly obtained. The queſtion now is, whether the certificate 
obtained by means of notes given to ſome of the creditors is fair, 
and ſuch as the defendant may avail himſelf of. If there were 
_ creditors enough who would fign the certificate, and an enemy 
of the bankrupt were to give money to one of the creditors to in- 
duce him to fign, for the mere purpoſe of preventing the bank- 
rupt from receiving any benefit from the certificate, this would 
be a fraud on the bankrupt, and ſhould not hurt him. But the 
reaſoning on the part of the defendant ariſes from not attending 
to a diſtinction, vi. that although a third perſon ſhall not be pu- 
niſbed for the fraud of another, he ſhall not avail himſelf of it. 
There is no caſe in the law where that can be done. In the caſe 
of ſimony, the preſentation is void, though the money has been 
given without the privity of the preſentee. In like manner all 
ſecurities obtained by fraud are void. There is no way of compel- 
ling the creditors to ſign the certificate. They are all left at li- 
berty, and ought to be upon a par; and if ſome are induced to 
fign it, becauſe others have, whom they ſuppoſe to be upon a par 
with themſelves, but who in fact, have been paid, this is a groſs 
fraud upon them, So the matter wonld ſtand if there had been 
no privity in the bankrupt ; but there is ſtron g evidence that he 
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again 
CALZE, 


| 218] 


and had been ſtated by them to the Chancellor, before the al. 


ed by the act of a friend, and therefore I ſhall give no opinion 


ſecond ground, it was certainly a fraud in the bankrupt to per. 
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knew of the notes bein g given before the allowance of the certi. 
ficate, which, in my opinion, is not complete till it is alloued 
If the fact had come to the knowledge of any of the creditors, 


lowance of the certificate, he could not have allowed it. How. 
ever I put the caſe on the broad ground that a certificate is void, 
if obtained by fraud, though without the knowledge of the 
bankrupt. 

W1LLEs, Fuſtice,—Perhaps it may be difficult to lay down a 
general rule, how far the certificate of a bankrupt may be affeg. 


on the firſt point, although I am inclined to think, that, in this 
caſe, the certificate would have been void, if the defendant had 
not known of the notes having been given. But, on the 


mit his affidavit to be read at the time when the certificate was 
allowed; for though it might be true when ſworn, it certainly 
was not true then ; and therefore I am clear that the certificate 
is void. 

ASHHURST, Juſtice,.—It ſeems to me, that the interference of 
a friend, though without the knowledge of the bankrupt, is ſuffi- 
cient to invalidate the certificate, becauſe the teſt which the 
legiſlature requires is the unbiaſſed approbation of the creditors, 
I ſhould be clear on this __ alone, but there 1s another in 
this caſe. 

BULLER, Juſtice, —I ſhall found my opinion ſolely on the act 
of 5 Geo. 2. which makes it unlawful for third perſons, as well 
as for the bankrupt, to give money to induce creditors to ſign 
the certificate (). If money is given in order to deprive the 
bankrupt of the effect of his certificate, where there are creditors 
ſufficient in number and value, without thoſe who are paid to 
ſign it, the bankrupt ſhall not be hurt by this fraud upon him; 
but, if the neceſſary number and value is completed by perſons 
who are induced to fign by money, that, though without the 
privity of the bankrupt, is a fraud on the creditors at large, and 
ſhall not have the intended effect. A certificate is a bar againſt 
all creditors, whether they have ſigned or not, but they ſhall not 
be deprived of their remedy againſt the bankrupt, unleſs it is ob- 
tained agreeably to the directions of the ſtatute. This is no hard- 
ſhip on the bankrupt. The certificate would not have exiſted, 
if it had not been obtained by means which the legiſlature has 


() 5 Geo. 2. c. 30. § 11. 
| reprobated. 
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reprobated. The bankrupt ſhall not derive a benefit from acts 


of others which ns law has declared to be illegal and void. 
The rule diſcharged, [f 67]. 


[+ 67] Vide, infra, 669. Note [3.] 


ARMISTEAD again/} PaileoT. 


N Wedneſday, June the 16th, Kirby moved for a rule, to 
ſhew cauſe, why the ſheriff of Midaleſex ſhould not retain 
in his hands, for the uſe of the plaintiff, a ſum of money which 
he had levied for the preſent defendant, in another action, in 
which he was plaintiff. The ground of the motion was, that 
the plaintiff had not been able to levy on the effects of the de- 
fendant, to the amount of his demand. 

The court, and bar, agreed, that this motion was of the fiſt 
impreſſion, and Lord MAxsFTIEID ſaid, he believed there 
were old caſes where it had been held, that the ſheriff could not 
take money in execution, even though found in the defendant's 
ſcrutore, and that a quaint reaſon was given for it, viz. that mo- 
ney could not be d. However the rule was granted, and, this 
day, Bower having informed the court that he was inſtructed to 
oppoſe it only ſo far as that the attorney's bill, in the cauſe in 
which the money had been levied, ſhould be paid in the ficſt 
place, it was made abſolute, with that qualification, 


 MilLes againſt FLETCHER. 


HIS was an action on a policy of inſurance, on the ſhip 

the Hope, and her freight, from Montſerrat to London. 
The plaintiff went for a total loſs. The defendant inſiſted that 
he was only entitled to recover for an average loſs. The jury 
found a verdict for a total loſs, and, upon a motion for a new 
trial, the facts of the caſe appeared to be as follows: — The 
ſhip, when proceeding on her voyage, was captured, on the 2 3d 
of May, by two American privateers, who took the captain, 


and all the crew, and part of the cargo (which conſiſted of 


ſugars) out of her. The rigging was alſo taken away. She was 
afterwards retaken, and carried into New-York, where the cap- 
tain arrived on the 23d of June, and taking poſſeſſion of her, 


found, that part of what had been left of the cargo was waſhed 
over- 


3 
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Tueſday 
22d June. 


If a plaintiff 
cannot find 
ſuflicient ef- 
fects of the 
defendant to 
ſatisfy his 
judgment, 
the court will 
order the ſhe- 


riff to retain, 


for the uſe of 
the plaintiff, 
money which 
he has-l>vied, 
in another ac- 
tion, at the 
ſuit of the de- 
fendant. 


Wedneſday 
23d June, 


A ſhip and 
goods being 
inſured for a 
voyage, if the 
ſhip is taken 
and recaptur- 
ed, and on 
the re- capture 
the captain, 
acting fairly 
for the bene- 
fit of his em- 
ployers, ſells 
the ſhip and 
cargo, and 
thereby puts 
an end to the 
voyage, the 
inſured ſhall 
recover as for 
a total loſs, 
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againſt 
FLETCHER. 
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over-board, that 57 hogſheads of what remained was damaged, and 
that the ſhip was leaky, and in ſuch a ſtate that ſhe could not be 
* repaired without unloading her entirely. The owners had no 
ſtore-houſes at Neu- Tork, where the ſugars could have been 
put while the ſhip was repairing, nor any agent there to adviſe 
or dire& the captain. No failors were to be had. The only 
method he had of paying the ſalvage, which amounted to the 
value of 40 hogſheads of ſugar, was by ſale of part of the Cargo, 


or the ſhip. The captain did not know of the inſurance. If he 


had repaired the ſhip, his expences would have exceeded the 
freight by more than 100/. There was an embargo on all veſ. 
ſels at Nu Tork till the 27th of December, and, by the defi. 
nation of his ſhip, ſhe was to have arrived at London in Fuh, 
Under theſe circumſtances, he conſulted with his friends at 
New-Yorh, and reſolved, upon their opinion and his own, to ſell 
the ſhip and cargo, as the moſt prudent ſtep for the intereſt of 
his employers. The cargo was accordingly ſold and paid for. 
The ſhip was alſo contracted for, but the perſon who had agreed 
to buy her run away, and the captain left her in a creek near 
New-York, and returned to England, where he arrived in the 
February following, and gave the plaintiff notice of what had 
been done, which was the firſt information he received of it, 
and the plaintiff immediately claimed as for a total loſs from the 
underwriters, and offered to abandon. | 

Lord MANSFIELD told the jury, that, if they were ſatisfied 
the captain had done what was beſt for the benefit of all con- 
cerned, they muſt find as for a total loſs. 

The Solicitor General ſhewed cauſe, and was to have been 
followed by Dunning, and Davenport, but Lord MansrigLD 
ſtopped them. —Lee, and Baldwin, for the plaintiff. 

Lord MAN SFIEID, — The great object in every branch of the 
law, but eſpecially in mercantile law, is certainty, and that the 
grounds of deciſion ſhould be preciſely known. I took great 


pains in delivering the opinion of the court in the caſes of Goſs 


v. Withers (t), and Hamilton v. Mendes (u). I read both thoſe 
caſes over laſt night, and I think that, from them, the whole law 
between inſurers and inſured as to the conſequences of capture 
and recapture may be collected. Wherever a queſtion of law 
ariſes at a prius, I propoſe a caſe, or grant one when aſked for 
by the counſel, and I avoid as much as poſſible blending fact and 
(rt) M. 32 Geo. 2. 2 Burr, 683. | (u) 7. 1 Geo. 3. 2 Burr. 1198. Since re- 
ported, 1 Black. 276. | 
law 
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law together, having ſeen the inconvenience of it in Poole v. 1779. 
*Fitzgerald (v). But, on the trial of this cauſe, it did not appear GY 
to me, that there was any queſtion of law, and no caſe was aſked 2 
. LETCHER. 
for. It was impoſſible to aſk for one, till the facts were aſcer- 
tained, and, when they were, it would have been impoſſible to [5221] 
ſtate them in any way which could have left a doubt on the law. 
It was not contended, that a capture necęſſarily amounts to a total 
loſs as between inſurer and inſured; nor, on the other hand, that 
on a capture and recapture, there may not be a total loſs, though 
there remain ſome material tangible part of the ſhip and cargo. 
Neither was it contended, that the captain has an arbitrary 
power, by his act, to make the loſs either partial or total, as he 
pleaſes. A great deal has been faid about what the Admiralty 
could or would have done in ſuch a caſe, in order to pay the 
falvage. As to that, if no owner appeared, they would con- 
demn the whole; but if they ſaw from the ſhip's papers, that 
there was one, they would not. If there were different claim- 
ants of the ſhip and cargo, they would leave it to them to ſay 
what part ſhould be ſold, and, if they differed in opinion, would 
order the ſale of ſuch part as would be attended with the ſmalleſt 
loſs, But all Fat is foreign to the preſent queſtion, which is 
ſingly this, whether the conſequences of the capture were ſuch 
as, notwithſtanding the recapture, occaſioned a total obſtruction 
of the voyage, or only a partial ſtoppage, as in the caſe of Ham- 
ton v. Mendes. In that caſe, and in Goſs v. Withers, great ſtreſs 
was laid on the fituation of the ſhip and cargo, at the time when 
the inſured had notice, at the time of the offer to abandon, and 
at the time of the action brought. No caſes ſay, that the bare 
exiſtence of the hulk of the ſhip prevents the loſs being total. 
In Hamilton v. Mendes it is laid down, that “ if the voyage is 
« Joſt, or not worth purſuing, if the ſalvage is high, if further 
* expence is neceſſary, if the inſurer will not at all events under- 
« take to pay that expence, &c. the inſured may abandon, not- 
« withſtanding a recapture.” Here, at the time of the capture, 
there were no hopes of a recovery; no friend's ſhip in fight; no 
means of refiſtance ; all the crew was taken out, and part of the 
cargo; and the rigging alſo taken away. Afterwards the ſhip 
was retaken, and brought into New-York, When ſhe was 
brought there, it ſtill continued a total loſs, Neither the in- 
lured, nor the inſurers, had any agent in the place. The court 


(v) E. 23 Geo. 2. cited in C v. Withers, 
30 of 
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1779. of Admiralty muſt have proceeded ſecundum æguum & benun, 
3 * and might have fold her for the benefit of thoſe concerned. 
again: When the inſured firſt had notice, and offered to abandon (which 
Frevent®. was when the captain came to England), and when the action 
7222] was brought, it was ſtill a total loſs, The voyage was abandon. 
acc, the cargo fold, and the ſhip left to be fold. The only an- 
ſwer the defendant makes, or can make, to this is, that the 1,(; 

was total indeed, but that the captain made it ſo, by his impro- 

per conduct, for that, on his taking poſſeſſion of the ſhip, the 

loſs became partial, and that he ought to have purſued the voyage. 

But is this defence true in fact? The captain, when he came to 
New-York, had no expreſs order, but he had an implied autho— 

rity, from both ſides, to do what was right and fit to be done, as 

none of them had agents in the place; and whatever it was right 

for bim to have done, if it had been his own ſhip and cargo, the 
under-writer muſt anſwer for the conſequences of, becauſe this 

is within his contract of indemnity. Suppoſe there had been no 
inſurance, what ought the captain to have done? 1. As to the 

cargo; according to the courſe of the voyage, the ſhip ſhould have 

arrived at London in Fuly, On the capture, part had been 

taken out, ſome was waſhed over-board, 57 hogſheads damaged, 

and the whole, from the leakineſs of the veſſel, in a periſhable 

ſtate. There were no ſtore-houſes, nor could the-ſhip proceed 

in the ſtate ſhe was in. The crew was gone, and an embargo 

laid on till December. What, ſhall a cargo, which was intended 

to arrive at London in July, he kept in a periſhable ſtate at Neu- 

York, in a leaky veſſel, till December ? 2, As to the ſhip; it 

was certainly better to ſell her, than bring her to London. There 

was no crew belonging to her, and ſhe had no Cargo. Even if 

all the cargo had been left, the expence of repairs would have 
exceeded the freight. If ſhe had been brought home the ex- 

pence of bringing her might have been more than what ſhe 

would have ſold for in London. It has been ſaid, that the da- 

mage would not have fallen on the under-writers, but the argu- 

ment drawn from thence is a fallacy, for that circumſtance goes 

to determine it to be the intereſt of the inſured to abandon the 

voyage. The point is, what did the owner ſuffer by the cap- 

ture, and it appears that he ſuffered ſo much, that it was not 
worth while to purſue the voyage. The whole voyage was loſt. 
As the captain did not know of the inſurance, he had no temp- 
tation to give the turn of the ſcale to one ſide or the other. I 
left it the jury to determine, whether what the captain had done, 
pt, was 
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* was for the benefit of the concerned. If they had found that it 


Was, in words, where would have been the queſtion of law ? 
The rule diſcharged, [ 68.] 


{+ 68] Vid. Baillie v. Modigliani, B. R. H. 25 Geo. 3. 


FISHER qui tam, &c. again} BEASLEY. 


HIS was an action of debt on the ſtatute of Queen Anne (u), 
for taking more than at the rate of five per cent. by 
the year, for the loan of money. The caſe was this: One Grin- 
all had borrowed 100 J. of the defendant, for which he had 
given him a bond conditioned for the payment of the principal 
and intereſt, at the rate of 5 JI. per cent. at the end of ſix months. 
He alſo paid two guineas to the defendant, as a premium, at the 
time when the money was advanced. At the end of the fix 
„months the capital was repaid, and 27. 10s. for intereſt. The 
ation was brought within a year after the payment of the capi- 
tal and intereſt, but more than a year after the two guineas were 
paid, and the money advanced. Lord MansFieLD, at the trial, 
was of opinion, that the uſury was complete, and the penalty in- 
curred, when the premium was paid, -and therefore nonſuited 
the plaintiff [15.] 

On Tueſday, the 8th of June, Mood obtained a rule to ſhew 
cauſe, why the nonſuit ſhould not be ſet aſide, and a new trial 
granted; and, on Tueſday, the 15th of June, the caſe was argued, 
by Bearcroſt, and Wood, for the plaintiff, and the Solicitor Ge- 
neral, Dunning, and Morgan, for the defendant, 

For the defendant, it was contended, that the offence was 
committed at the time when the two guineas were received, and 
that it would have been uſury although neither the intereſt nor 
the capital had ever been paid. That the contract was not to 
pay 4/7. 125. per cent. for half a year, but to give two guineas 
for the loan of a ſum of money, for which legal intereſt was alſo 
to be paid. Lloyd v. Williams (x) was cited, and a caſe of Mal- 
lory v. Bird, mentioned in Pollard v. Scoly (y), where it is ſaid, 

(15] By A. 31 Eliz. c. 5.5 5. all gui tam 


actions upon any ſtatute made or 70 be 
made (except the ſtatute of tillage) ſhall be 


(70) 12 Ann. f. 2. c. 16. 2 
(*) C. B. M. 12 Geo, 3. 3 Will. 250. 
Ince, reported in 2 Black}, 792, 


committed. 


(5) C. Z. Z. 25 El, Cre. El. 20. 
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Wedneſday 
23d June. 


If a ſum of 
money is lent 
upon an a- 
greement to 
pay legal in- 
tereſt, and a 
premium 
over and a- 
bove is paid 
when the mo- 
ney is advan- 
ced, ſuch pre- 
mium not of 
itſelf exceed - 
ing the lega 
intereſt, 2 
ſecurity is 
void, but the 

enalty is not 
incurred till 
more than le- 
gal intereſt is 

actually re- 
ceived. 


brought within one year after the offence-, 
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"CASES IN TRINITY TERM 


* 6 That if a man contract to have twenty pounds for the loan of 
% hundred, and take nothing, he is not puniſhable by the ſta. 
* tute (2), but if he taketh any thing, if but one ſhilling, this 
« js an affirmance of the contract, and he ſhall render for the 
* whole contract.“ 

BUuLLER, Juſtice, ſaid, that the anſwer given hy ASTON, Tu. 
tice, to that caſe, when it had been cited on ſome former occa. 
ſion, was, that it meant one ſhilling above the legal intereſt, 

For the plaintiff, it was obſerved, that the caſe of Mallory y, 
Bird is only a looſe note of the reporter. That there are two 
diſtin& proviſions in the ſtatute of Queen Anne. 1. That all 
bonds, contracts, and aſſurances for the payment of any princi- 
pal, or money, to be lent, whereupon or whereby there ſhall be 
reſerved or taken above 5 per cent. ſhall be utterly void. 2. That 
all perſons, who ſhall upon any contract, fake, accept and receive 
for the forbearing or giving day of payment, more than at the 
rate of 5 per cent. per annum, ſhall forfeit treble the ſum lent, 
That under the firſt, the offence is complete as ſoon as the con- 
tract is made, though nothing has been paid for the loan; but, 
to incur the penalty, more than the legal intereſt muſt have 
been actually received. That the contract here was to forbear 
for ſix months, and 2/. 25s. which was all that had been taken, 
accepted, and received, more than a year before the bringing of 
the action, was leſs than at the rate of 5 per cent. by the year; 
but that, when the additional 2 J. 105. was paid, then, and not 
till then, the offence for which the penalty is given, was com- 
mitted, for that, till the payment, the law allowed the party 
time to repent, and to avoid incurring the penalty by relinquiſh- 
ing the uſurious intereſt. They cited Brown v. Fulſoye (a), 
where it was held, that when for the loan of 80/7. a bond was 
given to pay 90 J. at the end of the year, the penalty for taking 
more than 101. per cent. (the legal intereſt at that time,) was 
not incurred, although the go J. had been tendered, becauſe the 
lender had not actually taken and received more than the legal 
intereſt ; but that the ſecurity was void ; Body v. Taſſell (6), Mar- 
tin Van Hanbeck's Caſe (c), and Hawkins's Pleas of the Crown, | 
(z) 13 Eli. c. 8. That ſtatute revived [| (a) C. B. 7. 19 El. 4 Leon. 43. 
the ſtatute of 37 H. 8. c. 9. and the words (5) Scacc. T. 30 Fl. 3 Leon. 205. 


there are, that the penalty ſhall be incurred (c) Scacc. T. 30 El. 2 Leon. 38. 
if the party ** Have, receive, accett or tate, 


c. JF 3. 5s 


3 Title 


2. 


IN THE NINETEENTH. YEAR OF GEORGE 111. 


* Title Uſury (d), where the ſame diſtinction is made, were alſo 
ited. 

: The court took time to conſider, and, this day, Lord Ma Ns- 

FIELD delivered their opinion, as follows: 

Lord MANSFIELD,—It became material, in this caſe, to deter- 
mine, when the uſury was complete. One ſide contended, that 
it was ſo upon the payment of the premium, and I long inclined 
to that opinion, becauſe it was paid eo nomine as above legal in- 
tereſt. But I am now ſatisfied, as we all are, that the offence 
was not complete till the half year's intereſt was received. 
There are two branches of the ſtatute, Under the firſt, every 
agreement, contract, and ſecurity for more than legal intereſt, is 
void. Therefore the bond given to the defendant in this caſe 
was void. But under the ſecond, the penalty is incurred only 
by taking accepting and receiving more than legal intereſt, All 
the authorities lean this way, both ancient and modern. In 
Lhd v. Williams more than legal intereſt had been paid at firſt. 

The rule made abſolute. 


(4) B. 1. c. 82. 58. 
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againſ} 
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"CASES IN TRINITY TERM 


* C That if a man contract to have twenty pounds for the loan of 
% hundred, and take nothing, he is not puniſhable by the ſta. 
„t tute (z), but if he taketh any thing, if but one ſhilling, this 
« js an affirmance of the contract, and he ſhall render for the 
* whole contract.“ 

BULLER, Juſtice, ſaid, that the anſwer given by ASTON, uf. 
tice, to that caſe, when it had been cited on ſome former occa. 
fion, was, that it meant one ſhilling above the legal intereſt, 

For the plaintiff, it was obſerved, that the caſe of Mallory y, 
Bird is only a looſe note of the reporter. That there are two 
diſtinct proviſions in the ſtatute of Queen Anne. 1. That all 
bonds, contracts, and aſſurances for the payment of any princi- 
pal, or money, to be lent, whereupon or whereby there ſhall be 
reſerved or taken above 5 per cent. ſhall be utterly void. 2. That 
all perſons, who ſhall upon any contract, 7ake, accept and receive 


for the forbearing or giving day of payment, more than at the 
rate of 5 per cent. per annum, ſhall forfeit treble the ſum lent, 


That under the firſt, the offence is complete as ſoon as the con- 
tract is made, though nothing has been paid for the loan; but, 
to incur the penalty, more than the legal intereſt muſt have 
been actually received. That the contract here was to forbear 


for ſix months, and 2 J. 2 3. which was all that had been taken, 


accepted, and received, more than a year before the bringing of 
the action, was leſs than at the rate of 5 per cent. by the year; 
but that, when the additional 2 J. 105. was paid, then, and not 
till then, the offence for which the penalty is given, was com- 
mitted, for that, till the payment, the law allowed the party 
time to repent, and to avoid incurring the penalty by relinquiſh- 
ing the uſurious intereſt. They cited Brown v. Fulſoye (a), 
where it was held, that when for the loan of 80/. a bond was 
given to pay 90 J. at the end of the year, the penalty for taking 
more than 10/7. per cent. (the legal intereſt at that time,) was 
not incurred, although the go /. — been tendered, becauſe the 
lender had not actually taken and received more than the legal 
intereſt ; but that the ſecurity was void ; Body v. Taſſell (6), Mar- 
tin Van Hanbeck's Caſe (c), and Hawkins's Pleas of the Crown, 
(2) 13 Eliz. c. 8. That ſtatute revived [ (a) C. B. 7. 19 El. 4 Leon. 43. 

the ſtatute of 37 H. 8. c. 9. and the words (5) Scacc. T. 30 EI. 3 Leon. 205. 


there are, that the penalty ſhall be incurred (c) Scacc. 7. 30 El, 2 Leon. 38. 
if the party ** have, receive, accet or rake,” | 


c. 8 3. % 


7itl⸗ 


3 


IN THE NINETEENTH. YEAR OF GEORGE 11]. 
* Title Uſury (d), where the ſame diſtinction is made, were alſo 


cited. 
The court took time to conſider, and, this day, Lord Mans- 


FIELD delivered their opinion, as follows : 

Lord MAN$FIELD,—It became material, in this caſe, to deter- 
mine, when the uſury was complete. One ſide contended, that 
it was ſo upon the payment of the premium, and I long inclined 
to that opinion, becauſe it was paid eo nomine as above legal in- 
tereſt. But I am now ſatisfied, as we all are, that the offence 
was not complete till the half year's intereſt was received. 
There are two branches of the ſtatute. Under the firſt, every 
agreement, contract, and ſecurity for more than legal intereſt, is 
void. Therefore the bond given to the defendant in this caſe 
was void. But under the ſecond, the penalty is incurred only 
by taking accepting and receiving more than legal intereſt. All 
the authorities lean this way, both ancient and modern. In 
Lloyd v. * more than legal intereſt had been paid at firſt. 
The rule made abſolute. 


J. 1. e. 82.48. 


The End of TaINITY Term 19 Gr ORGE III. 
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Saturday 
6th Nov. 


If a plaintiff 
compromiſe 
the debt and 
coſts with the 
defendant 
before the 
plaintiffs at- 
torney has 
been paid, 
the court will 
not oblige the 
defendant to 
pay him, un- 
leſs he gave 
notice to the 
defendant 
not to ſettle 
with the 
plaintiff till 
his bill ſhould 
be paid. 
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ARGUED and DETERMINED 


IN THE 


Court of KIN G's BENCH 


IN 
Michaelmas Term, 


In the Twentieth Year of the Reign of GEO 101 III. 


WELS H againſt Ho E. 


N a rule to ſhew cauſe, why the defendant ſhould not pay 

to the plaintiff's attorney his bill of coſts, the caſe was 
this: In an action of aſſault there was a verdict for the plain- 
tiff, damages 20 J. judgment, and a writ of error brought. 
Pending the writ of error, the plaintiff perſonally compromiſed 
the debt with the defendant (who had lain in jail two years) and 
executed a releaſe ; having accepted of ten guineas for the debt 
and coſts. . 

The Solicitor General argued in ſupport of the rule, —Cowper 
for the defendant. 

Lord MAnsFIELD,—An attorney has a lien on the money 
recovered by his client, for his bill of coſts: If the money come 
to his hands, he may retain to the amount of his bill (a). He 
may ſtop it in tranſitu if he can lay hold of it. If he apply to 
the court, they will prevent its being paid over till his demand 
is ſatisfied. I am inclined to go ſtill farther, and to hold that, 
if the attorney gave notice to the defendant not to pay till his bill 
ſhould be diſcharged, a payment by the defendant after ſuch no- 


(a) Vide. ſupra, p. 104. 
4 tice 


IN THE NINETEENTH YEAR OF GEORGE III. 


*tice would be in his own wrong, and like paying a debt which 
has been aſſigned, after notice. But I think we cannot go beyond 
theſe limits. Though there may be ſome room to think that there 
was colluſion here to cheat the attorney, yet, on the other hand, 
ten guineas may be a reaſonable compenſation from a man who 
has lain two years in jail. Beſides, this application goes to the 


23% 


1779. 
— 
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extent of controverting the validity of a payment of the whole 


debt and coſts to a plaintiff without the privity of his attorney, 
and it would be too much to ſay, that a defendant ſhall not tranſ- 
act the buſineſs of a cauſe with the plaintiff himſelf, in a caſe 
where there has been no notice not to do ſo from the attorney, 
either expreſs or implied—nothing even like ſaying, I have 
« no ſecurity for my bill,” or, I ſhall never be paid unleſs the 
« plaintiff recover in this ation.” 
| The rule diſcharged, 


The K ING againſt STRATTON and others. 


N information had been filed ex officio, by the Attorney 
General, in conſequence of a reſolution of the Houſe of 
Commons, againſt the defendants, for impriſoning the governor 
(Lord Pigot) and ſubverting the government of the ſettlement at 
Madras, where they were members of the council. The defend- 
ants had pleaded, and the parties were at iſſue, and notice of trial 
given for the Sittings after laſt term; but the proſecutor coun- 
termanded the notice, and, on Tueſday the gth of November, the 
Solicitor General applied for a rule to ſhew cauſe, why the infor- 
mation ſhould not be quaſhed, ſuggeſting as the ground of the 
application, that another was ready to be filed, which ſtated the 
offence more particularly, and was better adapted to the nature of 
the charge. The rule was granted, and cauſe was, this dav, 
ſhewn, by Dunning, Wilſon, Arden, and Erſkine. 

They ſaid, there never had been an application of this ſort, 
but that, in the caſe of Rex v. Philip Carteret Webb (a), where 
the proſecution was by indictment, on a motion to quaſh the 
firſt another having been found, the court would not permit it, 
but upon terms, and by conſent; and ſaid, that it was by no 
means a motion of courſe. That, in all caſes where indictments 


(a) E. 4 Geo, 3-33 urr. 1458. Since reported, 1 Black, 459, 


have 


Thurſday, 
11th Nov, 


The court 
will not give 
leave to quaſli 
an informa- 
tion filed ex 
officio by the 
Attorney Ge- 
neral.— He 
may ſtop the 
proceedings 


upon it by 
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and file an- 
other. 
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*have been quaſhed on the motion of the proſecutor, it has been 


on the ground of zn/ufficiency (9), which was not pretended in 
the preſent inſtance. That in the caſe of Rex v. Purnell (c), 
which was an information filed ex officio by Sir Dudley Ryder, 
then Attorney General, againſt the defendant as vice-chancellor, 
and a juſtice of peace in the univerſity of Oxford, the Atror. 
ney General had putan end to the firſt information, without any 
application to the court, by a cli proſequi,, but that he had done 
this on the expreſs order of the King, which order was ſtated in 
his warrant to the maſter of the crown-office (4) to enter the 
noli proſequi. That, at all events, the court would not grant the 
motion without obliging the proſecutot to pay coſts (e). 

The Solicitor General, in ſupport of the rule, obſerved, that 
the defendant could not ſuffer any injury by the quaſhing of the 
information, becauſe the crown might go on to trial, and judg- 
ment, on the new one, notwithſtanding the pendency of the 
other, for that, on indictments or informations for crimes, the 
pendency of another proſecution for the ſame offence cannot be 
pleaded, as it may to informations for penalties (7) [1]. He ſaid, 
that leave to quaſh indictments is often granted in the firſt i in- 
ſtance, without a rule to ſhew cauſe. 

Lord MANSFIELD having aſked the Solicitor General if there 
was any authority or precedent for quaſhing an information ex 
officio upon the application of the proſecutor, he admitted, that 
he knew of none, and his Lordſhip ſaid, that if it was proper to 
ſtop the information, he did not ſee why the Attorney General 
might not do it by entering a 2001 proſequt, without the inter- 
ference of the court. 

BULLER, Juſtice, —What the Solicitor General bas ated, viz. 
that the pendency of the firſt information would- be no plea to 
the ſecond, is deciſive againſt this motion. It is certainly not of 
courſe to quaſh informations. All the litigated caſes are upon 
[1] Hawkins, (B. 2. c. 26.4 63.) fays, | $ 1. he ſays, generally, that another proſecu- 
that another information depending may be | tion depending is no good plea to an indid- 
pleaded in abatement to an information i] ment, as it is 70 an appeal or information, 


tam, and cites Cre, El. 261. 1 Roll. Rep, 49, | but he refers to the former paſſage, and 
50.134. But he ſays nothing on that point | therefore probably meant only gui-ram infor- 


as to other informations. In B. 2. c. 34. | mations. 


(2) Vide Sir William Withipole's Caſe, H. (4) Sir James Burroxv. 


4 Car. 1 Cro. Car. 147, Rex v. Swan & (e) H. 6 Geo. 2. Rex v. Moore, 2 Str. 946- 

Jeſerys, Foſt. 104. (J) Sir William Withipole's Caſe, Rex v. 
(c) 1 Vilſon 239. Since reported, 1 Sara & 7efferys, 

Black?. 


inſufficiency 
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*inſuficiency, and, if the court has even permitted it in the firſt 
inſtance, it has been becauſe they gave credit to the counſel in 
Rating the inſufficiency. 

The rule diſcharged. 


RicurT, Leſſee of CarRR, again/} Prict and others. 


P O N an ejectment, tried at the laſt Aſſizes for the county 
of Glouceſter, a ſpecial caſe was reſerved, which ſtated the 
following fats: On the 5th of December, 1777, one Bridges 
was ſent for, to make the will of one Myatt Cater, (under which 
the defendants claimed,) andreceived his directions accordingly. 
It was prepared on five ſheets, and a ſeal affixed to the laſt, and 
alſo the form of the atteſtation written upon it. The will was 
then read over to the teſtator, in the preſence of the three wit- 
neſſes who afterwards ſubſcribed it, (one of whom was Bridges,) 
and he ſet his mark to the two firſt ſheets, in their preſence, and 
attempted to fet it to the third, but, being unable from the 
weakneſs of his hand, he ſaid, I cant do it, but it is my will.” 
After this, the three witneſſes went away, being deſired to come 
again, On the day following, Bridges, in the preſence of two 
other perſons, not being the two other ſubſcribing witneſſes, ſaid 
to the teſtator, ** v you fign your will? He ſaid, he would, 
and again attempted to ſign the two remaining ſheets, but was 
not able. Then Bridges went away, and returned the next day 
with the two other ſubſcribing witneſſes, when the teſtator be- 
ing in a tate of inſen/ibility, Bridges proceeded to write the form 
of an atteſtation on the ſecond ſheet, and he and the two other 
witneſſes put their names to it, in the room where the teſtator 
lay. He died two days afterwards.—The queſtion was, whether 
this will was duly executed for paſiing lands, acccording to the 
ſtatute of frauds.—The leſſor of the plaintiff was the heir at 
law. 

(The words of the ſtatute are, © That the will ſhall be ſigned 
by the deviſor,, or by ſome other perſon in his preſence, and 
by his expreſs directions, and ſhall be atteſted and ſubſcribed 
in the preſence of the ſaid deviſor, by three or four credible wit- 
** nefſes (a)). 5 


(a) 29 Car. 2. c. 3.4 5. 
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If a teſtator 
is in a ſtate of 
enſen/ability_ 
when his will 
15 atteſted, the 
will is not 
dulyexecut- 
ed according 
to the mean- 
ing of the ſta- 
tuteof frauds, 
although he 
be corporally 
preſent. 
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1779. The caſe was argued, by Cowper, for the plaintiff, and 

EY. Adair, Serjeant, for the defendants. 

againſt Adair mentioned, before the argument, that the caſe wa, 

3289 imperfect, in not ſtating, as the fact was, that all the five ſheets 

[*230] were in the room, and annexed to each other, at the time of the 
different ſubſcriptions; but Lord MansF1zLD faid, he had no 
doubt it was ſo, from the manner in which the caſe was drawn 
up, and defired Cowper to go on, as if that had been expreſsly 
ſet forth. 

Copper. This will was not atteſted agreeably to the meaning 
of the ſtatute. In Shires v. Glaſcock (a), the will was ſigned by 
the witneſſes in an adjoining room, having a window, which was 
brcken, between it and the room where the teſtator was, and it 

b is expreſsly ſtated, that he night have ſeen the witneſſes. The 
= BE reaſon for requiring the atteſtation in the teſtator's preſence is 
| there mentioned to be to prevent the obtruſion of another will. 
| There had been ſeveral other caſes of the ſame fort, where, if 
"1 | the teſtator could ſee the witneſſes ſign, the court has preſumed 
4 that he did. But here the teſtator being in a ſtate of inſenſibility, 
* he could not poſſibly know what was paſſing. He was indeed 
of corporally preſent, but his mind was not there, no more than if 
b his dead body had been in the room. 

Adair, Serjeant, —It does not clearly appear what is meant by 
the word inſenſibility. It is certainly ſomething conſiderably 
ſhort of death, and, if the teſtator was alive, I do not ſee how it 
7 can be faid, that the will was not atteſted in his preſence, The 
4 queſtion is, whether the teſtator, having done all that was neceſ- 
ſary on his part, (for nothing is diſputed but the validity of the 
atteſtation), and the atteſtation having been made according to 
the words of the ſtatute, a fair tranſaction ſhall be ſet aſide, be- 
cauſe a formality required according to an implied intention of 
the legiſlature has not been complied with. The court has been 
very liberal in conſtruing the formalities preſcribed by the ſta- 
tute. Actual figning is one of them; yet that has been diſpenſed 
with, as appears by a caſe in Sfynner (6). As to the atteſtation, 
the expreſſion at the end of the caſe of Shires v. Glaſcock ſeems 
to go farther than the line drawn by Mr. Cowper ; for it ſays, the 
ſigning of the witneſſes would be ſufficient, although the teſta- 
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(a) C. B. E. 3 Jac. 2. 2 Salt. 688. S. C. the teſtator's own hand. Vide, alſo, Le 
in Carth. 81. Mayne v. Stanley, C. B. E. 33 Car. 2. 3- 
(4) B. R. H. 36 & 37 Car, 2. 3 Sn. 227. Lev. 1. S. P. 
The will in that caſe was all written by 
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tor ſhould be ſick in bed, and the curtain drawn. In ſuch a caſe, 
he could not, by any reaſonable preſumption, be ſuppoſed to have 
it in his power to ſee them. Even in the preſent caſe it does 
not appear, but that the teſtator might, by poſſibility, have 


opened his eyes, while the witneſſes were ſubſcribing their 


names. If he had been perfectly in his ſenſes while he ſigned, 
and till they began to atteſt the will, and had then been ſeized 


with a delirium, would not the atteſtation, if completed imme- 


diately, have been ſufficient ? The principal intent of the act, 
in requiring the ſolemnity of the atteſtation by witneſſes, is 
truly ſtated in Shires v. Glaſcocł, wiz. to prevent the obtruſion 
of another will for the true one; but there was no danger of 
that ſort here, ſince the teſtator had actually ſigned the will he 
meant to execute before he became inſenſible. I have been in- 
formed of a caſe which was before this court very lately, by a 
gentleman who was counſel in it, in which the word * preſence” 
was conſtrued to mean actual corporal preſence. It was a 9 
warranto from Plymouth. By the charter of that borough, ſe- 
yen aldermen muſt be preſent when a new one is elected. To 
make up that number, at the election the legality of which was 
queſtioned, one who had been in a ſtate of abſolute idiocy for 
ſeveral years was brought to the hall, and it was held, that this 


was ſufficient to ſatisfy the charter; and the court refuſed either 


to grant an information, or an iſſue to try the ſanity. 

Lord MANSFIELD, — There are many particular circumſtances 
in this caſe beſides the general queſtion. The teſtator, when he 
ſigned the two firſt ſheets, had an intention of ſigning the others, 
but was not able. He therefore did not mean the ſignature of 
the two firſt as the ſignature of the whole will. There never was 
a {ignature as of the whole. The court, to be ſure, would lean 
in ſupport of a fair will, and not defeat it for a lip in form, where 
the meaning of the ſtatute had been complied with. It was upon 
that principle that SHires v. Glaſeock, and other caſes of that ſort, 
were decided. But this is not a meaſuring caſt, where there is 
room for preſumption. All the witneſſes knew, at the time of 
the atteſtation, that the teſtator was inſenſible. He was a log, 
and totally abſent to all mental purpoſes. It was no ſudden de- 
lirium, or ſuſpenſion of the underſtanding. In ſuch a caſe, per- 
haps, the court would lay hold of a very ſlight preſumption. An- 
other thing: it is uſual in precedents of wills to ſay, that the 
witneſſes ſubſcribed af the requeſt of the teſtator. That indeed 


is not exprefly required by the ſtatute, but the practice ſhews | 


the 
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{ *232 ] in the teſtator's preſence is as eſſential as his ſignature, and all 
muſt be done while he is in a capacity to diſpoſe of his proper. 
ty. Shires v. Glaſcock was determined ſoon after the ſtatute 
paſſed, when the reaſon and meaning of the clauſe in queſtion 

were exactly known. Here the trunk remained, but the man 
was gone, He could not know whether the will that he had be. 
gun'to ſign' was that which the witneſſes atteſted. He was dead 
to all purpoſes or power of conveying his property. As to the 
| ſigning of the teſtator, it has never been and cannot be diſpenſed 
with. The courts have only had occaſion to decide, in differ- 
ent caſes, what ſhall be a figning within the true meaning of 
the ſtatute [2]. 


— 7 * 
ELITE — =D 


3 £ 
— 


— — —— 


— itn: in 
— — — — 


244 

Jt 1779. * the general underſtanding, and the nature of the thing npj;e, 
; 0 YT arequeſt. | 

iT 7 WiIxrXXS, and AsHnu sr, Fuſtices, of the ſame opinion. 

5 a Bur LER, Fuftice,—l am of the ſame opinion. The atteſtation 
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[2] The ſtatute of frauds is often ſuppoſed | the ſolemnities which are to attend the exe. 
to have been made upon great conſideration ; | cution, It is as univerſally underſtood that 
on an attentive peruſal, however, it will not | an expreſs written revocation muſt be exe. 
appear to have been very accurately penned. | cuted with the ſame ſolemnities as an original 
It is I believe univerſally underſtood to be | will, but, in the clauſe ($ 6.) relative to 
the meaning of the ſtatute that the teſtator | ſuch revocations, the /ub/cription of the wit- 
muſt fign in the preſence of the ſubſcribing wit- | neſſes is not directed, while, on the other 
nelſes, yet there is no expreſs proviſion for | hand, the ning by the teflator in their pr. 
that purpoſe in the clauſe ($ 5.) deſcribing | ſence is in ſuch caſe expreſsly preſcribed. 
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Friday  WooLLty again} CLouTMAN. 


1 2th Nov. 


Actions f. 3 | RT Eo 
+ = Woe A FTER a verdict for the plaintiff in an action, in this 
1 court, for uſe and occupation, the damages being only 
maintained in 1 J. 7 f. 6 d. Baldwin obtained a rule to ſhew cauſe, why the de- 
the court of | | ] 
conſcience in fendant ſhould not have leave to ſuggeſt on the roll, that the da- 
my mages recovered were under 40s. and that the defendant, at the 
time when the action was brought, was an inhabitant, &c. in the 
city of London, and liable to be ſued in the court of conſcience 


there, under the ſtatute of 3 Fac. 1. cap. 15. [I]. 


[1] This was the firſt of thoſe courts of 4 did not receive the ſanction of the legilla- 
ſummary juriſdiction called courts of con- ture till this ſtatute of Zac. 1, 
'frience. It had been erected before, but | | 
1 That 


3 
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* That ſtatute (/. 4.) enacts, that if it ſhall, in any action 
of debt or aſſump/it proſecuted any where out of the ſaid court of 
requeſts, appear that the debt to be recovered doth not amount 
to 40s. and the defendant [2] ſhall prove by ſufficient teſtimo- 
ny, or his own oath, that he was inhabiting and reſiant in Lon- 
don, or the liberties thereof, when the ation was commenced, 
the plaintiff ſhall not have any coſts of ſuit, but ſhall pay the 
defendant his coſts. But, by ſe. 6. it is provided, that no- 
thing in the act ſhall extend to © any debt for any rent upon 
« any leaſe of lands or tenements, or any other real contracts, 
« or any other debt that ſhall ariſe by reaſon of any cauſe con- 
« cerning a teſtament or matrimony, or any thing concerning 
or properly belonging to the eccleſiaſtical court.” 

Dunning now ſhewed cauſe. He inſiſted, that this caſe was 
within the exception, the words of which are not“ any adion of 
« debt for rent, but © any debt for rent, and therefore the 
ſubſtance not the form of the action was what the legiſlature 
had in view, the intention being to prevent queſtions of title from 
coming before this inferior juriſdiction. He mentioned a ſimilar 
caſe which had been before the court ſome time ago, on the 
ſtatute erecting the court of requeſts in the Tower Hamlets (a), 
in which there is an exception (5) in the very ſame words with 
that in the act of James I. | | 

The Solicitor General, and Baldwin, argued in ſupport of the 
rule. They ſtated, that ſuch actions had been uſually brought 
in the city court of conſcience, and contended, that, by other 
real contracts, was meant, covenants for rent by deed, and 


[2] By F 2. the right of ſuing in this court, 3. 2 Str. 1120; and in Brampton v. Crab, 


is only given to “ every citizen and free- 
man or any other perſon inhabiting within 
the city or its liberties, being a victualler, 
tradeſman, or labouring man,“ againſt per- 
ſons of tne fame deſcription. The 4th ſection 
which gives the defendant cofts when the da- 
mages are under 40s. makes it neceſſary for 
kim to prove that be was inhabitant and re- 
fiant of the city as abo e, but ſays nothing 
reſtrictive of the deſcription of the plaintiff. 
However I ſhould ſuppoſe both clauſes muſt 
be taken together, and that the defendant 
- ought to ſhew that the plaintiff was ſuch a 
perſon as is authorized by & 2. to ſue in the 
city- court. So it ſeems to have been under- 
: Rood in dictinan v. Colley, B. R. M. 13 Geo. 


B. R. H. 3 Geo. 1. 1 Str. 46. and Pitts v. 
Carpenter, B. R. T. 16 Gee. 2. 2 Str. 1 191. 
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the ſuggeſtion ſtated both the plaintiff and 


defendant to be citizens of London. The 
afſidavit in this caſe of Woolley v. Cloutman 
ſtated only the Jefendant's reſiancy, and the 
rule did not go to the ſuggeſtion on the roll 
of any thing touching the plaintif*s deſcrip- 
tion, or where he inhabited. —By 23 Geo. 2. 


cap. 30. which eſtabliſhed the court of the 


Tower Hamlets, there is no reſtriction as to 
the plaintiff, and any perſon may be ſued 
who reſides, keeps a ſhop, ſhed, ſtall, or 
ſtand, ſeeks a livelihood, or trades, or deals, 
within the diſtrict (5 5.) 


(a). 23 Ces. 2. c. 20. 


Fn, (5) $ 20. 
3 that 
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it 1779. that the exception only extended to actions for rent upon ſpe. 
| „ cialtics. 
. againſt Lord MAnsFIELD,—It may have been uſual to bring ſuch 
"ol CLOUTMAN. . . . . 
Wi actions in the city court; if the defendant makes no objection 
et [* 234 ] the cauſe proceeds of courſe ; but there is no inſtance where 
1 the point has been litigated, and the juriſdiction allowed. The 
9 title may come in queſtion in this ſort of action; if brought 
5 for inſtance, by a deviſee or purchaſor. We think this caſe i 
11 within the exception; and, in the caſe alluded to by Mr. Dan. 
9 ning, we had all formed the ſame opinion; but it was compro- 
\ miſed. It was treſpaſs againſt the officers of the court of con- 
ſcience of the Tower Hamlets, for ng goods in execution 
upon a judgment in that court [1]. 
BuLLER, Fuftice, ſaid, the conſtruction put upon the words 
& real contract“ was very improbable, becauſe, at the time 
when the act paſſed, it was not neceſſary that leaſes ſhould be in 
writing, much leſs by deed, which even yet is not required, 
That, before this action for uſe and occupation came to be uſed, 
(after 11 Geo. 2. c. 19. § 14.) it was common to bring debt for 
rent on parol leaſes. 
The rule diſcharged (a) [+69], 
[x] By 23 Ges. 2. c. 30. & 1. execution is given againſt the body or goods. 
(a) Vide the next caſe, Ailæuay v. Burrows, infra 250, and Wilthire v. Lloyd, infra, 366, 
[+69] Fide Cteas v. Holmes, C. B. F. 11 Geo. 3. 2 2 754. 
hd Was E, Adminiſtrator, againſt WyBURD. 
15th Nov. | | 
8 HIS was an action of ſumpfit upon a running account 
—— is and the ſtatute of limitations being pleaded, it appeared, 
gain an in- on the trial, that none of the items were within the ſix years 
— by except one article of 105. and the plaintiff accordingly had a 
anadninifra verdict only for that ſum. The defendant having applicd for 
ee leave to ſuggeſt on the roll, that he lived, at the time of the 


action brought, in the county of Midaleſex, and was liable to be 
ſummoned to the county court under the ſtatute of 2 3 Geo. 2. 


1 c. 33. by which, in ſuch caſes, the plaintiff is not to have his 
ſuggeſted © coſts, but to pay double coſts to the defendant, A rule to ſhew 


the roll in the 
ſame man ner 


cauſe was granted. 


if th . 
plaintiff had Howorth now ſhewed cauſe, and contended, that this caſe 
ſued in his 
CO ke was not within the meaning * the act, as perſons ſuing in the 


character 
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character of adminiſtrator or executor are not liable to the 
payment of coſts even where there is a verdict againſt them. 
The Solicitor General, on the other fide, inſiſted, that the de- 
fendant had a right to the ſuggeſtion whatever conſequence it 
might have, and ſaid that, if it ſhould not entitle him to coſts 
from the plaintiff, it would exempt him from the payment of 
coſts. 3 EE, | 
Lord MANSFIELD aſked if there was any exception as to ad- 
miniſtrators in the ſtatute, and it appeared that there is no ituch 
exception. | 
The rule made abſolute (a). 

(a) Woolley v. Cloutman, fupra, p. 232. Ailway v, Burrows, infra 250. M iliſbire v. Lloyd, 

infra 366. 


DTNG WALL againſt Du xs TER. 


E is HE plaintiff, as indorſee of a bill of exchange for 400/. 
dated 10th July, 1774, and payable in five months, 
brought an action of af/ump/it againſt the defendant, as acceptor. 
The cauſe came on to be tried before Lord MANnsFi1EeLD, at the 
laſt Sittings for Middleſex, when two ſorts of defence were ſet up. 
1. That the bill was given for money won at play. 2. That 
the plaintiff by his conduct, (though not in expreſs terms,) had 
agreed to diſcharge the acceptor, and ſeek his remedy only againſt 
the drawer. To prove that the money was won at play, the 
defendant's counſel called the drawer, (one beate, ) who had 
been diſcharged under an inſolvent debtors act; but, as his fu- 
ture effects ſtill remained liable to the debt, his Lordſhip re- 
jetted him as an inadmiſſible witneſs [+ 70]; and the cauſe went 
to the jury only on the other queſtion [1]. They found for the 
defendant; upon which the plaintiff obtained a rule to ſhews 
cauſe why there ſhould not be a new trial, which came on to 
be argued this day. The moſt material facts of the caſe were 
as follows: The bill was accepted by the defendant, merely to 
lend his credit, and accommodate the drawer. Fitzgerald, the 
Ii] If it had been proved, that the bill | conſideration. Vide the caſe of Bowyer v. 
was for money won at play, it would have | Bampton, B. R. T. 14 G. 2. 2 Str. 1155. 


been void in the hands of the plaintiff, and Lowe v. Waller, T. 21 Ceo. 3. infra 
though an innocent indorſee for a valuable | 508. 


Lt 70]Bu t, Jide Abrahams qui tam Ve Bunn, J. R. T. 8 Ges. 3. 4 Burr. 2251. 
2 Payce, 
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Monday 
15th Nov. 


Nothing but 
an expre/s de- 
claration by 
the holder 
will diſcharge 
the acceptor 
of a bill of 
exchange. 
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Di NG WAL. 


againſt 
DunNsTER, 


[*236] 
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payee, indorſed it to the plaintiff, and delivered it to him, in 

payment for jewels. After it became due, the plaintiff, un. 

derſtanding that the acceptor never had any conſideration for 

*accepting it, and that Z/beate was the real debtor, wrote to one 

Ready, (Wheate's attorney,) on the 6th February, and on the 

4th of November, 1775, prefling him for the payment, Dux. 

fer, on the 13th of February, 1775, wrote a letter to Dingwa!|, 

thanking him in ſtrong terms for not proceeding againſt hin, 

but mentioning, in the ſame letter, that he had been informed 

by a perſon who had been ſent from him to Dingwall on the 

buſineſs, that Mheate had taken up the bill, and given another, 
to Dingwall's ſatis faction. It did not appear that Dingwall 
took any notice of that letter. Dingwall for ſome time re- 
.ccived intereſt upon this bill from Wheate, and allo the principal 

due by another bill, which was made at the ſame time, and 

drawn and accepted by the fame parties, and under like circum. 

ſtances. The plaintiff ſuffered ſeveral years to elapfe without 
calling upon Dunſter, or treating him as his debtor. 

Dunning, and. Cowper, in ſupport. of the verdict.— The Soli 
citor General, Peckham, and Baldwin, for the plaintiff. 

For the defendant, it was argued, that the holder of a bill of 
exchange may diſcharge the acceptor without receiving payment, 
or delivering up or cancelling the bill. That ſuch diſcharge may 
be implied as ſtrongly from circumſtances in the conduct of the 

holder, as if he had expreſſed it in direct words. That the que- 
ſtion was a mere queſtion of fact, to be determined by a jury; 
and the behaviour of the plaintiff in this caſe ſhewed clearly, 
that he had abandoned all recourſe againſt the acceptor. They 
cited a caſe of Black v. Peele, which was firſt tried before Lord 
MANSFIELD, and afterwards before DE GREY Chi, Fuſlice, 
and allo Walpole and others v. Pulteney, in the court of Exche- 
guer, which had been tried a few months ago, and in which, they 
ſaid, there had been an implied diſcharge of the acceptor, and, 
upon that ground, (the jury having found a verdict for the plain- 
tiff) the court had granted a new trial. . 

On the other ſide, it was inſiſted, that there was no caſe where 
any thing ſhort of an expreſs diſcharge had been held to preclude 
the holder from having recourſe upon the acceptor. That ſi- 
Jence towards him, for any length of time within the years pre- 

ſcribed by the ſtatute of limitations, is not enough. The holder 
may proceed againſt a drawer or indorſor, (if he has given pro- 
per notice of the non-payment by the acceptor when the bill fell 

| duc) 
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due) and recover part againſt him, and yet recur, for the remain- 
ing part, to the drawer. In the caſe of Black v. Peele, there was 
an expreſs diſcharge. The caſe was this: One Dallas was the 
*drawer, Peele the acceptor, and Black an indorſee, Black ar- 
| reſted Peele, but finding that no conſideration had been given for 

the acceptance, his attorney took a ſecurity from Dallas, and ſent 

word to Peele, that he had ſettled with Dallas, and he need not 
« trouble himſelf any further.” Dallas afterwards became a 

bankrupt, and then Blacł demanded payment of Peele, In Mal- 

ale v. Pulteney, a book of the plaintiff's own was produced, in 
which the bill was entered, and over againſt it this memoran- 
dum, Mr. Pulteney's acceptance annulled [ 2].” 

Lord MaxNs FIELD, — There is no doubt but a holder of a bill 
may diſcharge any of the parties, but there is this difference be- 
tween the acceptor and the others, that the acceptor is firſt liable, 
and, to be entitled to have recourſe againſt him, it is not neceſ- 
fary to ſhew notice given to him of non-payment by any other 
perſon. In the preſent caſe the queſtion. is, whether any thing 
has in fa& been done to diſcharge the defendant. The plaintiff 
being appriſed that Wheate was the perſon for whole benefit the 
bill was drawn, did right in conſidering him as his debtor, and 
recurring to him for payment. The defendant was ſenſible of 
his kindneſs in not reſorting to im in the firſt inſtance, and 
wrote to thank him for it. No uſe was made at the trial, nor on 
the preſent argument, of what might haye been a material cir- 
cumſtance, viz. the defendant's having written to the plaintiff, 
that he had been informed by a perſon who had been ſent from 
him to the plaintiff to talk with him about the bill, that it had 
been delivered up to Mheate. Probably the fact did not warrant 
him in this aſſertion, If the plaintiff, by any thing in his con- 
duct, had confirmed him in ſuch a belief, it might have altered 
the caſe; but nothing of that ſort appears. I think there is no 
ground to ſay he was diſcharged. 

W1ILLES, Juſtice, — I am of the ſame opinion. I do not think 
ſilence can diſcharge the acceptor. No caſe of a tacit diſcharge 
has been produced. In Black v. Peele, the diſcharge was in ex- 

[2] That caſe was tried, a ſecond time, at | tively agreed to confider Pulteney's accept- 
Guildhall, at the Sittings after this term, be- ance as at an end. The jury found for the 
fore Shzruer Chief Baron, when Alexander, | defendant. JF aipole had kept the bill from 
who had indorſed the bill to Falpele, was | 1772 to 1775, without calling upon Pal- 


produced as a witneſs on the part of the de- tene. 
-cauant, and ſwore, that Walpole had poſi- 
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preſs words. In Walpole v. Pulteney, the caſe was put upon the 


entry in the book being an _— ME. 


is ſtill depending. 


Beſides that caſe 


*ASHHURST, Juſtice, I am of the fame opinion. An ac. 
ceptor makes himſelf the debtor, and his caſe is different from 


that of the other parties to the bill. 
The defendant endeavours to prove a dif. 


diſcharge will do. 


Nothing but an expreſs 


charge from letters, but they do not come up to it, and the con- 
duct of the plaintiff amounts only to indulgence towards the ac. 


ceptor. 


Bol LER, Fuftice, —I am clearly of the ſame opinion, No. 


thing but an expreſs agreement can diſcharge an acceptor, 
nothing of that ſort appears in this caſe. 


| And 
The plaintiff's con- 


duct meant nothing more, but that he would try to recover from 


the drawer, who was the original and true debtor, if he could. 
The rule made abſolute [+ 71.] 


[+ 71] ELLIisv. GALIN Do, B. R. M. 
24 Ges. 3. 


umpfit, by the payee of a bill of ex- 
change, for 3o/. againſt the acceptor. The 
drawer and acceptor were brothers. When 
the bill became due, the plaintiff received of 
the drawer, 3/. 155. 4d. and, at the ſame 
time, the following indorſement was made 
on the bill; vi. Received on account 
of this bill 3/. 155. 4d. Balance remain- 
ing 261. 45. 8d. I promiſe to pay to Mr. 
Thomas Ellis within three months from the 
date of this.” Signed by James Galindo, 
who was the drawer. The balance was 
never paid, and, at the diſtance of three 
years, this action was brought againſt the 
acceptor. 'The cauſe was tried before Lord 
Mansfield, who thought the acceptor was 
diſcharged, and non-ſuited the plaintiff. 
On a rule to ſhew cauſe, why there ſhould 
not be a new trial, Lord Mansfield ſaid, he 
did not think the caſe at all interfercd with 
the determination in Dingwall v. Dunſter, 
which had been cited as a ground for the 
application. However, the rule was granted. 
The Solicitor General (Lee), and Baldwin, 


for the plaintiff contended, that the indul- 


gence for three months could no more be 
held to amount to a diſcharge, than the 
payment of part, and that it was clear 
law, that payment of part by the drawer 
would not diſcharge the acceptor. 


An c- 


ceptor and drawer ſtand in different ſitua- 
tions. The indorſement was made to pre- 
vent an imputation of /aches, becauſe delay 
in coming againſt an acceptor, may dif. 
charge a drawer or indorſer. But nothing 
under the limitation of fix years will dif. 
charge the acceptor. 

Lord Mansfield, — The doubt is, whether, 
inftead of a nonſuit, the queſtion ſhould 
not have been left to tae jury, it being a 
queſtion of intention ariſing out of the 
circumitances. The bill was probably an 
accommodation bill, as the drawer and ac. 
ceptor were brothers. 

WiLLES, Juſtice, — It was eſtabliſhed by 
Dingwall v. Dunſter, that laches will not 
diſcharge the acceptor, My doubt is, how 
far this indorſement zecefarily diſcharges 
the acceptor, and I think that queſtion 
ought to have been left to the jury, 

BuLLER, Juſtice, — There is no doubt as 
to the law. It is as has been ſtated by the 
counſel for the plaintiff. I rather think 
the caſe ſhould have gone to the jury. But, 
I am not, therefore, of opinion, .that there 
ſhould be a new trial, The indorſement 
could not have been meant as an additional 
ſecurity, for the drawer was equally liable 
before. I ſhould have left the queſtion to the 
jury, but with very ſtrong obſervations; 
and, as the demand is ſo ſmall, I do not 
think there ſhould be a new trial. | 

The rule diſcharged. 


PLANCHE 


IN THE TWENTIETH YEAR OF GEORGE III. 


Plaxchk' and another again// FLETCHER. 


HE Plaintiffs, Pl/anche and Facquery, merchants in Lon- 

Jon, inſured goods, on board the Sweaſh ſhip called the 

« Maria Magdalena, loſt or not loſt, at and from London and 
% Ramſgate to Nantæ, with liberty to call at Offend, being a ge- 
« neral ſhip in the port of London for Nantz.” There was a 
declaration in the policy, that the inſurance was made on account 
of “certain perſons carrying on trade under the name and firm 
« of Vallte & du Pleſſis Monſieur Luſſeau le Feune, Guillaume Al- 
« bert, et Poitier de la Gueule. Ihe defendant underwrote the 
policy for 300 J. at three guineas per cent. The ſhip's clearances 
from the cuſtom-houſe in London, and her other papers, were all 
made out as for Oftend only, but the ſhip and goods were intend- 
ed to go directly from London to Nantæ, without going to Offend. 
Bills of lading, in the French language, dated the 18th of Fuly, 
1778, were ſigned by the captain in London, but purporting to 
be made at Oſend, and that the goods were ſhipped there to be 
delivered at Nantz. The policy was ſubſcribed by the defendant 
en the 7th of July, and the lading was taken in between the 24th 
of July and the 17th of Auguſt. The proclamation for making 
repriſals on French ſhips, &c. bore date the 2gth, and appeared 
in the Gazette on the 31ſt of July. Two underwriters had 
ſigned the policy after the proclamation, at the ſame premium of 
| ®three guineas ; one on the 3 iſt of July, and the other on the 
7th of Auguſt. The ſhip ſailed on the 24th of Auguſt, and was 
taken by a King's cutter on her way to Nantz. After her depar- 
ture from Graveſend, the captain threw overboard all the papers 
he had received from the cuſtom-houſe at London. They had 
been obliterated by the cuſtom-houſe officers at Graveſend, and 
were no longer of any uſe. The ſhip was releaſed by the admi- 
ralty, but the goods were condemned. The plaintiffs had no 
connection or ſhare in the ſhip. Such were the material facts 
of this caſe, as they were ſtated, this day, by Lord MANSPIELD 
in his report, upon a rule to ſhew caule why there ſhould not 
be a new trial. The cauſe had been tried at the laſt Sittings at 
Guildhall, and a verdi& found for the plaintiffs. The grounds 
of the application for a new trial were two. 1. That there was 
| | a fraud 
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If goods are 
inſured on 
board a ſhip 
from London 
to Nantz, 
with liberty 
to call at 
Ofend, and 
ſhe is cleared 
only for 
Oftend, but 


fails directly 


for Nantæ, 
that being the 
known courſe 
of the trade 
in order to 
ſave certain 


duties both 
in England 


and France, 


there is no 
fraud on the 
underwriter 
ſo far as to 
vacate the po- 
licy—If an 
inſurance is 
made before 
the com- 
mencement 
of hoſtilities 
but when 
every body 
expects a war 
immediately, 
the inſured is 
not bound to 
give the un- 
derwriter no- 
tice, though 
the ſhip do 
not fail till 
after the war 
takes place, 
and the un- 
derwriter 15 
liable in caſe 
of capture 
The courts in 
this country 
do not take 
notice of fo- 
reign reve- 
nue laws. 
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1779. A fraud on the underwriters, the ſhip having been cleared out N 
d, Oſtend, and yet never having been deſigned for that place. 


PLANCHE/ 


again® That, as hoſtilities were declared after the policy was ny 


FLETCHER. 


and before the ſhip failed, the defendant ought to have had no. 


tice, that he 'might have exerciſed his diſcretion whether he 
would chuſe for a peace premium to run the riſk of capture 
Beſides the facts above-mentioned, his Lordſhip ſtated, that the 
_ plaintiffs had produced evidence to ſhew, that all ſhips going 
with goods of Britiſb manufacture to France clear out for Ofteny 
Vith put meaning to go thither, and that this is univerſally un- 
derſtood by perſons concerned in that branch of commerce. The 
reaſon ſuggeſted for clearing out for Offend, and afterwards mak. 
ing bills of lading as from that place, were, that the light-houſe 
duties are ſaved, which are payable when the voyage is known 
to be directly down the channel, and that the French duties ate 


leſs upon goods from O/tend, than from England. 


The Solicitor General, and Bower, for the — Denui, 


and Davenport, for the defendant. 


For the defendant, the fabrication of falſe and colourable 
papers, and the ſuppreſſion of the true deſtination of the ſhip, 
were urged as circumſtances of fraud, tending to miſlead the un- 
derwriter, as to the voyage intended to be inſured, and the na- 
ture of the riſk. But the ſecond objection was chiefly relied 
upon, and it was ſaid, that it was the duty of the inſured to have 
given the underwriter information, that the ſhip continued in 
the river after the proclamation. It was alſo contended, that in 
time of war, the exportation of enemy's property, even in neutral 

[ 240] bottoms, was illegal, and that an inſurance upon ſuch goods 1 was 


void. 


In anſwer to this, it was ſaid, in the firſt place, that there 
was no compulſion, by the terms of the inſurance, for the ſhip 
to go to Offend. If her fixed deſtination as underſtood by the 
underwriters had been from Ergland to O//end, and from Oſtend 


to Nantz, the policy would have been otherwiſe worded ; 


and 


the courſe of the trade being notorious, the defendant could not 


be deceived or miſled by her being cleared out for Offend. 


As to 


the ſecond objection, the rupture with France was impending 
and expected by all the world at the time when the policy was 
ſigned. The proclamation did not contain an interdiction of 


commerce between the two nations; the packets and 


mails 


paſſed regularly between Dover and Calais long afterwards. 
There was nothing illegal in exporting or inſuring French pro- 


3 ; 


perty 


r _ m a K n _ = 
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IN THE TWENTIET! YEAR OF GEORGE 111. 


perty in neutral bottoms after the proclamation, and the pre- 
mium on ſuch goods in neutral ſhips did not riſe for a long time 
after the commencement of hoſtilities. If the tranſaction had 
not been ſtrictly legal, there were caſes where the court had re- 
fuſed to grant a new trial on that ground when the objection wes 
againſt the juſtice and conſcience of the caſe (a). 

Lord MANS FIELD, - This verdict is impeached, upon two 


grounds. 1. It is ſaid, there was a fraud on the underwriters in 


clearing out the ſhip for Offend when ſhe was never intended to 
go thither. But I think there was no fraud on them, — perhaps 
not on any body. What had been practiſed in this caſe was 

roved to be the canſtant courſe of the trade, and notoriouſly 
ſo to every body. The reaſon for clearing for Oftend, and ſign- 
ing bills of lading as from thence, did not fully appear. But it 
was gueſſed at. The Fermiers Generaux have the management 


of the taxes in France. As we have laid a large duty on French 
goods, the French may have done the ſame on ours, and it may 


be the intereſt of the farmers to connive at the importation of 
Engliſh commodities, and take Offend duties, rather than ſtop the 
trade, by exacting a tax which amounts to a prohibition. But, 
at any rate, this was no fraud in this country. One nation does 
not take notice of the revenue laws of another. With regard to 
the evaſion of the light-houſe duties, the ſhip was not liable to 
confiſcation on that account. 2. The ſecond objection is, that 
the policy was made before, and the ſhip failed after, the 
proclamation for repriſals.. But every man in England and 
France, on the 17th of July, expected the immediate com- 
mencement of a war. I will not ſay it was actually commenced; 
but the ambaſſadors of both countries were recalled ; the Pallas 
and Licorne were taken; the fleets at ſea; and, as it appeared 
afterwards, waiting for each other to fight. It does not appear 
that the goods were French property [1]; an Eng/i/hman might 
be ſending his goods to France in a neutral ſhip. But it is in- 
different whether they were Engliſh or French. The riſk inſured 
extends to all captures [2], and as to other underwriters ſigned 


(a) They cited Deerly v. the Ducheſs of Ma- | Spartes v. Spicer, B. R. I. 10 V. 3. 2 Salk. 
zarine, B. R. H. 8 W. 3. 2 Salk. 646. | 648. P. recognized in Allen v. Pall, 
Smith v. Page, M. 8 V. z. B. R. ibid. 644. C. B. M. 18 Geo. 3. 2 Elacęſt. 1177. 


[1] It was aſſumed by the counſel for the | [2] The deſcription of the riſk was ia the 
defendant, from the names of the perſons in | uſual printed form. 

whom the intereſt was declared being French, 
and from the condemnation at the admi- 
ralty. 
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254 CASES IN MICHAELMAS TERM 


1979. at the ſame premium, after the proclamation, it appears that the 


P Near, War riſk was in view when the defendant ſigned. Shall he ayaj] 

5 againſt himſelf of an event which encreaſes the riſk, but which he had 

Ton in contemplation when he underwrote the policy? I am of opi- 
nion that there ſhould not be a new trial. 


The rule diſcharged 17A 


— 


— — 


[ 72] Vide Melle v. the Royal Exchange Aſſurance Company, Canc, 1749. 1 Ve. 315. 
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Monday TounsTox and anot! inſt SUTTON. 
15th Nov. J s rox and another againſs SUTTON 


An aſſurance HIS was an action on a policy of inſurance on goods on 
* | board the ſhip Venus, loſt or not loſt, © at and from 
. London to NEw YoRKk, warranted to depart with convoy from 
this country, the channel for the voyage (a).“ 

1 The cauſe was tried before Lord MANsPFIEL p, at the laſt Sit- 
tings at Guilaball, and a verdict found for the plaintiffs, The 
defendant obtained a rule to ſhew cauſe why there ſhould not 
be a new trial, which came on to be argued immediately after 
the foregoing caſe of Pl/anche v. Fletcher. The facts, upon 
his Lordſhip's report, appeared to be theſe : The ſhip was clear. 
ed for Halifax and New York. She had proviſions on board 
which ſhe had a licence to carry to New York, under a proviſo 
in the prohibitory a& of 16 Geo. 3.c. 5. But one half of the 
cargo, including the goods which were the ſubject of this po- 
licy, was not licenſed, and was not calculated for the Halifax 
market, but for New York. There had been a proclamation by 
Sir Villiam Howe to allow the entry of unlicenſed goods at New 
York, and though there were bonds uſually given at the cuſtom- 
houſe here, by which the captain engaged to carry the goods to 
Halifox, thoſe bonds were afterwards cancelled, on producing 
a certificate from an officer appointed for that purpoſe at New 
Yerh, declaring, that they were landed there. The commander 
in chief had no authority under the act of parliament to iſſue 
ſuch proclamation, or to permit the exportaiion of unlicenſed 
goods. The Venus was taken in her paſſage to New York | 1], 
by an American privateer. 


= * SY — _ - - 
= 2 »» Bit Ad IE a OI IL OO OE a, 2 = 

— — — — yur — 7 — * _ _ o — — — 

. :.. i I 4 PIE « G : — - 


Dunning, 
(a) Fide Lilly v. Exver, fupra, H. 19 Geo. 3. Pp. 72. 


[1] The ſtatute (5 1.) prohibits all com- | ing to, or coming from, trading with them. 
merce with che province of Nero, (amongſt | Chen there is a proviſo (S 2.) excepting ſhips 
others,) and confiſcates all ſnips and their | laden with proviſions for the nſe of his Ma- 
cargoes which ſhall be found trading, or go- I jeity's fleets or garriſons, or the inhabitants 

r 


2 . II 


and ſpecies of proviſions; but by the ſume 
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Dunning, and Peckham, for the plaintiffs, —The Solicitor Ge- 
neral, and Lee, for the defendant. 

On the part of the plaintiffs, it was contended, that a verdict 
agreeable to the juſtice and conſcience of the caſe, although he 
tranſaction might not be ſtrictly legal, would not be ſet aſide by 
the court. The caſes cited on this point in Planchè v. Fletcher 
(Z), were inſiſted upon, and a modern caſe of Burton v. Thompſon 
(a), was alſo mentioned, in ſupport of the ſame doctrine. 

On the other ſide, it was ſaid, that the plaintifts' counſel were 


ſo well convinced that the objection was fatal, that they called 


for the cryer to nonſuit their clients, but the jury delivercd their 


verdict before he could be found. That there was no imputa- 


tion on the defendant in making this defence, becavſe, on the 


face of the policy, it was lawful; for licenſed goods might be 


legally carried to New York. He was to preſume that the goods 
inſured were licenſed. The inſurer has no PT of ſee- 


ing the clearances. 
Lord MANnsFIELD.—The whole of the olaintiffs' caſe goes on 


an eſtabliſhed practice, directly againſt an act of parliament. If 


the defendant did not know that the goods were unlicenſed, the 


_ objection is fair as between the parties. If he did, he would not 
deſerve to be favoured. But, however that may be, it was ille- 


gal to ſend the goods to New York, and, in parti deliffo, potior 
eft conditio defendentis, It is impoſſible to bring this within the 
caſes which have been cited, becauſe here there was a direct 
contravention of the law of the land. As to the nonſuit, if it 
had been recorded, I ſhould have ſet it aſide, that the plaintiffs 
might not imagine themſelves injured by the admiſſion of their 


counſel. 


The rule made abſolute. 


of any town poſſeſſed by his Majeſty's troops, 4 proviſo it is declared, that goods not licen- 
provided the maſter ſhail produce a licence, | ſed, found on board ſuch ſhips, ſhall be for- 
ſpecifying the voyage, Ec. and the quantity | feited. 


(x) Sapra 5. 253, Note (a). 1 (a) M. 32 Gee, 2. 2 Burr. 664. 


Len 


255 


1779. 
— 
Jon xs ron 


againſt 


SUTTON. 


[ 243] 


= 2 2 


— ' 3 23 8” 
AGE — IE» 2 - 


CEE EM A 
2 IC. >= Xx — 
— — mY 


—— * 2 
e bY 


— 


— 0 


— == = — — 23222. — 
2 Re 
5 x a — age = : 4 


— 


71 
MH , 
N i 
1 
4 * 
1 
* 5 
* 
15 
1 % 
pi 
1 : 
1 
* 


2222 Mo b 
SET SL 


— — 
S 8 : L ; 
» ub Q 2 
—— 


3 
2 


r 222 
— 2 * 9639 
r * we 


r = 


— * 2 
„ WAN Ca OT Ee OI ns 


Rn en are 


= 
— 


r 
24 


— 12 
* 8 


— A 
E 2 2 


F 
— 8 2 mY — — by 
— — — — . bc 5 
— — 


256 
1779. 
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Tueſday 
16th Nov, 


The inhabi- 
tants of one 
market town, 


city, bo- 


rough, or 
town corpo- 


rate are not 


prohibited by 
1 & 2 Ph. 

& M. c. 7. 
from ſelling 
woollen 
cloth, Sc. in 


other market 


towns, Wc. 
hy retail, and 
not in open 
fair. 


12441 


eery wares, not being of his own making [1]; 


CASES IN MICHAEL MAS TERM 


of 


LE ana} WHiTE and others, 


HIS . which was an action of treſpaſs for taking the 

plaintiff's goods, was tried before HEATH, Serjeant, at 
the laſt Aſſizes for Somerſerſbire. The defendants juſtified under 
the ſtatute of 1 & 2 Philip and Mary, cap. 7. (a). A verdid 
was found for the plaintiff, but ſubject to the opinion of the 
court on a caſe which ſtated ;—That Frome is an ancient market. 
town, but not a town corporate, nor having any guild, fraternity 
or liberty ; that the plaintiff, at the time of ſeizing the goods 
in the declaration mentioned, did not inhabit in Frome, but was 
an inhabitant of the city of Hereford, carrying on the trade of a 
linen-draper there; and that, in the room in the declaration 
mentioned, in the town of Frome, and not in any open fair, he 
proffered to ſell, by retail, the goods 1n the declaration mentioned, 
being part linen- cloth, part haberdaſhery, and the reſidue mer- 
that two of the 
defendants, being conſtables of Frome, and the other defendants 
in their aid, entered the n, and ſeized, and carried away the 


goods. 


Batt, for the plaintiff, Davenport, ſor the defendants. 
Batt having mentioned the caſe of Davis v. Leving, reported 


in Levinz (C), (where, upon a demurrer, it was adjudged, that 
the inhabitants of one market-town might ſell their goods by re- 
tail in another, and were not meant to be prohibited from ſo 


doing by the ſtatute of Philip & Mary,) Davenport admitted, 


that it was deciſive; and the court, without argument, declared 
themſelves to be of that opinion. 


The Peſtea to be delivered to the plaintiff. 


[1] By 5 


5. of the ſtatute, there is an exception as to the linen or woollen cloth of the 


vendor's on making. 


(40 $1, 2. (6) B. R. 25 Car. 2. 2 Lev. 89. 


JaxsoN 


N THE TWENTIETH YEAR OF GEORGE 111. 


- 


] 


"us againſt WirlLsoN. 


HE Abends having obtained a judgment againſt Bur- 
ton, levied on his effects to the amount of his debt, on 
the 25th of January, 1779. On the 25th of February following, 
2 commiſſion of bankruptcy iſſued againſt Burton, and he was 
found a bankrupt, on the evidence of Anne Wells, then his ſer- 
vant, who ſwore to ſeveral acts of bankruptcy on the 7th and 
gth of January. Before the ſheriff had paid the money over to 
Willſon, the aſſignees gave him notice not to part with it, ſtating 
to him, that an act of bankruptcy had been committed before the 
execution of the writ of fieri facias. The ſheriff applied for, and 
obtained, leave to pay the money into court, and the aſlignees : 
having moved that it might be paid over to them, the court di- 
rected a feigned iſſue to try, whether Burton became a bank- 
«« rupt before the 25th day of January 1779.” At the trial, 
the plaintiffs proved, that Anne Wells was dead, and produced an 
office copy of the record of her depoſition, made according to the 
directions of the ſtatute of 5 Geo. 2. c. 30.4 41. in order to ſhew, 
that Burton had committed an act of bankruptcy before the 25th 
of January. It was objected, at the trial, that it was not the 
meaning of the ſtatute, that the depoſitions, when entered of re- 
cord, ſhould be eyidence of the preciſe time of the party's be- 
coming a bankrupt, but merely that he was ſo before the com- 
miſſion iſſued. Lord MAansFlitLD, before whom the cauſe was 
tried at the laſt Sittings at Guilaball, admitted the evidence; and 
a verdict was found for the plaintiffs ; but his Lordſhip faved 
the point; and the defendant, in the beginning of this term, 
obtained a rule to ſhew cuts why the verdict ſhould not be ſet 
aſide. 

The caſe came on to be argued, this day, by the Solicitvr Ge- 
neral, and Davenport, for the plaintiffs. —Dunning, and Erſkine, 
for the defendant. 

In ſupport of the rule, it was argued, that the purpoſe of the 
proviſion for making a record of the depoſitions is declared, by the 
preamble, to be, to protect the titles of purchaſors under commiſ- 
ons of bankrupt, which purpoſe is attained, if depoſitions ſo 
recorded are only admitted as evidence of every thing neceſſary to 
ſupport the commiſſion, and, for that end, proof that there Was 


30 an 
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axsox and another, Aſſignees of Buxrox, a Bank- Taeſtay 


16th Nov. 


The depoſi- 
tions of the 
act of bank - 
ruptcy, when 
recorded ac- 
cording to 
5(ie0. 2. e. 30. 
$ 41. are evi- 
dence, in an 
action at law, 
to prove the 
preciſe time 
when the act 
of bankrupt- 
cy was com- 
mitted, if ſpe» 
cified there- 


in, 
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ing titles under commiſſions. A man who has been in poſſeſ. 
ſion almoſt twenty years might loſe his eſtate, in an ejectment, 
on this ſort of evidence. When a commiſſion is opened, the 
commiſſioners never inquire, or croſs- examine the witneſs, as to 
the preciſe time of the bankruptcy, and therefore no preciſion on 
that point is to be looked for in the depoſitions, and Lord Hazy. 
WIC EE publicly approved of that method of proceeding, and 
ſaid, that the commifſſioners ought not to find the exact time, 
not thinking hat within their province. When a ſtatute eq. 
croaches on the general rules of law, by making hat evidence 
which otherwiſe is not, it ought to be conſtrued ſtrictly and 
not carried beyond the purpoſe for which the innovation was 
introduced. 

On the other fide, it was ſaid, that the act of parliament was 
compulſory as to reading the depoſitions i in evidence. The de- 
gree of credit a jury might chuſe to give to them was another 
queſtion. They might be contradicted or miſbelie ved. The ar- 
gument from the manner in which the preamble of the clauſe 
of the ſtatute on which the point aroſe was worded could have | 
no weight. It ſpecifies only the inconvenience to purchaſors of 
meſſuages, lands, tenements, or bereditaments; would it be con- 
tended, that purchaſors of per ſonal property could not avail them- 
ſelves of the depolitions, when recorded to prove their title? If 
3 thoſe depoſitions are to be read in evidence, they muſt be taken 
3 all together, and cannot be garbled, and part conſidered as admiſ- 
j ſible, part not. Beſides, the enacting part is general, and ſays, 
that copies of the record of depoſitions made up in the manner 
directed by the act, ** ſhall and may be given in evidence to 
** prove ſuch commiſſions, and the bankruptcy of ſuch perſon 
% againſt whom ſuch commiſſion hath been or ſhall be awarded, 
or other matters or things | 1].” 


258 
l 1779. an act of bankruptcy before the commiſſion iſſued, is ſufficient 
10 mom If the more extenſive conſtruction were received, the effect, in 
as again numberleſs inſtances, would be, to overturn, inſtead of eſtabliſh. 
. WILLSON. 
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[1] There is a remarkable inaccuracy in 
this ſeQion of 5 Geo. 2. c. 30., which was not 


mentioned on the preſent oecaſion. After pre- 


ſcribing the manner of entering the commiſ- 


ſion, depoſition, proceedings, and certificate, 


of record, it ſays, that true copies, ©* ſigned 
and atteſted as herein after-mentioned,” ſhall 


and may be given in evidence, but there is 
not in the ſubſequent part of the clauſe, nor 


of the act, any proviſion for atteſting er 


ſigning the entries ſo made. It is only en- 
acted that the Chancellor ſhall appoint a per- 


fon who ſhall by himſelf or his deputy, by a 


writing under his or their hands, enter of 
record fuch commiſſions, &c — 21. How the 
copy of the depoſition in this caſe was at- 
teſted and ſig ned? 


Lord 
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Lord Maxs FIELD. At the trial, I had a recollection that this 1779. 
aeſtion had come before the court upon ſome former occaſien, JOY 
and that Sir F/etcher Norton had argued it, but I did not remem- . 
ber the event. The objection to the evidence ſeemed to me to 
have weight in this cauſe, where the only fact in iſſue is the tie 1461 
when the bankruptcy took place. I took the ſafeſt way. I ad- 
mitted the evidence, and left the jury to judge of the weight of 
it, but ſaved the point for the opinion of the court. Upon 
conſideration, it ſeems clearly determined by the act of parlia- 
ment itſelf, The witneſs cannot tell his ſtory before the commiſ- 
ſioners, without ſaying ven the act of bankruptcy was com- 
mitted. He muſt mention Hat, naturally, and of courſe, and 
therefore is the more likely to ſpeak the truth. In many caſes 
its being an act of bankruptcy depends on the time. The legiſ- 
lature conſidered the commiſſioners as indifferent perſons, exa- 
mining the witneſſes with impartiality, and taking care of the 
intereſts of all parties. It is very common for the enacting part 
of a ſtatute to extend beyond the evils mentioned in the pre- 
amble, and the Engliſb language does not afford more general 
words than thoſe uſed in the enacting part of this ſtatute. It 
turns out, that this very point was agitated in the caſe of Al- 
derſon v. Temple (4), and, after conſideration, the court was 
unanimous, that the act is concluſive, and the Wan ad- 
miſſible evidence to all purpoſes. 
WiLLEs, and ASHHURST, Juſtices, of the ſame opinion. 
BULLER, Fuſtice,—lI have a note of Alderſon v. Temple, which 
mentions this point, and Mr. Davenport has lent me one of his, 
which is very accurate (5). The court, at firſt, were not aware 
of the words of the act, but afterwards, though there was no ex- 
preſs deciſion, the audience were impreſſed with the idea that 
they were all clearly of the opinion juſt ſtated by his Lordſhip. 
The preamble of the act does not merely recite the inconvenience 
ariſing to purchaſors under a commiſſion, but alſo thoſe to which 
the creditors of a bankrupt were expoſed. What Lord Harp- 
WICKE faid has been miſunderſtood. He was ſpeaking of the ad- 
juaication by the commiſſioners, not of the depoſitions, which muſt 
mention the time, ſo as to fix it after the date of the petiti- 
oning creditor's debt, and before the iſſuing. of the commiſ— | 247 ] 
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(2) T. 8 Geo. 3. 4 Burr. 2235. Since re- (2) Fuller, Juſtice, read Da venport's 
Ported 1 Black, 660. But this point is | note, 
not mentioned by either of thoſe reporters, 
4 . 


lion 


CASES IN MICHAELMAS TERM 


250 
1779. ſion [2]. Some acts of bankruptcy depend entirely on the time 
3 9 Thus kezping houſe on a Sunday cannot make a man a bank. 
Wee, rupt. It is unneceſſary, in this caſe, to determine, whether the 
WILSON. 


depoſitions might have been contradicted. 
The rule diſcharged. 


[Lz] The S licilor Gencral ſaid, Lord Hard- might allow all who were creditors prior to 
wiete's reaſon for adviſing commiſſioners to | the date of the commiſſion to prove the; 
find the bankruptcy generally was, that they debts. 


"Tueſday 


MacDowALL againſi FRASER. 
16th Nov. | 


{In a repreſen- 5 1 FTE 7, : | 
tation that a HIS was an action upon a policy of inſurance on the ſhi 
—4 _— the Mary and Hannah, from New York to Philadil. 
day and had c phie. At the time when the inſurance was made, which was 


rformed . | | 
"wo thirds of in London, on the zoth of Fanuary, the broker repreſented the 


Her voyage fituation of the ſhip to the underwriter as follows: The Mary 


If it turn out . . : 
that ſhe had 4 and Hannah, a tight veſſel, failed with ſeveral armed ſhips, 


— 4 and was ſeen ſafe in the Delaware on the 11th of December, by 
— Aug «© a ſhip which arrived at New York.” In fact, the veſſel was 
days before Joſt on the th of December, by running againſt a chevaux te 
done met friſe, placed acroſs the river. The cauſe came on to be tried 
miſtake is before Lord MANSFIELD, at the laft Sittings at Gurldhall, The 
material, and 4 1 

makes the defence was founded on the miſrepreſentation as to the time 


Policy void. vyhen the ſhip was ſeen; and the repreſentation and the day of 
| the loſs being proved, the jury found for the defendant. On 
Monday, the 8th of November, Dunning obtained a rule to ſhew 
.cauſe, why there ſhould not be a new trial, which came on tv 
be argued this day. | 

The Solicitor General, and Dunning, for the plaintiff, —Lee, 
and Davenport, for the defendant. 

On the part of the plaintiff, the difference between a warranty 
and a repreſentation was much enlarged upon. It was admitted, 
that the repreſentation in this caſe was falſe in point of fact, 


though the inſured, at the time, believed it to be true. It was | 


alſo admitted, that a repreſentation, if falſe, in a material point, 
annuls the contract. But it was contended, that the particular 
day when the ſhip had been ſeen in the Delaware was not mate- 
rial, That the meaning of the repreſentation was to inform the 
underwriter, that the ſhip had got ſafe through two thirds of 
Her voyage from New York, and beyond the reach of capture. 

- What 
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* What was ſtated as to that material part was perfectly true, and 1779. 
hat was all that was neceſſary, as was decided in the caſes on * 
the inſurance of the Julius Ceſar (a). If the repreſentation had . 
been, that ſhe had been ſeen on the 8th or gth in the Delaware, Frau. 
it would have made no difference in the premium. There might _ 8 
have been circumſtances which would have rendered the day ma- [9246] 
terial, as a bad ſtorm on the gth or 1oth ; but there was nothing 
of that ſort in this caſe. An intentional miſrepreſentation was 
not imputed to the infured. The manner in which the miſtake 
aroſe was this [i] : The captain who had met the ſhip ſaid, that 
he had ſeen her on the fifth day after her departure from New 
York. It ſeems a ſhip is ſaid to ſail from New York indifferent- 
ly, either when ſhe fails from the quay at New York, or from 
Sandy Hook. When the captain mentioned her departure from 
New York, he was underſtcod to mean from Sandy Hook, and it 

| was known that ſhe had ſailed from thence on the 6th; but it 
turned out that he meant to ſpeak of her departure Tron the 
guay, Which was ſome days before.“ 

For the defendant, it was urged, that the materiality of the 
fact miſrepreſented was before the jury, and that they had exer- 
ciſed their judginent upon it, and determined, by their verdict, 
that it was material. | 

Lord MANsFIELD,—The diſtinction between a warranty and 
a repreſentation is perfectly well ſettled. A repreſentation muſt 
be fair and true. It ſhould be true as to all that the inſured 
knows; and, if he repreſent facts to the underwriter, without 
knowing the truth, he takes the riſk upon himſelf. But the dif- 

ference between the fact as it turns out, and as repreſented, muſt 
be material. The caſe of the Julius Cæſar was very different from 
this. The ſhip, there, was only fitting out when the inſurance 
was made, No guns nor men were put on board. It was only ſaid 
what was meant to be done, and what was done, though dif- 
ferent, was as advantageous, or more ſo, than what had heen re- 
preſented, There was no evidence of actual fraud in the preſent 
caſe, and no queſtion of that ſort ſeemed to be made. But there 
was a poſitive averment, that the ſhip was ſeen in the Delaware 
on the 11th of December. The underwriter was deceived as 
to that fact, and entered into the contract under that deception. 


00 2 >* * ' _ _ 
2 8 OY A. a 3 - 
— S * n {ata , \ 
ä COP EIT» i" D N % bs l « 


— 4 WE 
— > * Te 
44 4. at 3 4 * 
F Dy © vv Of, 2” nd EY - . 
F : 2 ; es. a) P LE IF SB, Hee alrite. 
. ＋ 


8 — 


„2700 A e —TTTTT—T—T—T—T—T—0ꝓ—Nr”d rr ———— — od . — — 
2 7 VE . 22 4 Fe. — > - - D I a N = © A Va 4 ** * "ALL INE. 
LS — 


8 
8 

2 * 

LAY — ry 7 * 


2 
1 


— — foe 8 
—_— 


l 
*a 
7 9 
4 
* 
1 
1 4 
Ta * 
18. 
* 
of 
I 
1 
1 
F 
| 2 


— —— 


[1] This was ſtated from letters written from New York, but which had not been pro- 
duced at the trial, 


(a) Paw/on v. Exver, Ic, ſupra, p.11, Note [3]. 


3X There 
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1779 There was no evidence at the trial ben ſhe was ſeen in the De 
* laware, or in what condition; but, ſuppoſe the fact had been 
all. explained in the manner now ſuggeſted, why did the inſured take 
2 upon him to compute the day of the month on which ſhe had 
1249 been ſeen. Why did he not mention exactly what his informa. 
tion was, and leave the under writer to make the computation, 
In inſurances on ſhips at a great diſtance, their being ſafe up toa 
certain day, is always conſidered as a very important circum. 
ſtance. I am of opinion, that the repreſentation concerning the 
day was materia]. 

WiLLEs, Fuſtice,—This is certainly only a repreſentation; 
but, in an inſurance on ſo ſhort a voyage, it might have made a 
material difference whether the ſhip was known to be ſafe two 
days ſooner or later. It ought to have been ſhewn, on the part of 
the plaintiff, that it was not material, but there was no evidence 
that the ſhip was met on the gth or any other day. The materi- 
ality was proper for the conſideration of the jury. 

ASHHURST, Juſtice.— The diſtinction which the court has 
made in the caſes on the Julius Ce/ar, and ſome others, between a 
repreſentation and a warranty, is extremely juſt, There is no 
imputation of fraud in this caſe; but the inſured ſhould have 
been more cautious. In the former caſes the repreſentation was 
of what was intended; here, it was of a fact, ſtated as having hap- 
pened within the knowledge of the inſured. He ſhould have 
made the repreſentation in the ſame words in which the intelli- 
gence is faid to have been communicated to him. 

BUuLLER, Juſtice. We cannot ſay the difference of the day 
was not material. The ſafety of the ſhip is the moſt material 
fact of any, in caſes of inſurance. The plaintiff admits, that the 
place where ſhe was met in ſafety was material. Why was not 

the time equally ſo? There was no intentional deceit, and it is 
perhaps unfortunate that the inſured made the miſtake; but I 


think the verdict right. 
The rule diſcharged. 


PRITCHARD against P u. 


Wedne ſday 

17th Nov. 
It is not ſet- N Monday, the 8th of November, Mingay had moved, as 
1 of courſe, to change the venue from Middleſex to Mont- 


the court can 
change the gomeryſbire, on the uſual affidavit, that the cauſe of action aroſe 


venue from 
an Exglih to there. The court however ex preſſed nn doubts, and 


a Nei coun- : 
_— only 
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*only granted a rule to ſhew cauſe, which was argued on Tueſday 1779. 
| the 19th, by Davenport for the plaintiff, and Mingay for the de- pro > 
fendant. Mingay relied on the caſe of Maddington v. T belwell, again 
reported in Burrow (a). He read a manuſcript note of that : 
caſe lent him by Kenyon, who was counſel in it, There, a ſimi- [* 250 ] 
Jar rule was granted, and made abſolute, but there was no oppo- 
ſition. The other caſes cited in Waddington v. Thelwell were 
alſo mentioned, and BULLER, Juſtice, read ſeveral of them from 
manuſcript notes in his poſſeſſion. He ſaid the doubt was to 
whom the writ of enquiry muſt be directed in caſe of judgment 
by default. The court deſired the caſe to be mentioned again 
this day, but Davenport now produced an undertaking of the 
plaintiff to give material evidence in Middleſex, which rendered 
it unneceſſary for the court to determine the queſtion (1). 
| The rule diſcharged. 
[1] In M. 15 Geo. 3. a fimilar motion 4 there was made abſolute, but no cauſe was 


came on in C. J. in the caſe of Freeman v. | ſhewn againſt it, ſo that the point is ſtill un- 
Gyn reported in 2 lach. 962. The rule | decided [+ 73]. 


(a) T. 3 Geo. 3. 4 Burr. 2450. 


[+73] T. 2z Geo, 3, ina cauſe of Jenes | ganſhire; and M. 25 Geo: 3. in Wilkins v. 
v. Thomas, a rule was obtained, by Bower, Williams, a like rule was obtained by Douglas, 
to ſhew cauſe, why the venue ſhould not be | for changing the venue to Breconſpire; but 
changed into Carmarthenſhire ; H. 24 Geo, 3. | the firſt and laſt never came on again, and 
in Jones v. Rees, Le Blanc obtained a fimi- | that in Jones v. Rees was made abſolute with- 
lar rule, to change the venue into Glamor- | out oppoſition. 


Ailway again Bukrows, Executor. 


Wedneſday 
1yth Nov. 


, : 'HIS was an action brought upon an apothecary's bill, An executor 
owing by the defendant's teſtator, in which the plaintiff — 


ſued in the 
had a verdict for 1 J. 5s. Peckham, ſome days ago, obtained a Wart of con- 
| ſcience for 
rule to ſhew cauſe, why the defendant ſhould not have leave to the county of 
ſuggeſt on the roll that he lived in Mrddleſex, and that the debt pp 


was under 40 ſhillings. 

DavenPoRT now ſhewed cauſe, and inſiſted, that it could not 
be meant that executors ſhould be ſued in the county court of 
conſcience. That the legiſlature could not intend to give to 
ſuch a court an authority to enquire into the conduct of execu- 
tors, and take an account of aſſets. That the juriſdiction is on] 
given againſt perſons who owe any debt to the plaintiff, and an 
exccutor is not in law conſidered as ing his teſtator's debts. 


2 Peckham 
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If an eſtate is 
deviſed,—to 
the teſtator's 
ſon for life, 
and after his 
death to the 
ſon's chil rn 
and their 
heirs, and in 
c {e the ion 
die without 
tive then to 
the teſtator's 
two daugh- 
ters (then 2 
et) and their 
heirs, — the 
eſtate to the 


children of the ſen and that to the daughters are both contingent remainders in for, and a recovery by 
the tenant for lite bars them both. 


„ on the back of the record, that 1. the 


* 


CASES IN MICHAELMAS TERM 


Peckham, on the other ſide, obſerved, that, in the eſtabliſh. 
ment of ſeveral courts of this fort, there is an expreſs exception 
relative to teſtamentary queſtions, (2) and, as there is none in the 
* act of 23 Geo. 2. c. 33. [1], it was a fair inference, that. no ſych 
exception was meant. That the expreſſion of * owing” is not 
to be found in that act, and is in the others (5). At any rate, 
the court would, (as they had done in a very late caſe of the ſame 
ſort (c),) allow the ſuggeſtion of the fact, leaving the conſe. 
quence in point of law for ſubſequent conſideration. 

Lord MANSFIELD,—The court will not permit the ſuggeſtion 
of a matter on the roll, unleſs it appear to be relevant, and it 
could not be meant to give this court of conſcience a juriſdiction 
over executors. If there is no expreſs exception, there is one 
implied from the nature and reaſon of the thing. 


| : The rule diſcharged (q). 


— 


«« pally came in queſtion, 5 19 None are 
liable to be ſummoned but ſuch as were ſo 
to the old common law county court, and 
the new court can hold plea of no action, 
cauſe, or ſuit, except ſuch as were within 
the old juriſdiction, 8 4. 


F1] The only exception in this ſtatute, 
when the defendant lives in Middl:/ex and 15 
liable to be ſummoned to the court, 1s, 1n caſes 
where the judge ſhall certify in open court 


&« freehold, or 2. the title to the plaintiff's 
& land, or 3. an act of bankruptcy, princi- 


(c) Vaſe v. Wyburd, ſupra p. 246. 
(4) Vide ſupra Woolley v. Cloutman, p. 244. 
Maſe v. Wyburd, p. 246. and Wiliſbire v. 
Lleyd, infra, 366. 


(a) Fide 3 Fac. I. c. 15.45. (cited ſapra, 
p. 245) and 23 Geo. 2. c. 30. § 20. 

(5) As in 3 Fac. 1. c. 15. and 23 Geo. 
2. . WP. 


GoobRIanr, Lefice of DocxingG and two others 
ogainſl DUNHam and another. 


HIS was an ejectment, tried before SKYNNER, Chief Ba- 

ron, at the laſt Aſſizes for Norfe/t, when a caſe was te- 
ſerved for the opinion of the court, which, (as far.as was material,) 
was as follows: Themas Laming, being entitled to a remainder 
in fee, in the premiſes in queſtion, expectant on the death of Ann 
Bulver, tenant for life, by a codicil to his will, deviſed them, 
in the following words: — I give my meſſuage, &c. (deſcrib- 
ing the premiſes,) to my ſon Jeffrey Laming or his life, and, 
* after bis death, unto all and every his children equally, and to 
« their heirs, and, in caſe he dies without iſue, I give the ſaid 
&« premiſſes unto my ſaid two daughters and their heirs, equally lo 


Cc be 
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« bo divided between them.” The teſtator died in the lifetime of 
Ann Bulver, having left the ſaid Feffrey his only ſon and 
* heir at law, who, after the death of Ann Bulver, entered upon 
the premiſes, and ſuffered a recovery thereof, to the uſe of 
himſelf in fee, and afterwards conveyed them to the defendants, 
He died in 1778, without having ever had any iſſue. Two of 
the leſſors of the plaintiff were the two daughters of Thomas 
Laming, mentioned in the codicil to his will, and the third 
was a perſon to whom they had, in 1776, conveyed their intereſt 
expectant on the death of their brother. | 

The caſe was argued, on Tueſday, the 16th of Norember, by 
Le Blanc, for the plaintiff, and Lee, for the defendants. 

The court deſired Lee to begin. 

He argued, that, wherever a freehold eſtate is firſt limited, 
ſufficient to ſupport the ſubſequent limitations as remainders, 
they ſhall never be conſidered as executory deviſes (a). Here, the 
_ eſtate given to Feffrey was for life, and the limitation to his chil- 
dren and their heirs was clearly a contingent remainder in fee. 
The remainder over muſt, therefore, of neceſſity, be contingent 
alſo, becauſe there cannot be a veſted remainder after a limita- 
tion in fee (5). Luddington v. Kime (c), is ſo directly in point 
as not to be diſtinguiſhable from the preſent caſe. The deviſe 
there was to A. for life without impeachment of waſte; and in 
caſe he ſhould have any iſſue- male, then to ſuch iſſue- male, and 
his heirs for ever; and if he ſhould die without ifſue-male, then 
to B. and his heirs for ever. A. entered, ſuffered a common re- 
covery, and died without iſſue; and it was held, that the two 
remainders over after .'s life-eſtate were concurrent [+ 74]. 
contingent remainders in fee, and both barred by the recovery. 
Though it ſeems very clear that Jeffrey took only an eſtate for 
life, yet it will anſwer the purpoſe of the defendants equally well 
to conſider him as having taken an eſtate-tail, becauſe, in that 
caſe, there can be no doubt but the recovery barred all ſubſe- 
quent remainders. Doe Leſſee of Browne v. Holme & Longmire 
(4), is another caſe almoſt exactly in point. An eſtate was there 
left, to the teſtator's ſon for life, with impeachment of waſte, 
and, after his deceaſe, unto the heirs-male or female lawfully 
to be begotten of the body of his ſaid ſon, they paying out of the 


(4) C. B. T. 11 & M. 12 Geo. 3. 3 Will. 


(a) Purefoy v. Rogers, 2 Saund. 388. 
237. 241. Since reported, 2 Blaciſf. 777. 


(6) Vide 10 Co. 85. 
(c) C. B. E. 9 V. z. 1 Ld. Raym. 203. 
I Sali. 224. 3 Lev. 431. | 


[t 74] Yideinfra, p. 487, Note. | 
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ſame a ſum of 400 J. &c. which if they did not pay within a li. 
mited time, then the eſtate to go to his daughter and her heirs, 
till the ſaid legacies ſhould be raiſed out of the rents and meſte 
* profits, and, when that ſhould be done, to return to the heir. 
male or female lawfully begotten by his ſaid ſon, and to his or 
her heirs for ever; but, / Bis ſaid ſon ſhould die leaving no iſus, 
then to his ſaid daughter, and his heirs for ever. The ſon en- 
tered, and ſuffered a recovery, and died, without ever having 
had any iſſue. The daughter, upon his death, brought an eject- 
ment, but the court of Common Pleas held clearly, that her in. 
tereſt, gudcungue vid, was barred, being a contingent remain. 
der in fee limited after a prior contingent remainder in fee. 
Le Blanc ſaid, he took it to be admitted, that the eſtate to 


Fefrey was only an eſtate for life, and contended, that the limi- 


tation to his children was only in tail, and therefore, the re. 
mainder over, being to perſons in ęſe, was veſted, and, of courſe, 
not deſtroyed by a recovery ſuffered by a mere tenant for life, 
At leaſt the queſtion was ſtill open; for, in the two caſes relied 
on, on the other fide, the words by which the intermediate 
eſtate was limited, were different from thoſe in the preſent will, 
In Luddington v. Kime, the expreſſion “ for ever” is ſuper-added, 
which is a ſtrong indication of the intent to give a fee-ſimple, 
In Doe v. Holme, there is the ſame expreſſion, and the eſtate li- 
mited is charged with the payment of a large ſum of money, 
which is a circumſtance that has always weighed conſiderably in 
queſtions whether the eſtate intended was for life, in tail, or in 
fee. In a will, it is not of courſe that the word Heir,“ ſhall 


carry an eſtate in fee-fimple. If ſubſequent expreſſions manifeſt 


an intention only to give an eſtate-tail, the court will lay hold of 
them. Now, here, the daughters were co/lateral heirs to their 
brother's children ; if, therefore, the teſtator had meant that the 
eſtate to the brother's children ſhould be a fee-ſimple, the limi- 
tation over would be nugatory, and without any meaning, be- 
cauſe the heirs of the children could never be exhauſted while 
the daughters or their heirs continued to exiſt. There are many 
caſes of this ſort, where a limitation to Heirs has been reſtrained 
to heirs of the body, when the limitation over has been to a colla- 
feral heir of the perſon named in the prior limitation. Thus, 
in Webb v. Hearing (a), the limitation was to the teſtator's ſon, 
and, if the teftator's three daugbters ſhould overlive their brother, 


(a) B. R. H. 14 Jac. 1 Cro. Fac, 415. 
and 


n 
. r 
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and bis heirs, then to them ; and the daughters being collateral 1779. 
* heirs to the ſon, the words it Beirs were reſtrained to heirs We 
of the body (1). Sa 

Lord MANSFIELD,—In that caſe, th court put the only poſ- 
able conſtruction on the words. The daughters could not over- [*254] 
live the ſon's collateral heirs, and therefore it was neceſſary, 
there to reſtrain the ſenſe. But here the words are very different; 
the limitation over is not if the daughters ſurvive 29e ſon's 
« children and their heirs,” but if the ſon die without iſue. 
Lee, in reply, admitted the general doctrine, that ſubſequent 
words, indicating an intent to give an eſtate-tail, will reſtrain the 
ſenſe of the word ! heirs,” in a will, but inſiſted, that, here, the 
intention was clear the other way. He ſaid, if the words had 
been, ** and if thoſe children (i. e. of the ſon) ** ſhould die with- 
« gut iſſue,” the caſe would have been within the rule mentioned 
by Le Blanc, and like the caſe of Doe Leſſee of Barnard & an- 
other v. Reaſon (a), where, after an eſtate to the teſtator's niece 
for life, there was a limitation to ſuch iſſue of the niece as ſhould 
be living at her death, and to the heirs of ſuch iſſue, but which 
was followed, not only by the words, and ** in caſe my niece ſhall 
« die without iſſue of her body then living, but alſo by theſe 
words, or in caſe all ſuch iſſue ſhall die without iſſue.” | 

The court took till this day to conſider, Lord MAansFieLD 
obſerving, that the caſe muſt be determined exactly in the ſame 
manner as if Feffrey had had children. 

His Lordſhip now delivered the opinion of the court, as fol- 
lows: 

Lord M ſide thought it could be main- 
tained that Feffrey took an eſtate-tail. The words, „and in 
„ caſe he dies without 2/ue,” being tacked to the preceding 
clauſe, muſt mean the ſame thing as ** and in caſe he dies with- 
out children. But, for the defendants, it was contended, that 
both the limitations over were contingent remainders in fee; and, 2 
for the plaintiff, that the firſt was a contingent remainder in tail, | 
and the ſecond a veſted remainder in fee. None of us have a 
doubt but that both are contingent remainders. There are no ex- 
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LI] Vide alſo Tyte v. Willis, Ca. temp, 
Talb. 1. Nottingham v. Jennings, 1 P. Will. 
23. Parker v. Thacker, 3 Lev, 70. Attorney 


General v. Gill, 2 P. Will. 369. Tilburgh v. 
Barbeck, 1. Lex. 89 [+ 75]. 


(a) B. R. T. 28 C29 Geo. 2. cited at large in 3 Wilſ. 244. 


[t 75] Morgan v. Griffiths, B. R. M. 15 Geo, 3. Comp. 234 
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preſſi ions to reſtrain the ſenſe of the word * heirs” in the limi. 
tation to Feffrey s children. If Fefrey had children, the teſtator 
*meant to give them an eſtate in fee. Upon the contingency of hiz 
not having any, he meant the eſtate. to go immediately to his 
daughters in fee. The word ** bers,” in the limitation over to the 
daughters, certainly does not mean heirs of the body,” and we 
cannot give the ſame words two different ſenſes, in * Parts 
of the ſame will [1]. 


The Poſtea to be defivercts to the PROVE [F 76.] 


[u] In Vebb v. Hearing, the word So” did not occur in oy by limitation, 


[+ 76] Vide Denn Lefſe: of Geering v. 
Chenton, B. R. H. 16 Geo. 3. Cowp. 410. 


Doe Lefſee of Hanſon, v.  Fylaes, B. R. 7. 
18 Geo. 3 Wers 13. N 


3 


; 7 $3P$S- (643 e e r DAN AS TLS 
S1 M ON D and another againſt BOY DEL I. 


T HIS ation was brought againſt an underwriter, for 2 


return of premium. The material part of the policy was 
in theſe words: At and from any port or ports in Grenada to 
London, on any ſhip or ſhips that ſhall ail on or between the 
« firſt of May, and the firſt of Auguſt, 1778, at eighteen guinezs 
« per cent. to return 8 J. per cent. if ſails from any of the Weſ 
India iſlands, with convoy for the voyage (a), and arrives. At 
the bottom there was a written declaration, that the policy was, 
on ſugars, (the muſcovado valued at 20 J. per hogſhead, ) for 
*« account of L. & being on the firſt ſugars which ſhall be ſhip- 
„ ped for that account.“ The ſhip, the Hankey, failed, with con- 
voy, within the time limited, having on board fifty- one hogſheads 
of muſcovado ſugar belonging to L. Q. She arrived ſafe in the 
Downs, where the convoy left her; convoy never coming farther, 
and indeed ſeldom beyond Portſnoutbhb. After ſhe had parted 
with the convoy, ſhe ſtruck on a bank called the Pan Sand, at 
Margate, and eleven of the fifty-one caſks of ſugar were waſhed 
overboard, and the reſt damaged. The ſhip was, afterwards, got 
off the bank, and proceeding up the river, arrived ſaſe in the port 
of Londen, and was reported at the cuſtom-houſe. The ſugars 
ſaved were taken out at Margate, and, after undergoing a ſort of 
cure, by a perſon ſent from town for that purpoſe, they were car- 
ried to London in other veſſels; and the forty hogſheads being 


(a) Supra, Lilly v. Ever, H. 19 Gee. z. p- 72. 


ſold, 
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ſold, produced 340 J. inſtead of 800 J. which was their valuation 1779. 
in the policy. The defendant had paid into court the value 7. 
of the ſugars loſt, and a return of 84. per cent. on 340 Il. The | aon#. 
plaintiffs inſiſted, that they were entitled to have eight per cent. 
alſo returned on the valued price of the eleven hogſheads of [256 
ſogar which were loſt, and on the difference between what the 
remaining forty hogſheads produced, and their valued price. 
The cauſe was tried before Lord MansFitrp, at Guzildball, at 
the Sittings after laſt Trinity Term (a), when a verdict was 
found for the plaintiffs, to.the amount of their demand. On 
Monday, the 8th of November, Bearcroft obtained a rule to ſhew 
cauſe, why there ſhould not be a new trial, 'which was argued 
this day. | 
The Solicitor General, Dunning, and Douglas, for the plain- 
tiffs—Bearcroft, Lee, and Davenport, for the defendant. 
For the plaintiffs, it was inſiſted, as at the trial, that the word 
arrives applied only to the arrival of the ſhip. That, in 
policies of this ſort, the intention is, that the underwriters 
ſhall take the war riſk upon themſelves, but that, if the veſſel 
is protected by convoy from that rife, and actually arrives, they 
| ſhall then return as much of the premium as was meant to cover 
it. That this is more advantageous for them, than when they 
receive the ſhort or peace premium, and the inſured warrants a 
departure with convoy, and runs the hazard of captures; be- 
cauſe, in ſuch caſes, the underwriters muſt pay the whole loſs, 
for the ſhort premium, if the ſhip. ſail with convoy, although ſhe 
ſhould founder as ſoon as ſhe gets out of the harbour ; whereas, 
on a policy like the preſent, by the addition of the condition of 
arriving, they keep the /ong premium, unleſs two events hap- 
pen; 1. that of the ſhip failing with convoy, 2. her arrival. 
The additional premium therefore of eight per cent. having 
been given upon the whole valued amount of the fixty-one 
hogſheads, to be retained only in caſe the ſhip ſhould not fail 
with convoy, or ſhould not arrive, the whole ought, from the 
words, as well as meaning of the contract, to be returned, 
Unce both thoſe events happened. —(It was ſuggeſted, that, after 
the return of the 8. per cent. the underwriters would be great 
gainers, for that the peace premium from Grenada in ſummer, 
is only two, and in winter, three guineas).—It could never be 
meant, by the word “ arrives,” that all the goods ſhould arrive 


(a) Thurſiaz, 17th July, 1779. 
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in a ſound ſtate, becayſe it is 4m poſſible in ſo long a voyage that 
ſome proportion, greater or leſs, ſhould not be loft, or da- 
maged. The very uſe of the word in the ſingular number 
ſhewed the general underſtanding that it was meant to *pply to 
the ſhip. 

On the other ſide, it was contended, that W of pre- 
mium to which the plaintiffs were entitled, could, at moſt, on] 
be on the ſum produced by the ſugars which had actually come 
to London. The words in the policy muſt be applied to the ſub- 
ject- matter of the inſurance, which, in this caſe, was on goods, 
not on the ſhi p. and therefore the condition of arrival applied to 
them. They had not all arrived at London, nor any part of them 
in the veſſel in which they had ſailed from Grenada; ſo that the 
defendant might here have fairly contended, that, as the ſecond 
branch of the condition had not been performed, he was not li- 
able to make any return. However, eight per cent. on the pro- 
duc: of the ſugar which was actually brought to London had 
been paid into court; but if it were to be held, that the defend. 


ant muſt pay the valued amount of the ſugars loſt, and the ba- 


lance between the valued price and actual produce of the ſupars 
ſaved, and alſo return eight per cent. upon the whole, the inſured 
would be gainers conſiderably by the loſs. This would be clear 
upon conſidering that, in calculating the value in a valued 
policy, the merchant includes, the full premium of inſurance. 
The 20 J. at which each hogſhead of ſugar was valued in this: 
caſe comprehended, over and above the value of the ſugar, an 
addition at the rate of eighteen guineas per cent. upon that va- 


lue [1]. If therefore the inſured were to be paid 20 J. for each 


hogſhead of ſugar loſt, and alſo eight per cent. more, as a re- 


turn of premium, they would get 8 J. per cent. more by the 


loſs of the ſugar than they. would, have got by it if it had ar- 
rived.. But this would be contrary to the nature of inſurance, 
which is a mere contract of indemnity, not of profit, 

Lord MansFiELD,—The antient form of a policy of inſur- 
ance, which is ſtill retained, is, in itſelf, very inaccurate, but 
length of time, and a variety of diſcuſſion and decifions, have re- 


.duced it to a certainty... It is amazing, when additional clauſes are 


[1] The whole argument turned upon | on the acknowledged practice, but was not 


this ſuggeſtion, which was {aid to be founded | ſupported by any * in this caſe. 


2 | introduced, 
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introduced, that the merchants do not take ſome advice in fram- 
ing them, or beſtow more conſideration upon them themſelves. 
do not recolle& an addition made which has not created. doubts 
on the conſtruction of it. Here a word or two more would have 
rendered the whole perfectly clear. However I have no doubt 
how we muſt conſtrue this policy. Dangers of the tea are the 
ſame in time of peace and of war, but war introduces hazards of 
another ſort, depending on a variety of circumſtances; ſome 
known, others not, for which an additional premium mutt be 
paid. Thoſe thazards are diminiſhed by the protection of con- 
voy, and if the inſured will warrant a departure with convoy, 
there is a diminution of the additional premium. If the inſured 
will not warrant a departure with convoy, he pays the full pre- 
mium, and in that caſe the underwriter ſays, If it turn out 
« that the ſhip departs with convoy, 1 will return part of the 
_ « premium.“ But a ſhip may ſail with convoy and be ſeparated 
from it by a ſtorm, or other accident, in a day or two, and loſe 
its protection. On a warranty to fail with convoy, that would 
(a) not be a breach of the condition ; but, to guard againſt that 
re the inſured adds, in policies of the preſent ſort, the ſhip 

« muſt not only fail with convoy, but ſhe muſt arrive, to en- 
« title you to the return.” The words and arrives” do not 
mean that the ſhip fhall arrive in the company of the convoy, 
but only that ſhe herſelf ſhall arrive. If ſhe does, that ſhews 


either that ſhe had convoy the whole way, or did not want it.“ 
But, in the ſtipulation for the return of premium, no regard is had 


by the parties to the condition of the goods on the arrival of the 


ſhip. The conſtruction contended for by the defendant, is add- 


inga comment longer than the text. If it had been meant that 


no return ſhould be made unleſs a the goods arrived ſafe, they 


would have ſaid, * if the ſhip arrive with all the goods,” or ** ſafe- 
« ly with all the goods.” The total or partial loſs of the goods 
was the ſubject of the indemnity, and muſt be paid for by the un- 
derwriter. But, as to the return of the additional premium, 
whether the goods arrive ſafe or not, makes no part of the que- 
ſion. The ſingle principle which muſt govern is, that in the 
events which have happened, the war-riſk has been rated too 
high. | 1 
WirIEs, and Asnkuksr, Juſtices, of the ſame opinion. 


(a) Vide ſupra, Lilly v. Emer, p. 72, 74. 
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1779. BUuLLER, Ju/tice,—I am of the ſame opinion. The queſtion 
„ is for the deciſion of the court, not of a jury, ſince it ariſes 


againſ? 


2 .on the conſtruction of a-written inſtrument. What gives riſe to 
OY DELL. 


an increaſe of the premium? The danger of capture. When 
that danger is diminiſhed, the conſtruction muſt be, that there 
ſhall be a proportional return of premium. | 


The rule diſcharged, 


[259] Hornau and two others again the Easr-Ixplz 


Thurſday Couranr. 

18th Nov. 
If one cove- 'H E ſhip York, of which two of the oleintiffe were part- 
„ owners, and the third captain, had been freighted by a 
a certain act 


: charter-party between them and the Eaſt- India Company, on a 
in conſidera. 

tion of a re- voyage from London to India and back to London. On her re. 
ward, and the 


other prevene turn home, ſhe met with a moſt uncommonly violent ſtorm, off 


the Ripulated Margate, where ſhe was ſtranded, 'on the firſt of January, 1779, 
thing from 


being liceral- and ſunk under water. By this misfortune, a great part of her 
ly performed, 


3 (being ſalt- petre) was loſt; the principal part of what re- 


a 8 mained which conſiſted chiefly of pepper, was greatly damaged 
lent, he may 


be ſued for by the ſea-water, but was got out of the ſhip, by perſons ſent 


the reward, down by the Company, and brought to town in other veſſels, 
.and the rea- 3 


ſon of the where a particular proceſs was employed, at a great expence to 
non-compli- 


ance with the the Company, to reſtore it, in ſome degree, and render it market- 
1 terms able. The ſhip, after being in a great meaſure unloaded, was, 
may De AVer- 

red--Freight- with much difficulty, raiſed out of the water, and arrived in the 
ers of {hips 5 4 : » . | 22 
under char- port of London, with a ſmall part of the cargo ſtill remaining 
1 on board. The plaintiffs infiſted, that ſhe had arrived at her 
wit dne 4 = . 2 3 * 
India 2 port of diſcharge, and had performed her voyage within the 
ny are not 5 2 : 5 wu 
Yb. | Mcanigg of the charter-party, and that, notwithſtanding the 
for damage, or misfortune which had happened, and the loſs of part, and the 


. boſs, occalion- 


ed by the act damage done to the reſt, of the cargo, they were entitled to be 
. of 60d 


Ship damn paid the freight of the goods ſaved, and the demurrage. The 


in thoſe char- defendants contended; Firſt, that, 


in the events which had 
ter-parties, 


means, da- happened, they were diſcharged from the payment of any freight, 


mage from or demurrage; Secondly, that, if they were liable for freight 
negligence, 


inſlutaciency, 


5 and demurrage, yet, by certain clauſes in the charter- party, they 
or bad flow- 


age in he were entitled to deduct therefrom the value of the goods loſt; 
Aiip. 


the loſs upon thoſe which were ſaved in a damaged ſtate; and the 
£xpences they had been put to in getting thoſe damaged goods 
| | | to 


0 
t 
t 
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to London and rendering them marketable. A common action 

of covenant was at firſt brought on the charter-party, to which 
the defendants pleaded ; but afterwards both parties conſented 
to try the queſtions in diſpute between them in four different 
feigned iſſues, which were as follows: 

1. Whether the plaintiffs were, or were not entitled to any 
and what freight or demurrage in reſpect of the ſhip and voyage, 
in the charter-party mentioned. 

2. Whether the plaintiffs were liable to pay or allow to the 
defendants any ſum or ſums of money in reſpect of the goods 
and merchandizes which had been ſhipped on board the ſaid ſhip, 
and which had been 4%, or not delivered to the Sm on 
her arrival in England. 

3. Whether the plaintiffs were liable to pay or allow, Cc. in 
reſpect of a certain quantity of pepper which had been ſhipped 
&c. and which had been prejudiced, wet, and damnified, before 
the arrival of the ſhip at London. 

4. Whether the plaintiffs ought to pay or make ſatisfaction to 
the defendants, for the expences they were at, in ſaving and 
bringing to London certain goods and merchandizes which were 
taken out of the ſhip when ſhe was ſtranded, or otherwiſe con- 
cerning the ſaid goods. 

Theſe iſſues came on to be tried, before Lord MAansFIELD, 
at Guildhall, at the dittings after laſt Trinity Term. 

There were two clauſes in the charter-party on which the de- 
fence on the firff iſſue was founded, vi. 

* And, as touching the freight to be paid or allowed by 
" 5 Company, it is agreed, and the Company covenant with the 
* faid part-owners, that the Company ſhall, and will, in caſe and 
upon condition that the ſhip performs her voyage, and arrives at 
London in ſafety, and the ſaid part-owners and maſters do per- 
form the covenants on their part, and not otherwiſe, well and 
oy —_ pay and allow the freight herein mentioned (a).“ 

* 0 hereby agreed, that, in caſe the ſhip does not arrive 
0 77; 1 zfety in the river Thames, and there make a right delivery 
« of the whole and entire cargo and lading on board the ſaid ſhip 
e as aforeſaid, the Company ſhall not be liable to pay any of the 
« fums of money herein before agreed to be paid for freight and de- 
* murrage, nor ſubject to any demands of the ſaid part-owners 
© or maſter on account of the faid ſhip's earnings in freight, 
voyages for the Company, or on account of any other employ- 


(a) P. 8. of the printed form of the Eaſt-India Compeny”s charter- parties. 
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1779- © ment, any other law, uſage, practice, or cuſtom notwith. 
Hor nA 1 ſtanding (5).” 
. The following clauſe was the foundation of the defence on the 
II DIA Cou- ſecond iſſue, 
6h 8 * And, if any of the homeward bound cargo ſhall be jy or 
« undelivered into the ſaid Company's warehouſes at the ſaid ſhip's 
* arrival in England, (except that no ſuch payment ſhall be made 
if there happens an utter inevitable loſs of ſhip and cargo, 
[261] “nor ſhall any other payment be made for ſuch goods as hall 
« neceflarily periſh or be caſt into the ſea for the preſervation of 
* the ſhip and cargo, than by an average to be born by ſhip, 
freight, demurrage, and cargo,) the part-owners, and maſter, 
* ſhall pay or allow to the Company the prime coſt of ſuch goods, 
* and 30/. for every 100 J. on ſuch prime coſt (c).“ 
On the third iſſue they relied on the following clauſes : 
I. ** But, if any of the homeward bound cargo, when deliver. 
te ed into the Company's warehouſes in England, ſhall be found to 
*« be prejudiced, wet, or damnified, by any occaſion or accident 
e whatſoever, it ſhall be lawful for the Company to refuſe ſuch 
goods, and in ſuch caſe the part-owners and maſter ſhall take 
* them, and allow to the Company the ſums which they are in- 
te voiced at, with charges, cuſtoms, and duties; and in ſuch 
te caſe the Company ſhall pay no charges or freight for the ſaid 
goods ſo prejudiced, wet, or damnified, unleſs in caſes of 
% damaged pepper, which the part-owners and maſter are to al- 
„low the Company for at the current price of ſound pepper in 
London, and the Company are to pay the freight and charges 
< on ſuch pepper as if it were not damnified (d). 
2. But the ſaid part-owners ſhall not be charged with any 
*« {ſum of money in reſpect of goods damaged on board the ſaid 
„ ſhip, but ſuch as ſhall, by the condition and appearance of the 
* package thereof, or by ſome other reaſonable proof, appear to 
«© be ſhip-damage; any thing herein-contained to the contrary 
thereof in anywiſe notwithſtanding (e).“ 
3. A proviſion for paying demurrage to the owners, if the ſhip 
ſhould be diſpatched ſafe from the Malabar coaſt, and ſhould not 
make the paſſage in a limited time; and which adds, and the 
« owners ſhall not be reſponſible for any damage that may bap- 
« yen to the homeward- bound cargo, occafioned by ſuch late diſ- 
«© Safe {F).. 
(5) 18id. p. 11. () Ibid, p. 13. 


(c) Ibid. p. 4, 5+ (/) Did. p. 14. 
(a) Ibid. p. 4, 5 
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The jury having found for the plaintiffs on the three firſt 1779. 
iſſues, (viz. 1. That freight was to be paid for all the Company's 1 — 
oods delivered, and demurrage, as ſpecified in the charter- party;  «gain# 


The EasT- 
2. That the plaintiffs were not liable to pay for any goods loſt, 1x9: _ 


or not delivered; 3. That they were not liable to pay or allow *. 
for any loſs on the pepper), and for the defendants on the laſt, 
(viz. That the plaintiffs were to pay to the defendants their 
proportion of the expences in ſaving the goods and merchandizes, | 262 ] 
by way of general average, as ſpecified in the charter-party, and 
the whole extra expence of bringing the goods from Margate), 
a rule was obtained by the defendants to ſhew cauſe, why there 
ſhould not be a new trial on all the iſſues found againſt them; 
and the caſe was argued this day, by Lee, Davenport, Baldwin, 
and Erſeine, for the plaintiffs, and the Solicitor General, and Dun- 
ning, for the defendants. | ; 

The counſel for the defendants relied, as to the freight and 

demurrage, on the ſtrict terms of the inſtrument, by which it 

was ſtipulated, that neither ſhould be paid for, unleſs the ſhip 
ſhould arrive in ſafety in the river Thames, and there make a right 
delivery of the whole and entire cargo. If the plaintiffs had pro- 
ceeded in covenant, ſuch an arrival and ſuch a delivery muſt have 
been averred, and was now neceſſary to have been proved to make 
out the caſe on the part of the plaintiffs. In a court of law, the 
ſtipulations of the deed muſt appear to have been exactly com- 
plied with; and, if any relaxation was to be allowed, on prin- 
ciples of equity, recourſe muſt be had to a court of equity. 

The ſame reaſoning was equally applicable to the ſecond 
iſſue, | 

On the third, they inſiſted, that?“ Hip- damage was ſynoni- 
mous to“ ſea-damage, and meant, damage happening atſea, in con- 
tradiſtinCtion to any injury the goods might have received before 
they were put on board, not merely damage at ſea occaſioned by 
inſufficiency in the ſhip or the miſconduct or negligence of the 
maſter or mariners, which was the interpretation contended for 
on the part of the plaintiffs, Without any ſtipulation, the 
owners and maſter would have been anſwerable to the Company» 
for loſes ariſing from thoſe cauſes. The word © ſhip-damage,” it 
is true, was meant to controul the general words in a preceding 
part of the inſtrument, by virtue of which the plaintiffs would 
otherwiſe have been liable if the goods had been prejudiced or 
damnified by any occaſion or accident of any fort ; but, according 
to the conſtr uftion contended for by the plaintiffs, this prior ey 
os | | | clauſe | 
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clauſe would be totally annulled by the other. The ſaving in 
caſe of a late departure from the Malabar coaſt, affords an addi. 
tional proof that ſea-hazards from weather, ſtorm, Ge. Were 
meant. For how could a detention beyond the uſnal ſeaſon in. 
creaſe the danger of damage from inſufficiency in the veſſel (in- 
dependent of what the weather might occaſion), or from mic. 
conduct in the maſter or the crew? _ 

On the other fide, it was inſiſted, that this ſort of inſtrument 
ought to receive a liberal conſtruction. The non-compliance 
with the letter of it, in not delivering the cargo in the river 
Thames, was owing to the act of the defendants themſelves, in 
ſending their ſervants on board, who took it out of the ſhi 
without any participation with the plaintiffs. This diſcharged | 
them from the neceſſity of performing ſtrictly that part of the 
contract (as to which the caſe of Sparrow v. Caruthers, reported 
in Strange (a), was in point), and the diſcharge might have been 
averred in an action of covenant. That, as to the goods damaged 
or loſt, the charter-party was certainly very confuſed and ill 
digeſted, full of contradictions, owing to the circumſtance of 
different clauſes having been added at difterent times, without 
attention to the coherence and conſiſtency of the whole. But it 
muſt be interpreted in a manner the moſt conſiſtent with good 
ſenſe, and the nature and general tendency of the whole contra. 
The expreſſion of ſbip- damage could not be uſed in oppoſition 


to damage received before the goods are put on board, becauſe 


the owners could never be anſwerable for that ſort of injury, and 
therefore it never could have been thought neceſſary to introduce 
words to declare that they were not [1]. It muſt mean damage 
received on board the ſhip, and occaſioned by negligence or 
miſconduct; ſurely not damage ariſing, as in the preſent caſe, 
from the a& of God, which no human care could prevent. If 
there were any doubt, the ſpecial jury who had exerciſed their 


judgment upon it were certainly moſt competent to determine 


it, no queſtion being more excluſively fit for their conſideration, 
The owners therefore were by that clauſe exempted from reſpon- 


ſibility for any other fort of damage but ſhip-damage ſo under- 


ſtood, and the foregoing words „ by any accident whatſoever” 


[1] It was faid, that the clauſe mention- | would make the owners liable for loſſes by 


ing mip-damage was firſt introduced in 1759, | florms, and with the expreſs deſign of pre- 


when the Ichefler Eaft-Indiaman was loſt. | venting that conſtruction this new clauſe 
The then Solicitor General had given an Opt- | way adopted. 


nion, chat the charter-party, as it then ſtood, } - 


(a) T. 18 Geo. 2. Str. 1236. 
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were thereby controuled and reſtrained. Then, as to the goods 
loſt, this being the clear meaning of ſhip-damage, and univer- 
fally ſo underſtood by perſons converſant with the ſubject, it 
could never be the intention of the contract, that, though the 
owners were not to be anſwerable for goods damaged, they were 
for goods /ot, by the act of God. The ſtrict compliance with 
the words on which the defendants relied as to the goods loſt, 
was never expected. The cargoes of Indiamen are never delivered 
into the Company's warehouſes, but only into lighters belonging 
to the Company. Edwin v. The Eaſt India Company (a), and 
Edwards v. Child (6), were cited. 


Lord MANSFIELD,—l have no doubt, but that, if the delivery 


at Margate was, in the contemplation of the parties, ſubſtituted 
for a delivery at London, it might have been averred in an action 
of covenant (c), becauſe there can be no material fact in a cauſe 
which may not be put upon record, or given in evidence on the 
general iſſue, The Company are not liable to any imputation. The 


3 


1779 


Hor uA 
again 
The EaxST- 
IN DIA Com- 
PANY, 


[ 264 ] 


part they took, when the calamity happened, was what humani ty 


and juſtice required, and can be of no prejudice to either ſide. 
The chartcr-party is an old inſtrument, informal, and, by the 
introduction of different clauſes, at different times, inaccurate, 
and ſometimes contradictory. Like all mercantile contracts, it 
ought to have a liberal interpretation. In conſtruing agree- 
ments, I know no difference between a court of law, and a court 
of equity [1]. A court of equity cannot make an agreement 
for the parties; it can only explain what their true meaning was; 
and that is alſo the duty of a court of law. I told the jury, that 
the inſtrument muſt have a liberal conſtruction, according to the 
true intention, and I left the conſtruction to them more than in 


common caſes ought to be done, becauſe the province of con- 


ſtruing written inſtruments belongs to the court. On the point 
of ſhip-damage I had conſiderable doubts, which I ſtated fully 
to the jury. The Company have thought fit to bring the caſe be- 
fore the court, but, upon hearing the argument, I am now clear 
that the verdict was right on all the iſſues. As to the firſt, the 
Company, by receiving part of the cargo have waved all objec- 
tions concerning the delivery [2]. The principal queſtion is, 


[1] In the caſe of Edwin v. the Eaft-India | [2] His Lordſhip had interrupted the de- 
Company, Vernon makes the court ſay, 


©* Theugh the charter-party is ſo penned, | pany could mean ſeriouſly to inſiſt, that they 
that nothing can be recovered at law, yet | were to have the uſe of the ſhip, and the 
the plaintiffs have a juſt demand and ought | goods which had been delivered, and not 
to be relieved in equity.” I pay for the freight of them? 


(a) Canc. H. 1690. 2 Vern. 210, (e) Vide Jones v. Parkley, infra, T. 21 
{5) Canc. M. 1716. 2 Vern, 727. Ces. 3. p. 659. 
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| 1779.. whether the owners are to pay for the damage occaſioned by the 
| Horn ſtorm—the act of God; and this muſt be determined by the in. 
' again® tention of the parties, and the nature of the contract. It! is a 
Aen. charter of freight. The owners let their ſhips to hire, and there 
PANY- x never was an idea that they inſure the cargo againſt the perils of 
[*26 51 the ſea. The Company ſtand their own inſurers. Words muſt 
i be conſtrued according to the ſubject- matter. What are the 
obligations upon the owners which ariſe out of the fair conſtruc. * 
tion of the charter- party? Why, that they ſhall be anſwerable 
for damage incurred by their own fault, or that of their ſervants, 
as from defects in the ſhip, or improper ftowage ;- ſuch as mix. 
1ng commodities together which hurt one another, Cc. If the 
were liable for damages occaſioned by ſtorms they would become 
inſurers, not freighters. Many of the difficulties which haye 
been raiſed are occaſioned by the multiplicity of unneceſſary 
words, introduced with a view to be more explicit; an effe& 
which often ariſes from the ſame cauſe in acts of parliament. It 
ſeems the queſtion had occurred in the year 1759, and the clauſe 
mentioning ſhip-damage was introduced in order to fix the riſks 
for which the owners were to be anſwerable. That clauſe rides 
over all the former part of the charter-party. As to the other 
point of 7he goods lofi, the whole is one entire contract, and 
muſt be underſtood in a manner conſiſtent with itſelf ; and it 
never could be intended, that the owners ſhould be protected 
From the lefler loſs, and remain anſwerable for the greater, 

WiLLES, Fuſtice, abſent. 

ASHHURST, Juſtice.—I am of the ſame opinion. The conſi- 
.deration, that the owners are not inſurers controuls every branch 
of the inſtrument. If the proviſo concerning ſhip-damage had 
been wanting, there might have been ſome doubt ; as the caſe 
ſtands there is none. 

BULLER, Juſtice,.— I am 1 the ſame opinion. There 62515 
have been no doubt on the ſubject · of the firſt iſſue, if the parties 
had gone on in the uſual way, by an action of covenant on the 
charter party. If an act undertaken to be done is diſpenſed with 
by the other party, it is ſufficient ſo to ſtate it on the record; 

ſpecial pleading being nothing b but a bare narration of facts 1 in a 
legal form. 


The rule diſcharged. 
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Moss againſt GALLIMORE and another, 


TN an action of treſpaſs, which was tried before NARES, 
| Fuſtice, at the laſt Aſſizes for Staffordſhire, on not guilty 
pleaded, a verdict was found for the plaintiff, ſubject to the 
0 inion of the court, on a caſe reſerved. The caſe ſtated as fol- 
lows One Harriſon, being ſeized in fee, on the iſt of January, 
1772, demiſed certain premiſes to the plaintiff for twenty years, 
|. 3 of 40. payable yearly on the 12th of May; and, 2 
May, 1772, he mortaged the ſame premiſes, in fee, = the d 5 
fendant Mrs. Gallimore. Moſs continued in poſſeſſion rom the 
date of the leaſe, and paid his rent regularly to the 1 
all but 28 J. which was due on and before the month of No ven- 
72 1778, when the mortgagor became a bankrupt, 14 4 
the time, indebted to the mortgagee in more than that ſum for 
intereſt on the mortgage. On the zd of January, 1779, one 
Harwar went to the plaintiff, on behalf of Gallimore, ſhewed 
him the mortgage deed, and demanded from him the rent then 
remaining unpaid. This was 'the firſt demand that Gallimore 
made of the rent. The plaintiff told Harwar, that the aſſignees 
of Harriſon had demanded it before, viz. on the 3iſt of De- 
cember ; but, when Harwar ſaid, that Gallimore would diſtrain 
for it if it was not paid, he ſaid, he had ſome cattle to ſell, 
and hoped ſhe would not diſtrain till they were fold, when he 
would pay it. The plaintiff not having paid according to this 
undertaking, the other defendant, by order of Gallimore, en- 
tered, and diſtrained for the rent, and thereupon gave a written 
notice of ſuch diſtreſs to the plaintiff, in the following words: 
Take notice, that I have this day ſeized and diſtrained, Sc. by 
virtue of an authority, &c. for the ſum of 281. being rent, and 
« arrears of rent, due to the ſaid Eſter Gallimore, at Micha 
** laſt paſt, for, Sc. and unleſs you pay the ſaid rent, &c.“ He 
accordingly ſold cattle and goods to the amount of 22 J. 25,— 
The queſtion ſtated for the opinion of the court, was, whether, 
under all the circumſtances, the diſtreſs could be juſtified. 

Mood, for the plaintiff.— Bower, for the defendants. 
Mood, — The plaintiff's caſe reſts upon two grounds: 1. The 
defendant, Gallimore, not being, at the time when the rent di- 
ſtrai ned for became due, in the actual ſeizin of the premiſes nor 
| In 
2 | 


Eriday. 


19th Nov. 


Amortgagee, 
after giving 
notice of the 
mortgage to 
the tenant in 
poſſeſſion un- 
der a leaſe 
prior to the 
mortgage, is 
intitled to the 
rent in arrear 
at the time of 
the notice, as 
well as to 
what accrues 
afterwards, 
and he may 
diſtrain for it 
after ſuch no- 
tice. In a 
notice for the 
ſale of a diſ 
treſs under 

2 V. xX M. 

c. 5. it is not 
neceſiary to 
mention 
when the 
rent became 
due for 
which the 
diſtreſs was 
made. 
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1779. in the recei pt of the rents and profits, ſhe had no right to "OY 
2. The notice was irregular, being for rent due at Mic baelnas 


— 


againſ} 


'\GALLIMORE, 


15267 


whereas this rent was only due, and payable, in May.—i. Before 
the ſtatute of 4 Anne, c. 16. (a), a conveyance by the reverſionet 


was void without the attornment of the tenant (5), which was 
neceſſary to ſupply the place of livery of ſeizin. Since that ſta. 
tute I admit that attornment is no longer neceſſary to give effeg 
to the deed; but it does not follow from thence, that a grantee 
has now a right to diſtrain, before he turns his title into actual 
poſſeſſion. The mortgagor, (according to a late caſe (c),) is ten. 
ant at will to the mortgagee, and has a right to the rents and pry. 


fits due before his will is determined. Nothi 


in this caſe, 


can amount to a determination of the will, before the demand of 
the rent on behalf of the mortgagee, and the whole of that for 
which the diſtreſs was made became due before the demand. If 
the mortgagor himſelf had been in poſſeſſion, he could not have 
been turned out by force; the mortgagee mult have brought an 
ejectment. The aſſignees had called upon the plaintiff for the 
rent, as well as Gallimore, and how could he take upon himſelf 
to decide between them ? The mortgagee ſhould have brought an 
ejectment, when any objection there might have been to the title 


could have been diſcuſſed. 


It does not appear, from the caſe 


that the intereſt in arrear had ever been demanded of the mort. 


gagor, and there is a tacit agreement, that the mortgagee ſhall 


continue in poſſeſſion and receive the rents till default is made in 
paying the intereſt, —2. The notice is irregular, and, on that ac. 
count, the diſtreſs cannot be juſtified. By the common law, the 


goods could not be ſold. 


| The power to fell was introduced by 
the ſtatute of William and Mary (d), but it is thereby required, 


that notice ſhall be given thereof 20125 the cauſe of taking,” &c. 
Theſe requiſites are in the nature of conditions precedent, and, 


if not complied with, the proceedings are illegal. 


It is true, 


this irregularity, fince the ſtatute of 11 Geo, 2. (e), does not make 
the defendants treſpaſſors 4b initio, but the action of treſpaſs is 
{till left by that ſtatute, for ſpecial damages incurred in conſe- 
quence of the irregularity. 

Lord MANsFIELD obſerved, that the plaintiff was precluded, 
by the caſe, from going for ſpecial damages arifing from any 


(a) 89. 
165) Co. Litt. 309. a. b. 


(e) Keech v. Hall, Supra; M, 19 Gee. 3. 


S. 21. 


(4) 2 V. NM. Sef. 1 cap. . 5 2. 
(e) Cap. 19. F 19. 


ſuppoſed 
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*ſuppoſed irregularity in the ſale, no ſuch ſpecial damages being 
found, and the queſtion ſtated being only, whether the diſtreſs 
was juſtifiable; and BULLER, Juſtice, ſaid, that it was not ne- 
ceſſary by the ſtatute of William & Mary, to ſet forth, in the 
notice, at what time the rent became due. 

Bower, —If the law of attornment remained ſtill the ſame as it 
was at common law, the converſation ſtated to have taken place 


between the plaintiff and Harwar would amount to an attorn- 


ment; and, when there has been an attornment, its operation 
is not reſtrained to the time when it was made: It relates back to 
the time of the conveyance, and makes part of the ſame title ; 
like a feoffment and livery, or a fine or recovery and the deed 
declaring the uſes; Long v. Hemming (a). Now, however, any 
doubts there might have been on this ſubje& are entirely re- 
moved, by the ſtatute of Queen Anne, the words of which are 
very explicit, viz. (5), ** that all grants or conveyances of any 
« manors, rents, reverſions, or remainders, ſhall be as good and 
e effectual to all intents and purpoſes, without any attornment of 
« the tenants, as if their attornment had been had and made.” 


The proviſo in the ſame ſtatute (c) which ſays, that the tenant 


ſhall not be prejudiced by the payment of any rent to the grantor 
before he ſhall have received notice of the grant, ſhews, that it 
was meant that all the rent which had not been paid at the time 
of the notice ſhould be payable to the grantee, The mortgagor 
is called a tenant at will to the mortgagee. That may be true 
in ſome reſpects, but it is more correct to conſider him as acting 
for the mortgagee in the receipt of the rents as a truſtee, ſubject 
to have his authority for that purpoſe put an end to, at whatever 
time the mortgagee pleaſes. It is ſaid, the proper method for 


the mortgagee to have followed would have been to have brought 


an ejectment, but it is only a very late practice to allow a mort- 
gagee to get into the poſſeſſion of the rents, by an ejectment 
againſt a tenant under a leaſe prior to the mortgage (4). The 
intereſt, it is ſaid, 1s not ſtated to have been demanded; but the 
caſe ſtates, that, at the time of the notice and diſtreſs, more than 
the amount of the rent in arrear was due. It is ſaid, the 
tenant could not decide between the mortgagor, (or, which is the 
ſame thing, his aſſignees,) and the mortgagee ; but that is no ex- 
cuſe. He would have had the ſame difficulty in the caſe of an 


(a) 1 Auderſ. 256. S. C. Cro. El. 209. (4) White v. Hawkins, ſupra, M. 19 Geo. 
(b)'4 Anne, Ce 16. 5 9. 3 5. 23. Note [7]. 
(c) 8 10. | 
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*abſolute ſale; a mortgage in fee bein g, at law, a complete ſale, 


and only differing from it in reſpect of the equity of redemption, 
which is a mere equitable intereſt. 


The court told him it was unneceſſary for him hos ſay any 


thing on the other point. 
Lord MAN SFIELD, -I think this caſe, in its conſequences, 
very material. It is the caſe of lands let for years and afterwards 
mortgaged, and conſiderable doubts, in ſuch caſes, have ariſen in 
reſpect to the mortgagee, when the tenant colludes with the 
mortgagor; for, the leaſe protecting the poſſeſſion of ſuch a te. 
nant, he cannot be turned out by the mortgagee. Of late years 
the courts have gone ſo far as to permit the mortgagee to pro- 
ceed by ejectment, if he has given notice to the tenant that he 
does not intend to diſturb his poſſeſſion, but only requires the 
rent to be paid to him, and not to the mortgagor. This how. 
ever is entangled with difficulties. The queſtion here is, whe. 


ther the mortgagee was or was not entitled to the rent in arrear. 


Before the ſtatute of Queen Anne attornment was neceſſary, on 


the principle of notice to the tenant; but, when it took place, 


it certainly had relation back to the grant, and, like other rela- 
tive acts, they were to be taken together. Thus livery of ſeizin, 
though made afterwards, relates to the time of the feoffment. 
Since the ſtatute, the conveyance is complete without attorn- 
ment, but there is a proviſion, that the tenant ſhall not be pre- 
judiced for any act done by him as holding under the grantor, 
till he has had notice of the deed. Therefore the payment of 
rent before ſuch notice is good. With this protection he is to 


be conſidered, by force of the ſtatute, as having attorned at the 


time of the execution of the grant; and, here, the tenant has ſuf- 
fered no injury. No rent has been demanded which was paid 
before he knew of the mortgage. He had the rent in queſtion 
{till in his hands, and was bound to pay it according to the legal 
title. But having notice from the aſſignees, and alſo from the 
mortgagee, he dares to prefer the former, or keeps both parties 
at arm's length. In the caſe of executions it is uniformly held 
that if you act after notice, you do it at your peril. He did 
not offer to pay one of the parties on receiving an indemnity. 
As between the aſſignees and the mortgagee, let us ſee who is en- 
titled to the rent. The aflignees ſtand exactly in the place of 
the bankrupt, Now, a'mortgagor, is not properly tenant at will 
to the mortgagee, for he is not to pay him rent. He is fo only 
quodam modo. Nothing is more apt to confound than a /imile. 
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When the court, or counſel,” call a mortgagor a tenant at will, 1779. 
it is barely a compariſon. He is like a tenant at will. The © 
morigagor receives the rent by a tacit agreement with the mort- 5 

gagee, but the mortgagee may put an end to this agreement when : 
he pleaſes. He has the legal title to the rent, and the tenant, 1n S 
the preſent caſe, cannot be damnified, for the mortgagor can ne- [ *270] 
ver oblige him to pay over again the rent which has been levied Es 
by this diſtreſs. I therefore think the diſtreſs well juſtified ; and 
] conſider this remedy as a very proper additional advantage to 
mortgagees, to prevent colluſion between the tenant and the 
mortgagor. * j 

ASHHURST, Juſtice, —The ſtatute of Queen Anne has rendered 
attornment unneceſſary in all caſes, and the only queſtion here 
ariſes upon the circumſtance of the notice of the mortgage not 
having been given till after the rent diſtrained for became due. 
Where the mortgagor is himſelf the occupier of the eſtate, he 
may be conſidered as tenant at will; but he cannot be ſo conſi- 
dered if there is an undertenant ; for there can be no ſuch thing 
as an undertenant to a tenant at will, The demiſe itſelf would 
amount to a determination of the will. There being in this caſe 
a tenant in poſſeſſion, the mortgagor is, therefore, only a receiver 
of the rent for the mortgagee, who may, at any time, coun- 
termand the implied authority, by giving notice not to pay the 
rent to him any longer. | 

BULLER, Juſtice, — There is in this caſe a plea of the general 
iſſue, which is given by ſtatute (a), but if the juſtification ap- 
peared upon the record in a ſpecial plea the diſtreſs muſt be held 
to be legal. Before the act of Queen Anne, in a ſpecial juſtifica- 
tion, attornment muſt have been pleaded. But ſince that ſtatute 
it is never averred in a declaration in covenant, nor pleaded in an 
avowry. In the caſe of Keech v. Hall, referred to by Mr. Wood, 
the court did not conſider the mortgagee as tenant at will zo all 
purpoſes, If my memory do not fail me, my Lord diſtinguiſhed 
mortgagors from tenants at will in a very material circumſtance, 
namely, that a mortgagor would not be entitled to emblements. 
Expreſſions uſed in particular caſes are to be underſtood with re- 
lation to the ſubje&t-matter then before the court. 

The Peſtea to be delivered to the defendants [+ 77.] 


(4) 11 Geo. 2. c. 19. F 21. 
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[+ 77] Vid. Eaton v. Jaques, M. 21 Geo. 3. infra, 438. 
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Friday 
19th Nov. 


It is a general 
rule that the 
court will not 
grant an in- 
formation for 

a private 
libel charg- 
ing a parti- 


CASES IN MICHAELMAS TERM 


* The KING againſt MILES. 


Rur k had been obtained to ſhew cauſe, why leave ſhould 
not be given to file an information againſt the defendant, 
as the author of a libel, accuſing the proſecutor, (Mr. Syker) 
of having been concerned in a monopoly in the Eaft Indies, which 
produced a famine, and occalioned the death of 30,000 people. 


. 2 == —— — 
— — — ———— OED 


cular offence, Upon ſhewing cauſe, it was objected, that the proſecutor, in 


nuleſs the 
proſecutor 


will deny the 
charge upon 


oath. 


[* 271] 


Friday 
19th Nov. 


If an inſured 
ſhip quit the 
courſe de- 
ſcribed in the 
policy, from 
neceſlity, ſhe 
muſt purſue 
ſuch new 
voyage of ne- 
ceſſity in the 
direct courſe, 
and in the 
ſhorteſt time, 
otherwiſe the 


the affidavit on which the rule was granted, had not ſworn di- 

rely, and pointedly, to his innocence of the charge, which, it 

was ſaid, was univerſally required by the practice of the court, 

before an information will be granted for a libel accuſing a pri. 
vate individual of a ſpecific crime, 

Lord MAansF1ELD ſaid, this was a general rule, though not 
univerſal, for that he recolleted ſome inſtances, where, un- 
der particular circumſtances, it had been diſpenſed with (a), but 
that there was nothing in this caſe to make it an exception to 
the general practice. | 
1 The rule diſcharged. 


(a) Jide Rex v. Bate, E. 20 Gee. 3. infra, p. 372. 


LAVvanRE and another again// WILSON z—BIZE againf 
FLETCHER ;z—and LAVAZZER and another  againſ} 
WALTER. 


HE firſt and laſt of theſe caſes were actions on the ſame 
policy of inſurance, on the Carnatic, a French Eaft India- 
man. The firſt was tried at Guildball, at the Sittings after Eaſſer 
Term (a), and a verdict found for the plaintiffs. Afterwards, at 


the ſame Sittings (5), Bige v. Fletcher, which was an action up- 


on a different policy, but on the /ame ſhip, came on to be tried; 
and a verdi& was alſo found for the plaintiff in that cauſe, and 
acquieſced in. In Trinity Term, 19th George III. (c), a rule was 


underwriters will be diſcharged. 


(a) Wedneſday, 19th May, 1779. | (c) Meuday, 7 th Tune, 1779. 
(5) Menday, 31 May, 1779. | 
| | granted 


IN THE TWENTIETH YEAR OF GEORGE III. 


*oranted to ſhew cauſe why there ſhould not be a new trial in the 
caſe of Lavabre v. Wilſon, which rule ſtood over till this term. 
In the mean time, at the Sittings after Trinity Term, 19th 
- George III. (a), Lavabre v. Valter was tried, and a verdict hav- 
ing been found in that caſe likewiſe for the plaintiffs, a new 


trial was moved for in the beginning of this term (e), and, a rule 


to ſhew cauie being granted, the court directed that this laſt- 
mentioned rule, and that in Lavabre v. Wilſon, ſhould come on 
to be argued at the ſame time. All the three trials were before 
Lord MANSFIELD. 

In Lavabre v. Wilſon, and Lavabre v. Walter, the voyage in- 
ſured was deſcribed in the following words: * At and from 
« Port L'Orient to Pondicherry, Madras and China, and at, and 
« from thence back to the ſhip's port, or ports, of diſcharge in 
« France, with liberty to touch, in the outward or homeward- 


« hound voyage, at the Iſles of France and Bourbon, and at all 


or any other place or places what or whereſoever.'” And 
there was this additional clauſe in a ſubſequent part of the policy, 
viz. © and it ſhall be lawful for the ſaid ſhip, in bis voyage, 


« to proceed and fail to, and touch and ſtay at any ports or 
places whatſoever, as well on this fide, as on the other ſide, 


« of the cape of Good Hope, without being deemed a deviation.” 

In Bize v. Fletcher, the deſcription of the voyage inſured 
was as follows, (being nearly the fame with that commonly 
uſed in inſurances upon Engliſh Eaſt- Indiamen) : «© At and from 
L Orient to the Jes of France and Bourbon, and to all or any 
* ports and places where, and whatſoever, in the Eaft- Ingles, 
China, Perka, or elſewhere, beyond the Cape of Good Hope, 
from place to place, and during the ſhip's ſtay, and trade 
„ backwards and forwards, at all ports, and places, and until 
& her ſafe arrival back at her laſt port of diſcharge in France.” 
But, at the ſame time that this policy was ſubſcribed, there was 
a ſlip of paper wafered to it, and ſhewn to the underwriters, on 
which was written the following repreſentation (7): *The (hip 
has had a complete repair, and is now a fine and good veſſel, 
* three decks. Ixtends to fail in September or October next 
*« (1776). Is to go to Madeira, the Jes of France, Pondicherry, 
China, the Jes of France, and L'Orient.” 

The ſhip did not ſail till the 6th of December, 1776, and did 
not reach Pondicherry till the 23d of Faly, 1777. She continued 


(d) Friday, 16th July, 1779. 


(J) Supra, p. 12. Note [J. col, 2. 
fe) ! we/aay, gth Newember, 1779. ; 
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CASES IN MICHAELMAS TERM 
*there till the 23d of Auguſi following, when, inſtead of pro- 


— ceeding to China, ſhe failed for Bengal, where having paſſed 


LAVABRE 


againſt 
W1iLSON. 
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ö 


the winter, and undergone very conſiderable repairs ſhe ſailed 
from thence early in the year 1778, (being the ſecond ſhip that 
left the Ganges,) returned to Pondicherry, and after taking in 
a homeward-bound cargo, at that place, proceeded in her yoy. 


age back to Z'Orient, but was taken in October in that year by 


the Mentor privateer. The uſual time in which the direct 
voyage between Pondicherry and Bengal is performed is fix or 
ſeven days, but the Carnatic was about fix weeks in going to 
Bengal, and two months on the way back from thence to Poy. 
dicherry. Both going and returning, ſhe either touched at, or 
lay off, Madras, Maſulipatam, Viſigapatam, and Yanon, and 
took in goods at all thoſe places. | 
1. On the trial of Lavabre v. Wilſon it was, ,in the opening 
for the plaintiffs, inſiſted, that, under the general liberty given 
by the policy, of touching at all places whatſoever, the veſſel 
might go to Bengal, which, by the operation of thoſe words was 
as much part of the voyage, as if it had been expreſsly named. 
That the ſhip being there, the voyage might be abridged, and 
her further progreſs to China abandoned, for that veſſels inſured 
may always return back from any point within the limits of the 
voyage contained in the policy. Lord MANSFIELD, however, 
having intimated a clear opinion that the general words were, 


\ 


by the expreſſions of in the outward, or home ward bound voyage, 


and “ in this voyage, qualified and reſtrained ſo as to mean 
* all places whatſoever in the uſual courſe of the voyage to and 
« from the places mentioned in the policy, this ground was 
immediately abandoned, and never farther mentioned by the 
counſel for the plaintiffs in the progreſs of theſe cauſes [1]. 
The plaintiffs reſted their caſe ch:efy on another ground, viz. 
that the voyage to Bengal was adopted by neceſlity for the ſafety 
of the ſhip, upon the So fide opinion of the captain and the 
reſt of the officers, and of one Berard the ſupercargo who had 
the principal management. To prove this neceſſity, it was ſworn 
by Berard and four mates, that the ſhip had been detained longer 
in Europe than at firſt was foreſeen, and that ſhe met with ex- 
tremely bad weather on her outward paſſage, and at Pondicherry 
was ſo leaky that it appeared to them, upon conſultation, that ſhe 


{1] The plaintifls had ſeveral opinions of Dutch and French lawyers in their favour, on 
this point. 
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muſt be careened, which could only be done at Bengal, there 
*being no other place ſo near as for her, in her then ſituation, 


to be able to proceed to it with ſafety, where that operation 
could be performed, for that no harbour between Pondicherry 
and the Ganges on one fide, and Pondicherry and Bombay on 
the other would admit of ſo large a veſſel being hove down, 
her burthen being near 800 tons. Indeed it turned out, when 
they got to Bengal, that ſhe could be repaired without careening, 
but this was only diſcovered, they ſaid, after ſhe was unloaded 
of much more of her contents than could have been done with 
ſafety in the open road of Pondicherry. All the witneſſes for the 
plaintiffs ſwore that they took the reſolution of going to Bengal 
much againſt their inclination, for that it would have been not 
only more for the advantage of the owners, but alſo more for 
their private intereſt as individuals, to go to China, they having 
prepared their own adventures for that market. Beſides the cir- 
cumſtance of the leak, they aſſigned an additional reaſon for 
relinquiſhing the voyage to China, wiz. that they had been 


. detained ſo long at Pondicherry, from delays in unloading their 
out- ward bound cargo, that they were not ready to leave that 


place till it was too late to undertake the CHHna voyage with any 
degree of prudence or ſafety, and they ſaid Bengal was the beſt 
place they could go to winter at. 

The defence ſet up was; 1. That the ſhip had never failed 
on the voyage inſured, her deſtination, when ſhe left Europe, 
having been for Benga/ and not China; 2. That, ſuppoſing 
her to have /azled on the voyage deſcribed in the policy, 
yet her going from Pondicherry to Bengal, inſtead of proceed- 
ing to China, was a deviation, and was not juſtified by ne- 
ceſſity. In ſupport of the fir? ground of defence certain ſecret 
inſtructions were relied upon which were found on board the 
ſhip, and were addreſſed by the owners at L' Orient to Berard 
the ſupercargo, and which, though obſcurely penned, gave great 
room to contend, either that, at her departure it had been re- 
ſolved to ſubſtitute Bengal for the China voyage, or, at leaſt, 
that the alternative was left with Berard, to be decided one way 
or the other according to certain events in India, which events 
turned out in the ſort of way that, according to the inſtructions, 
was to determine the voyage for Bengal. On the ſecond ground, 
they contended, that from the account given by the plaintiffs” 
own witneſſes, there was no neceſſity for going to Bengal, and, 
that it appeared, that, inſtead of going directly thither, a trading 

voyage 
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voyage had been made from Pondicherry, which afforded a ſtrong 
*#preſumption, that trading was the object, and motive; and that 
the leak, or lateneſs of the ſeaſon, were only after- thoughts, 
and mere pretext. They called two or three captains of Engliſh 
Eaſt-Indiamen to prove that, in the ſituation and at the time of 
year ſpecified by the witneſſes for the plaintiffs, the ſhip might 
have proceeded to China, or have returned to Europe, or might 
have ſtretched over to Achem, or Malacca, or have gone to Cey- 
lon, with more propriety than to Bengal, for the purpoſe of ca- 
reening, if that had been neceſſary. But, on theſe matters of 
opinion, the defendant's witneſſes differed from one another very 
conſiderably, in ſeveral particulars. 

Lord MANSFIELD told the jury; 1. That Bengal was certain. 
ly not within the words of the policy; But, 2. That, if they 
ſhould think, that, at the time of the ſhip's departure from Pon- 
dicherry, the captain and officers were, bond fide, of opinion, that 
to go to Bengal was a matter of neceſſity, or what common 
prudence rendered their indiſpenſable duty, and that there was 
no other motive for going to that place inſtead of China, they 
muſt find for the plaintiffs, for that going to any port, though 
out of the courſe of the voyage, is in the eye of the law, no 
deviation, if neceſſary for the ſafety of the ſhip. On the other 
hand, if they thought the neceſſity ſet up a mere colour and pre- 


text, and that the voyage to Bengal was determined upon from 


other motives, they muſt find for the defendant. But, in con- 
ſidering this queſtion, they muſt not lay much ſtreſs on the opi- 
nions of other people, formed after the event, when the real ſtate 


of the ſhip, and the nature of the leak, had been diſcovered. 


Men of different degrees of ſkill, experience, or underſtanding, 
might differ extremely in their judgment on the ſame ſubject, 


as they had ſeen by the diverſity of opinions delivered by the 
different captains who had been examined. 


2. On the trial of Bzrze v. Fletcher, the counſel for the de- 
fendant contended, that the repreſentation accompanying the 
policy reſtrained the voyage to the limits therein ſpecified, and 
brought the merits of the caſe to be the ſame as in Lavabre v. 
Wilſon; and they produced fome additional evidence, (particu- 
larly tome letters written by the owners to their correſpondents 
who had got the policy underwritten,) to raiſe a preſumption, 
that the neceſſity of going to Bengal was merely a pretence, de- 
viſed after the capture, and when the inſured began td appre- 
hend 
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hend that the words of the policy would not cover a voyage to 
that place. | 
Lord MANSFIELD, in ſumming up to the jury in this cauſe, 

after ſtating very fully the difference between a repreſentation 

and warranty, told them, that, if they were ſatisfied that the 
real intention at the time of the repreſentation was to go to China, 
the plaintiff would be entitled to their verdict, for that the in- 
ſured might change the intention in this caſe, and go to Bengal, 

and yet be protected by the policy, which clearly admitted of 
that voyage, and muſt have been underſtood by both parties in 
a greater latitude than the repreſentation, being expreſſed in dif- 
ferent and much more comprehenſive terms. His Lordſhip then 
ſtated; and obſerved upon, the evidence which was given on the 
part of the defendant to ſhew that the neceſſity was fictitious ; 
being (I preſume) of opinion that if the jury had believed it to 


be ſo, it would have afforded a preſumption that the original 


plan, even at the time of the repreſentation, was to go, not to 

China, but to Bengal. 
When the motion was made for a new trial in Lavabre v. 
Wilſon, the new evidence which had been produced in Bzze v. 
Fletcher was relied upon, but Lord MANnsFIELD told the counſel, 
that, if they meant to make the diſcovery of new and material 
evidence the ground of their motion, they muſt lay it before the 
court by affidavit, that there might be an opportunity given to 
the other fide of anſwering it ; for that he could not, in his report 
of what paſſed on the trial of Lavabre and Wilſon, ſtate any of 
the evidence produced in the other cauſe, Such affidavits were 
afterwards produced. | 

3. The evidence in the caſe of Laxabre v. Walter was nearly 
the ſame as in Bize v. Fletcher, The ſecret inſtructions given 
to Berard had been more attentively peruſed, and afforded ſtronger 
reaſons than they at firſt ſeemed to do, to ſuſpect that the voyage 
to Bengal was predetermined, before the departure from L'Orzent. 
The plaintiffs' witneſſes were much preſſed, on this occaſion, to 
ſay, whether the lateneſs of the ſeaſon alone was ſuch as, inde- 
pendent of the leak, would have determined them to abandon the 
China voyage; and, on the other hand, whether the leak, inde- 
pendent of the other reaſon, would, in their opinion, have ren- 
dered it neceſſary ſo to do. To this they ſaid, that they could 
not give a certain anſwer; for that, as neither of the caſes had 


happened, they had not exerciſed their judgment upon them. 
4 E The 
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The counſel for the defendant inſiſted, that, if the lateneſs of 
the ſeaſon was the ſole or predominant reaſon for abandoning the 
voyage to China, the inſured could not juſtify the deviation to 
* Bengal; for that, when an inſured voyage is abridged, the ſhip 
muſt return back in the courſe inſured, and cannot juſtify a deyi. 
ation for the ſake of wintering in a harbour more commodious: 
perhaps than any to be found' on that courſe. 

Lord MANSPIELD now ſummed up very ſtrongly againſt the 
plaintiffs, on the head of fraud. But, independent of that groung, 
he ſtated a new point againſt them, vis. that, if neceſſity were 
admitted to have been the fole motive for ſubſtituting the voyage 
to Bengal in the place of that to China, ſtill it was incumbent on 

the inſured to have purſued that voyage of neceſſity directly, in 
the ſhorteſt and moſt expeditious manner, and that the delay in 
going from Pondicherry to Bengal, and the repeated ſtops by 
touching at different places, and trading there, were deviations, 
and not within the protection which the ſuppoſed neceſſity af. 
forded to the direct voyage. 

The rules to ſhew caufe why there mould not be new trials in 
the two caſes of Lavabre, v. Wil, lfon, and The ſame v. Walter, 
came on to be argued this day. 

The Solicitor General, Cowper, and Douglas, for the plain- 
tiffs.— Dunning, Lee, and Rooke, for the defendants. 

For the plaintiffs it was argued, that, if it was true that there 
was a neceſſity ſufficient to juſtify the voyage to Bengal, the time 
employed in going thither could not alter the caſe, as the riſk 
had not been thereby increaſed, the coaſting voyage really per- 
formed being free from all hazard, and it being ſufficient if the 
ſhip arrived in the Ganges before the winter ſet in. At leaſt, 
whether the riſk had or had not been increaſed was a queſtion 
of fact, for the conſideration of the jury, and they had given 
their opinion, that it was not, by finding for the plaintiffs. It 
was unqueſtionable, that, under the words of the policy, it was 
competent to the ſhip to have ſtopped and touched at different 
places, within the uſual courſe of He voyage deſeribed, though 
not mentioned. by name, and a voyage ſuperadded by neceſſity 
ought to be ſubject to the ſame qualifications, and entitled to the 


| ſame fort of latitude as the original voyage, it having become, by 


operation of law, a part, as it were, of that original voyage. 

For the defendants, it was inſiſted, that this new point was a 
mere queſtion of Jaw, but that, in trath, it could not admit of a 
doubt, ſince it was cnly this, whether, upon. a deviation fora 

2 juſtifiable 


« 
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juſtifiable. purpoſe, that purpoſe may be abandoned, and the ſhip 
ſtop at various places for other unneceſſary purpoſes, It was ab- 
ſurd to ſay, that protracting the time of the voyage did not in- 
*creaſe the riſk. As well might it be contended, that lengthen- 
ing the diſtance would not increaſe it. Clayton v. Simmonds (a), 
was Cited, where it was held, by LEE Chief Juſtice, that, if a 
« ſhip puts into a port not uſual, or ſtays an unuſual time, it is 
% q deviation.” 

Lord MANSFIELD, (after obſerving upon the evidence of fraud, 
and of an original intention, or commercial motive, for going to 
Bengal), —lt this application were upon the ground of impeach- 
ing the teſtimony of the plaintiffs' witneſſes, whatever my private 
ſentiments might be, after two concurrent verdicts, I ſhould not 
be inclined to interpoſe. But, without impeaching the evidence, 
I think there ought to be a new trial, or rather, that the caſe has 
been ill decided. The queſtion is, whether, without imputation 
on any body, circumſtances have not happened to take the 
voyage out of the policy. A deviation from neceſſity muſt be 
juſtified, both as to ſubſtance and manner. Nothing more muſt 
be done than what the neceſſity requires. The true objection to 
a deviation is not the increaſe of the riſk. If that were fo, it 
would only be neceſſary to give an additional premium. It is, 
that the party contracting has voluntarily ſubſtituted another 
voyage for that which has been inſured. If the voyage to Bengal 
was unavoidable, where was the neceſſity to trade? All the ports 
touched at were out of the direct courſe, and fix weeks and two 
months were conſumed inſtead of fix days. The juſtice of the 


caſe required a different deciſion. | 
The rules made abſolute [1]. 


[1] The two cauſes were again ſet down | bortomree united,) to the owners, Berard & 
for trial, but the plaintiffs, when they were | Company, at L'Orient. In this contract the 
ready to be called on, ſubmitted to the opi- | voyage was deſcribed as in the policy, and 
nion of the court, and abandoned their | I underſtand the plaintiFs have inſtituted a 
claim againſt tne underwriters.—Lawabre ſuit in France againſt the owners, which is 
and Company were bankers at Paris, who had | ſtill depending, on the ground of a deviation 
lent the ſum which was the ſubje& of this | from the voyage upon which they advanced 
. Inſurance, upon a contract @ la gro/e avan- | their money at the riſk of loſingit if the ſhip 
rare, (that is, in the nature of re/pondentia and | and goods ſhould be loft, 


(a) Guildhall, 11th March, 1741, cited 1 Burr, 343 


REN 


291 
1779. 


LAVABRE 


againſt 
WiLsON. 


[ 278 


- ((( EE 
* . — 


* 
, — ow 
Aon. IG to» AI 2 


» by  » 7 
2 > 0 3 
Wo Ort Se R's, 
Ws 9 Neu 


— 
„„ to rho. "© 4 N 


1 4 

"Tf 

; 

{9 

f 9 
5 
Es 
„ 

_ 
BY 

" * ＋ 4 
” t 
XK 


292 CASES IN MICHAELMAS TERM 


1779 
; 
* i | . 
Stand * REN, Leſſee of Hair, and others, again/t Burkssy, 
20th Nov. | : I . | 
| P ON an ejectment tried before Lord MANSFIE Ip, at the 
If a tenant 


for life with laſt A ſſizes for Surry, a verdict was found for the plaintiff, 
3 upon which the defendant obtained a rule to ſhew cauſe, why 


in poſſeſſion there ſhould not be a new trial. The caſe came on to be argued 
e e this day, when the facts, as reported by his Lordſhip, appeated 
—_—_ to be as follows :—In 1741, by the marriage-ſettlement of Lord 
truſtees to pay Onflaw, the premiſes in queſtion were ſettled upon him for 
en ig life, remainders over in ſtrict ſettlement, with a power to the 


and the ſur- tenant for life in poſſeſſion, to make leaſes, for any term not ex. 
| "1 a. ceeding twenty-one years, to take effect in poſſeſſion and not in 
— 2 reverſion, reſerving the beſt rent that could be had without 
tinguihed, taking a fine. In 1754, Lord Onflow, by leaſe and releaſe, con- 
2 mn veyed all his life-eſtate to Briſcoe, and his heirs, upon truſt to 
_ agree- apply the profits in the payment of an annuity of 150 J. to Wilſon, 
terms there- during the life of Lord On/low, and the ſurplus to Lord Ozſſou. 
an The year following he conveyed all his eſtate to truſtees, for 
ninety-nine years, if he ſhould live ſo long, for the payment of 
BY his debts ; but with an expreſs reſervation as to all leaſes grant- 
15279] ed, or to be granted. Afterwards, in 1760, he made a leaſe of 
the premiſes in queſtion, to Lewin, (then in poſſeſſion as tenant 
at will,) for twenty- one years, which leaſe Lewin, in 1774, al- 
ſigned to Hall, one of the leffors of the plaintiff, Lord Onflow 
died in 1776, and, in 1777, the remainder-man who had come 
into poſſeſſion on his death, conveyed to the defendant. The 
ſame rent was reſerved by the leaſe to Lewin which he had paid 
for ſeveral years as tenant at will, and he had, beſides, covenanted 

for repairs. 

At the trial, an attempt was made on the part of the defond- 
ant, but without ſucceſs, to prove fraud in obtaining the leaſe 
for twenty-one years. The queſtion now was, whether the ope- 
ration of the conveyance to Briſcoe was not ſuch as diſabled 
Lord Onſlaw from making the ſubſequent leaſe to Lewin. 

The Solicitor General, Dunning, Morgan, and Bower, argued 
in ſupport of the rule for a new trial. They contended, 1. That, 
after the conveyance to Briſcoe, it was impoſſible for Lord On/{ow 
to grant a leaſe in poſſeſſion, he having thereby parted with the 
whole of his life-intereſt; therefore, though, 3 in words, the leaſe 


to 


iN THE TWENTIETH YEAR OF GEORGE II. 


to Lewin conveyed an immediate eſtate, yet, in ſubſtance, it was 
a leaſe in reverſion, and could not commence till after Lord On- 
flow's death, who certainly had no authority by the power to 
grant ſuch a leaſe. 2. That, by conveying all his eſtate in the 
premiſes to Briſcoe, he had extinguiſhed the power, as far as re- 
ſpected him, as effectually as if he had made a feoffment, or ſuf- 
fered a recovery. They cited the caſe of Saville v. Blacket (a), 
and Gilbert on Uſes (6). They alſo ſuggeſted, that, if this leaſe 
were to be eſtabliſhed, the deciſion would ſhake a great many 
titles, for that conveyancers conſidered the grant of a life-eſtate 
in the manner in which Lord Ornflow had conveyed his, as ex- 
tinguiſhing a leaſing power reſerved to the tenant for life. 

Lord MANSFIELD, (without hearing the other ſide), —Powers 
came into the courts of common law with the ſtatute of uſes (c), 
and the conſtruction of them, by the expreſs direction of the 
ſtatute, muſt be the ſame as in courts of equity (4). The erea- 


tion, execution, and deſtruction of them, depend on the ſub- 


ſtantial intention and purpoſe of the parties. It is ſaid, 1. That 


the grantor, in this cafe, was not in poſſeſſion, and that it was 


neceſſary that he ſhould be, to execute the power. But I think 
poſſeſſion here means the receipt of the rents and profits, which 
were applied to his uſe. If achual poſſeſſion were neceſſary, a 
leaſing power could never be executed where the land is in the 
hands of a tenant (e). 2. It is contended, that, by granting 
away his life-eſtate he extinguiſhed. the power, Certainly where 
the whole life-eſtate is conveyed away by the intention of 
the parties, the power muſt be at an end, and cannot be after- 
wards exerciſed to the prejudice of the grantee. But the con- 
veyance here was only to let in a particular charge, ſubject to 
which the rents and profits ſtill belonged to Lord Orn/flow; and 
the leaſe could not prejudice the ſecurity, nor the remainder- 
man, for the beſt rent muſt be reſerved. It would therefore be 
contrary to the intention of all the parties, to hold that the 
power was extinguiſhed by the conveyance to Briſcoe. 


The rule diſcharged. 
(a) Canc. H. 1721. 1 P. Will, 577, 8. (4) 1 Burr. 120. 2 Burr. 1146. 
G.. (e) Vid Goodtitle v. Funucan. H. 21. 


(e) 27 Hen, 8. c. 10. Geo. 3. infra, p. 544. 
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12817 BARBER again FRENCH. 
Saturday 

zoth Nov. 


In an action 


CTION on a policy of inſurance, on the ſhip the Tun 
mount mags; Blue, tried before BULLER, Juſtice, at the laſt Aſſizes for 
an average Lancaſhire. The counſel, at the trial, had begun to examine wit- 
—_— {> neſſes to prove the amount of an intricate average loſs, but the 


complicated | Judge thought it would be impoſſible to adjuſt a complicated ac. 
be adjuſted in count of that ſort at N/H Prius. He therefore propoſed, that x 
1 verdict ſhould be found as for a total loſs, the plaintiff entering 
ſentof che 4 into a rule to account upon oath to the defendant for what he 
Parties, may 


find for a to- might recover of the property inſured. The defendant, upon 
int the this, deſiſted from croſs-examining farther as to the particulars, 


2 into a value, Cc. and a verdict being found as for a total loſs, the rule 

rule to ac- a „ 

count upon propoſed was entered into; but the defendant, being afterwards 

= 2 4 r diflatisfied, moved for, and obtained, a rule to ſhew cauſe why 

inſured pro- there ſhould not be a new trial, on the ground that the evidence 

1 "7 did not go to a total but only to an average loſs. The plaintiff 
was a bankrupt, and it was now ſaid, as an argument for making 
the rule abſolute, that his aſſignees were not bound, and that the 
rule could not be inforced by attachment againſt them. This 
difficulty however was obviated by the counſel for the plaintiff 
ſtating, that the aſſignees would enter into any undertaking for 
the purpoſe of making the rule binding upon them. Lord 
MANSFIELD ſaid, he had often known ſuch rules made, where 
the account was ſo complicated, that it could not be taken in 
court, and blamed the defendant's conduct in deſiſting, at the 
trial, from the examination as to the particulars of the damage, 
after the propoſal by the Judge, and then coming to the court 
for a new trial, on the ground that there was not a total loſs. He 
faid, if the plaintiff, or his afſignees, ſhould not comply with the 
rule by which they undertook to account, the defendant might 


apply to the court to ſtay execution. 


The rule diſcharged. 


Burcu 
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BUTCUER and another, Aſſignees of ReverT, a Bank- 


rupt, againſ/ EasTo. 


HIS was an action of trrover, by the aſſignees of a bank- 

rupt, to recover the value of goods which had been con- 
veyed by the bankrupt to the defendant, under a bill of ſale. 
The cauſe was tried before BLACKsToNE, Fuſtice, at the laſt 
Aſſizes for Suffolk, when a verdi& was found for the plaintiffs. 
On Tueſday, the gth of November, Graham moved for a new trial, 
on two grounds: 1. It appeared that the debt of one of the pe- 
titioning creditors (there being ſix to make up the ſum of 200/. 
(a)), was on a promiſſory note, bearing date two years and a half 
before Revett engaged in trade, and it was contended, that the 
petitioning creditor's debt muſt be contracted while the bank- 
rupt is actually in trade. That, if contracted previous or ſubſe- 
quent to his being a trader, a commiſſion cannot be ſued out 
upon it: 2. It was inſiſted, that the bill of ſale was a fair, open 
tranſaction, not an act of bankruptcy in itſelf, and anterior in 
point of time to any act of bankruptcy committed by Revett.— 
The rule to ſhew cauſe was granted. | 
This day, when it came on to be argued, the court deſired 
| Graham to begin, who abandoned the h point, Lord Mays- 
FIELD having obſerved that the debt, though contracted before, 
continued a ſubſiſting debt while the bankrupt was in trade (5). 
On the ſecond point, the facts appeared, from the Judge's report, 


to be theſe: On the 19th of February, 1779, Revert being ar- 


reſted for a debt of 76 J. 9. 8 d. deſired the bailiffs to carry him 
to Eaſto's, a creditor, whom he requeſted to bail him. FEafto re- 
fuſed; but, Revett propoſing to execute to him a bill of ſale of 
all his effects, for the debt for which he was arreſted, and alſo 
for his debt to him, which was 25/7. gs. he conſented to give 
a bond for the 767. 95. 8 d. payable at the return of the writ. 
Revett was thereupon diſcharged, and, the ſame evening, execut- 
ed a bill of ſale of a/l his goods and effects whatſvever to Eaſto, 
with power to enter, and ſell the ſame, for the purpole in the 


(a) 5 Geo. 2, e. 30. § 23. 


; Car. 2. 1 Sid. 41 1. Meg get V. M. llt, . R. 
6%) Fide Penriz v. Daintry, B. R. 19 


9 Wil, 3. 1 Ld. Raym. 286. 
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tracted before 


a man enters 


into trade, 
may be the 
ground of a 
petition for a. 
commiſſion of 
bankruptcy-- 
'The execut- 
ing a bill of 
ſale of all a 
trader's ſtock 
and effects to 
pay certain 
debts, the 
overplus, if 
any, to be ac- 
counted for 
to himſelf, is 
an act of 


bankruptcy. 
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firſt inſtance, of paying the 101 J. 18 s. 8 d. and afterwards to pay 
the overplus, if any, to Revett himſelf. The next day, (the 
goth of February,) Eaſto was put into poſſeſſion of the effects, 


and continued the poſſeſſion till he ſold them on the x 5th of 


March following. That ſame day, (2oth February,) Rev 
ſigned an order, and, with Eaſto's conſent, annexed it to the bill 
of ſale, by which he agreed, that, beſides the two debts aboye. 
mentioned, it ſhould alſo ſtand as a ſecurity for another of 331. 
18 5. 10 d. due to his landlord. On the ſame day, he committed 
an act of bankruptcy, by keeping houſe, and ſoon after ab. 
ſconded. —BLACKSTONE, Fuſtice, had been of opinion, that 
the execution of the bill of fale, under the circumſtances, Was 
itſelf an act of bankruptcy. 

Graham now inſiſted, that this was not a fai con 
ance within the meaning of the ſtatute of Fac. I. (a). That them 
were none of the badges of fraud here which are mentioned in 
Twyne's Caſe (b); no ſecrecy, no colluſion, nothing that could 
make it a fraud upon the general creditors. The aſſignment wag 
only partial, for the particular purpoſe of paying certain debts, 
after which the ſurplus was to be accounted for to Revert, and, 
therefore, this could not be conſidered as a conveyance of 2/] his 
effects. He cited Worſley v. Demattos (e), Wiljon v. Day (d), 
Hague v. Rolleſton (e), Alderſon v. Temple (, ). Ruft v. Cooper (s), 
and Linton v. Bartlet, (hb); and endeavoured to diſtinguiſh them 
from this caſe. | 

Lord MansF1ELD, (without hearing the other fide), —This 
is a ſtronger caſe than any of the former. The bill of fale was 


a fraud on all the bankrupt laws. It was a conveyance of all 


he had in the world; and for what purpoſe? To pay the man 
who had arreſted him, but who had no judgment againſt him, 
and two other creditors. Why prefer the perſon who arreſted 
him to other perſons who had not proceeded with ſo much ri- 
gour ? He muſt have had the act of bankruptcy, which he com- 
mitted in twenty four hours afterwards, in contemplation, at the 
time. Before Worſley v. Demattos it had been determined, that 
a conveyance of al] the effects is an act of bankruptcy; becauſe 
it puts an end to all trading. Was it poſſible for this man to 


(a) 1 Jac. 1. c. 15.4 2. 

(5) M. 44 EL. 3 Co. 80. 5. 

(c) H. 31 Geo. 2. 1 Burr. 467. 

(4) T. 3a & 33 Geo. 2. 2 Lurr. $27. 


(e) H. 8 Geo. 3.4 Burr. 2174. 

(f) i: 8 Geo. 3.4 Burr. 2174. 

(es) B. R. T. 17 Geo. 3. cited ſupra 87: 
(4) C. 3. H. 10 Geo. 3. 3 Will. 47- 


carry 
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carry on his bufineſs after the bill of ſale had ſwept away all his 


and effects [1]? | 
wy 1 a The rule diſcharged [f 78]. 


[i] n v. Sinner, C. B. E. 15 G. z. J to the preſent, and determined in the ſame 


2:Blackſt. 996. which was a caſe very ſimilar | manner. 


'[+ 78] Vide Devon v. Watts, H. 19 Geo, 3. ſupra, p. 86. & Haſſelli v. Simpſon, B. R. H. 
21 Geo. 3. ſupra, p. 19 Note L f 39]. | PE 


Masown againſt Hunt and another, 


HIS was an action brought againſt the defendants, who 
were partners, as acceptors of ſix bills of exchange to the 
amount of 32001. Rowland Hunt, one of the defendants, hap- 


pening to be in Dominica on the 17th of April, 1778, wrote the 


following letter to his partner Thomas Hunt, the other defend- 
ant, in London :—** As our friends Vance, Caldwell, and Vance, 
« (who were merchants in Dominica,) have made purchaſe of 
about 100 hogſheads of prize-tobacco, and purpoſe ſhipping 
% them, or as many of them as they can get, by this convoy, 
«© have agreed that, on their giving you orders for inſurance. 
% on any part of the ſame, and ſending bills of lading confign- 
« ed to you in London, what bills of exchange they draw there- 
«© on at the rate of 80 J. per hogſhead, from go days to ſix months 
« ſight, as ſhall be determined, will be duly accepted and paid 
« by you, and doubt not your punctual adherence thereto.— 
On the firſt of May following Vance, Caldwell, and Vance, wrote 
to the defendants ordering inſurance upon 40 hogſheads of to- 
bacco, —3600./. without taking any notice of having drawn any 
bills. This letter was received on the 6th or 7th of Judy, and, 
in conſequence thereof, Thomas Hunt got the ſum mentioned in- 
ſured for a premium of 303 I. On the ſame 1ſt of May, Vance, 
Caldwell, and Vance, wrote another letter to Thomas Hunt, ap- 
priſing him, that they had drawn fix bills of exchange for 3200/7. 
in conſequence of Rowland Hunt's letter, payableto Robert Vance, 
and indorſed by him to the plaintiff, drawn on forty hogſ- 
heads of tobacco. This letter was received on the roth of July. 
On the 11th the bills arrived and were preſented for acceptance, 
together with Rowland Hunt's letter of the 17th of April. Tho- 
mas Hunt refuſed to accept them, and, after a negociation of 
two or three days, a memorandum was ſigned by the plaintiff, 
| 4 (G which, 


af 
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Tueſdiy 
23d Nov. 


An agree- 
ment to ac- 
cept a bill on 
certain con- 
ditions is diſ- 
charged if the 
conditions 
are not com- 
plied with.— 
If there is a 
virtual ac- 
ceptance, on 
conſideration 
that goods 
ſnall be con- 
ſigned to the 
acceptor to 
anſwer the 
bill, toge- 
ther with a 
policy of in- 
ſurance upon 
them, the 
holder of the 
bill, by tak- 
ing to the 
goods and ſel- 
ling them 
diſcharges 
the accept- 
ance. | 
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which, after ſtating the bills, proceeded in theſe words: Where. 
« as forty hogſheads of tobacco have been conſigned to Meſſrs. 
« Thomas and Rowland Hunt, on account of the above bills, and 
« they being apprehenſive that the net proceeds thereof may not 
<« be ſufficient for that purpoſe, have refuſed to accept the ſaid 
« bills, we therefore accept the bill of lading of the ſaid forty 
«© hogſheads of tobacco, and the policy of inſurance for 3600 J. to 

& coyer the ſame in caſe of loſs (being valued in the ſaid policy 
« at 90 J. per hogſhead) both which we now acknowledge the 
& receipt of, and that we will apply their net proceeds when in 
c caſh to the credit of Mr. Robert Vance, as far as the ſaid pro- 
* ceeds will go, in part payment of the above bills. Kenger 
« Maſon for ſelf and late Co.” The tobacco afterwards arriving 
was received and fold by the plaintiff, and produced only about 
1400 J. The occaſion of the difference between this fum and 
the valued price in Row/and Hunt's letter did not appear. 

The cauſe was tried before Lord MAansF1ELD, at the laſt Sit- 
tings at Guildhall, when the plaintiff inſifted, that Rowland 
Hunt's letter of the 15th of April was a virtual acceptance of the 
bills, and that nothing had happened to diſcharge this acceptance, 
That he was therefore entitled, as holder of the bills, to recover 
the difference between their amount and the price for which the 
tobacco ſold. - The defence was, that the letter did not amount 
to ſuch virtual acceptance; but, if it did, that the memorandum 
had cancelled it.— There was a verdict for the defendants, and a 
rule for a new trial was obtained, which was argued on Tueſday, 
the 16th of November, by Dunning, and Cowper, for the plaintiff, 

and the Sollcitor General, and Lee, for the defendants. 

In ſupport of the verdict, it was contended : 1. That the 
agreement contained in the letter, on which the plaintiff relied 
as a virtual acceptance, was only conditional, qualified by the 
contingency, of tobacco of the value of 89/7. per hogſhead being 
configned to the defendants. If the bills, together with the let- 
ter of the 17th of April, had been ſhewn on the Exchange, and 
the refuſal of Thomas Hunt to accept them mentioned at the ſame 
time, no merchant would have taken them as bills pavable by 
the Hunts. But, 2. If there had been an unqualified virtual ac- 
ceptance, it would have been diſcharged by the ſubſequent tranſ- 
action. The mducement to the agreement to accept was the 
profit of the commiſſion. Could it be ſuppoſed, that it could 
be the meaning of the parties, that the defendants ſhould con- 
tinue bound for the difference between the produce of the tobacco, 
and 
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5 the amount of the bills, and yet relinquiſh, to the plaintiff, 1779. 
the profit of the commiſſion, the power of ſelling when hc "I — 
pleaſed, and the ſecurity of the bills of lading and inſurance ? joe 
For the plaintiff, the caſe of Pillans v. Van Mierop (a) was 
cited, as an authority to prove, that there may be, by letters, or | 
agreement, 2 virtual acceptance of a bill of exchange; which, in- | 286 ] 
dependent of any authority, they ſaid, was clear upon reafon and 
principle. The letter of Rowland Hunt was fuch an accept- 
ance; and, as to the tranſaction which was contended to be a dit- 
charge, how could it be imagined that Maſon had conſented to 
take, in lieu of the whole, what was likely only to produce part 
of the amount of the bills, when he had an acceptance for the 
whole? The clear intention was, that the plaintiff ſhould ſell 
the tobacco to diſcharge the demand on the bills, as far as the 
produce ſhould go, but without prejudice to either ſide, 
The court took time to conſider ; and, this day, Lord Mans- 
FIELD, after ſtating the facts as above ſet forth, delivered their 
opinion, as follows : | | | 
Lord MANSTIEID, — The defence at the trial was, that the to- 
bacco was not of the ſtipulated value, and that the Hunts never 
meant to be in advance for the drawers. As to the firſt queſtion, 
there is no doubt but an agreement to accept may amount to an 
acceptance, and it may be couched in ſuch words as to put a 
third perſon in a better condition than the drawer. If one man, 
to give credit to another, makes an abſolute promiſe to accept his 
bill, the drawer, or any other perſon, may ſhew ſuch promiſe 
upon the Exchange, to get credit, and a third perfon, who 
ſhould advance his money upon it, would have nothing to do 
with the equitable circumſtances which might ſubſiſt between 
the drawer and acceptor. But an agreement to accept is {till but 
an agreement, and if it is conditional, and a third perſon takes 
the bill knowing of the conditions annexed to the agreement, he 
takes it ſubject to ſuch conditions. Here there were many things 
ſpecified as the conditions of the acceptance—the inſurance— 
bills of lading—conflignment—a certain number of hogſheads to 
be delivered—of a certain value rated by the hogſhead. On the 
face of the agreement, I thought, at the trial, and ſtill incline to 
think, that the meaning of the parties was, that tobacco ſhould 
be conſigned which ſhould be worth 80 J. per hogſhead. Prize- 
tobacco .muſt, at that time, have meant American tobacco; and 
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ment for ut- 
tering a forg- - 
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the words, 


CASES IN MICHAELMAS TERM 


it is well known, that there is a very great difference between 

the value of the American tobacco, and what comes from the 
Frencb iflands. The difference here is immenſe. The pro- 
duce of the tobacco conſigned was only about 1400 J. It is plain 
the Hunts never meant to be in advance, and I think ſo great a 
difference in the value ſuch a fraud as to entitle the defendants 
to relief againſt the agreement. But, as to this, the reſt of the 
court have doubted, chiefly becauſe there is no evidence to ſhew 
how the decreaſe in the value aroſe; whether, from the inferi. 
ority of the quality, or the fluctuation in the market. If it aroſe 
from buying up refuſe tobacco from the French Weſt Indies, the 
fraud would be clear. But the reft of the court are extremely 
clear that the ſecond inſtrument makes an end of the whole, and 
Ithink the grounds and reaſons are unanſwerable. As to that 
part of the caſe it ſtands thus: The Hunts ſay, <* We are not 
ce hound. This is an impoſition. The tobacco is of an infe. 
& rior value, The letter repreſents it as worth 801. The in- 
« ſurance makes it 90 J. per hogſhead, and it turns out not to 
te be worth 4o/.” If Maſon had meant to ſay, you are liable, 
« and ſhall pay the bills,” what would his conduct have been? 
He would have left the policy of inſurance, and the bills of lad- 
ing, in their hands, and ſued them upon the acceptance. The 
temptation to accept was the commiſſion on the conſignment, 
and they were to have the ſecurity of the goods and the inſur- 
ance. But the plaintiff undoes all this, and ſays, © Then I will 


<<< take all from you—ſecurity, commiſſion, &c.” This was 
ſaying, I will ftand in your place, but not ſo as to be anſwer. 


able for more than the produce of the tobacco.” It is impoſ- 
ſible the defendants could mean to accept, without any benefit 
or ſecurity. We are all clear that this made an end of the agree- 
ment. ; 


The rule diſcharged [+ 79]. 


[+ 79]- Vide Dingwall v. Dunfter, ſupra, p. 247. 


The -K 186 again/} JoxE's, alias Tworow Good. 


WT HIS was an indictment for forgery, which was tried be- 
1 fore Lord MaNsF1ELD, at the laſt Aſſizes for ES. The 
indictment. conſiſted of ſix counts. Upon the firſt, ſecond, and 


© purforting to be a Bank note, mean, that the note, upon the face of it, appears to be a Bank note, and 


the want of ſuch appearance cannot be ſupplied, fo as to ſypport the indictment, by any . repreſentations 
.of the party when he diſpoſed of it, 1 785 | | | 


* fifth, 


IN THE TWENTIETH YEAR OF GEORGE HL. 


fifth, (which charged an intent to defraud the Bank of England,) 
the priſoner was acquitted. The third ſet forth, that he“ hav- 
ing in his. cuſtody a certain forged and counterfeited paper- 
« writing, purporting to be a Bank note, the tenor of which 
« forged and counterfeited paper-writing is as follows, vix.— 
« No. F. 946. I promiſe to pay to John Wilſon, E; or bearer, 
« ten pounds, London, March 4th, 1776. For ſelf and com- 
« pany, of my bank-m England. L. 10. Entered John Jones, — 
.«« feloniouſly diſpoſed of and put away the ſaid forged and coun- 
« terfeited paper-writing, as and for a good and true Bank note, 
„well knowing the ſame to be forged and counterfeited, with 
« jntent-to defraud James Rayner, againſt the form of the ſta- 
« tute, &c.” The fourth count only differed from the third, 
by calling it @ certain forged and counterfeited note, inſtead of 
paper-writing. The ſixth charged, that the priſoner did utter 
and publiſh, as true, a certain falſe, forged, and counterfeited 
paper- writing, purporting to be a promiſſory note for payment of 
money, (and then ſet forth the note as above,) with intent to de- 
fraud the ſaid James Rayner. | 


On theſe counts a ſpecial verdict was found, viz. as to the 


third; that the paper-writing, purporting to be a Bank note, in 
the ſaid third count ſet forth, was not a note filled up by any of 
the officers of the Governor and Company of the Bank of England, 
or entered in any of their books, but was forged ; that the pri- 
ſoner well knowing it not to be a note of the Governor, &c. 
but to be forged, averred it to be a good Bank note, and diſpoſed 
of it as ſuch to James Rayner, with intent to defraud him, and 
that Rayner took it from the priſoner, and gave him 10 J. for it, 
believing it to be a true Bank note; that the Bank frequently 
pay Bank notes which are filled up by their officers, and entered 
in their books, although they happen not to be ſigned. The 
finding on the fourth count was the ſame, only calling it, as in 
the count, a note, inſtead of paper-writing. On the fxth, they 
found, that the ſaid paper- writing, purporting to be a promiſſory 
note, &c. was not filled up, &c. and that the priſoner knowing, 
Sc. averred it to be a good Bank note, and uttered and publiſhed 
it as ſuch, Cc. as on the third count. 

Fielding argued, on the part of the proſecution, that the charge 
and finding were ſufficient to convict the priſoner. That, if a 
forged note is made in the form and appearance of a Bank note 
(a), it purports to be one, although not ſigned, differing in 

(a) Which this was. | 
4 H this 
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this reſpect from a forged deed, which cannot be faid to purbort 


1 being a deed till it is ſigned, the ſignature being of the ellence 


 cgainſt 
Jonts. 
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Monday 
29th Nov. 


It is not ſet- 
tled, whether 
the herbage 
and parnage 


of a foreſt ar 


rateable un- 


Aer 43. El. c. 2. 


of that ſort of inſtrument. That, from the finding, it appeared, 
that the note purported to be a Bank note to the man who te. 
ceived it, and that ſimilitude is not at all neceſſary to conſtitute 
a forgery. He admitted, that the finding did not ſupport the 
ſixth count. 

Mingay was of counſel for the priſoner; but Lord Maxs. 
FIELD ſtopped him, and faid, that the repreſentations of the 
priſoner to Rayner, after the note was made, could not alter the 

purport, which is what appears on the face of the inſtrument 
itſelf. Such repreſentations — make the Party guilty of 7 

ng of or cheat [1]. 

The peer diſcharged. 

[1] The priſoner had been indicted, and | ed on that occaſion, and the preſent indict. 

brought to trial, as. for a fraud, before Black- | ment preferred. Lord Mansfeld ſaid, he 

fore, Juſtice, at the former Aſſizes, but, as ] thought the caſe clear at the trial, but that 

he entertained a doubt whether the offence || he had directed a ſpecial verdict on account 


was not rather a forgery with intent to de- | of. the doubt of e N 1 
fraud the Bank, the priſoner was acquitt- | 


— 


10 NES againſt MAuN SEL I. 


"HIS was an action of treſpaſs, for taking the plaintiff's 
cattle, on a diſtreſs for the poor- rate. The queſtion was, 
whether he was rateable under the ſtatute of the 43d of Elia. 
cap. 2. in reſpect of the herbage and pannoge of part of Rocking- 
ham foreſt, called the Lawn of Beding field A verdict having been 
found for the plaintiff, the caſe was argued, in Micbaelmas term, 


19 Geo. 3. (a), on a rule to ſhew cauſe why there ſhould not 


be a new trial, by Hill Serjeant, Wheeler, Green, and Lee, for 
the plaintiff, and Cuff, Dunning, and Dayrell, for the defend- 
ant. After the argument, the court directed, that inquiries 
ſhould be made on both ſides, in order to diſcover whether there 
was any inſtance of ſuch property being rated in any part of the 
kingdom. The reſult of thoſe inquiries was, that no inſtance 


could be found, and their being a difference of opinion in the 
court, the cauſe ſtood over for judgment till this day, when Lord 


MansFIELD ſtated the caſe, and the reaſons for granting a new 
trial, to the following effect: 


(a) Thur/doy, 19th Now. 1779. 
Lord 
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Lord MANSFEELD,—This is an action of treſpaſs. The de- 
claration conſiſts of two counts. The firſt for entering the 
olaintiff's cloſe, and taking his cattle. The other for taking his 
cattle generally; and upon this the cauſe proceeded; and not 
guilty being pleaded, the queſtion was, whether the herbage and 
pannage of the Lawn, part of Rockingham foreſt, is a ſpecies of 
property rateable to the poor. If it is, the defendant was en- 
titled to a verdict; if not, the plaintiff. The ,plaintiff's intereſt 
was as occupier-under Mr. Hatton, but whether as tenant, ma- 
nager or ſervant, did not fully appear; but it did appear that 
he was a perſon in the viſible occupation of the property. Mr. 
Hat ton's title was under a grant from Queen Elizabeth, to Sir 
Chriſtopher Hatton, of the office of keeper of the Lawn and deer, 
and of the berbage and pannage. In the 4th Inſtitute, Herbagr 
and pannage is thus explained. He that hath the 4erbage or 
i pannage of a park by the grant or demiſe of the King, or any 
Other, cannot take any Serbage or pannage, but of ſurpluſage, 
% oer and above the competent and ſufficient paſture and feed- 
„ing of the game; and if the owner of the game ſuffer the 
game ſo to increaſe, as there is no ſurpluſage, then he that hath 
* the herbage and pannage, cannot put any beaſts in the park.” 
The ſame definition is adopted by Sir Francis North, in his ar- 
gument in the caſe of Potter v. North (a). The form of the af. 
ſeſſment was on the lodge and Lawn, but there was no queſtion 
on any thing but the herbage and pannage. The-cauſe was firſt 
tried before BLAcKsToNE, Fuftice, and he inclined to think, 
that the property was not rateable, but the jury found for the de- 
fendant. It then came on here, on a motion for a new trial, 
when a great deal was ſaid about the ſituation, whether paro- 
chial or not; but the court ſtript the caſe of every thing of that 
ſort, and, without giving any opinion, directed a new trial, on 
the ſingle queſtion, whether rateable or not. On the ſecond 
trial, ASHHURST, Fuſtice, delivered it as his opinion to the jury, 
that the property was not rateable, and they found for the plain- 
tiff. Another motion for a new trial has been made, and the 
queſtion fully argued at the bar. Since the argument, there 
have been conſiderable doubts in the court, which have been the 
occaſion that the caſe has ſtood over till now. We have long 
been agreed upon two propoſitions : vs. 1. That the uncertainty 
of the value is not material; that merely affects the quantity of 


(4) 1 Yeatr, 383. 39m. 
2 the 
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the rate: 2. That whether the herbage and pannage is enjoyed 
by the grantee in fee, or by a tenant for life, years, or from year 
to year, or by a keeper, or ſervant is not material. If the Proper. 


e y is rateable, any of thoſe ſorts of occupiers are. Theſe two 


12914 


Jas determined in this court in E. 16 Geo. 


-propoſitions lay out of the caſe all the particular circumſtances 
concerning the nature of the plaintiff's occupation, and bring it 
to the ſimple queſtion of law. Upon this we have been long di- 
vided, and we have conſulted ſome of the other Judges, but 
without ſatisfaction. The arguments againſt the rateability were, 
that the owner or grantee of the foreſt might deſtroy the pro- 
perty entirely, by increaſing the number of the deer. Such gran- 
tee would be rateable to the full value of the whole, for the fo- 
reſt is only exempted from the poor-rate while in the hands of 
the crown. By diſaforeſting, the herbage and pannage might 
be extinguiſhed. It is a ſpecies of property which does not lie 
in occupancy, and treſpaſs or ejectment will not lie for it. 
There is no inſtance where it has been rated, though there is a 
great deal of this, ſort of property in the kingdom. The autho- 
rities on this fide were Vaughan 188. 2 Bulftrode 249. Croke, 
Car. 492 (a). 1 Levinz. 213. On the other ſide of the que- 
ſtion, the conſequence from the caſes concerning occupancy was 
.denied ; for, though this property might-not lie in occupancy, 
according to the ſtrict common-law ſenſe of the word, it might 
be occupied within the meaning of the ſtatute of Elizabeth. 
Tf ſo, the uſage would not alter the queſtion. The caſe of 
Rolle v. Gell [i] was much relied on; but it did not convince, 


[i] The caſe of Roxwlls v. Cell & another dig ore in the place, and are entitled to a 
quarter of a yard of ground adjoining to 
3. [+ 80]. It was an aQion of treſpaſs for | their work; and great quantities of land are 
taking lead ore; verdict for the p/ain!7f, | rendered uſeleſs by working the mines; 
and a caſe reſerved, which ſtated ; That T hee duties had never been rated, but, in 
the plaintiff was, (in conſideration of 1590/. | the neighbouring pariſh, the duke of De- 
paid to the. King as a fine,) leſſee of all the | woxfiire had been rated, under the ſame 
lead mines, with the lot and cope, in the foak | circumſtances, for 40 years; The miners, 
. Or wapenta ke of IWeorkjwworth, in. Derbyſoire, or the proprietors of mines, in the county of 
for 31 years, at 1447. per ann; That he | Derby, had never been rated. 
was aſſeſſed to the poor for lot and cope, BuiLte, Fuftice, (then at the bar,) argued 
and having refuſed to pay was diſtramed | fox the plaintiff, and . Wheeler for the de- 


upon; That let is a duty of the 13th diſh | fendants. | | 
or meaſure of lead ore, made merchantable; The court held that this property was 


Cope 6d. for every nine diſhes raiſed at the | rateable, and not within the reaſon of tae 
mines; Thoſe duties were without any riſk | caſes of the Smelting Company v. Richard/on, 


to the plaintiff; They produced in that | A. 3 Geo. 3. 3 Burr. 1341. and Rex v. Fan 
year pool. but varied and were. uncertain in | Jewall, E. 33 Ges. 2. 2 Burr. 991. 
their value; All the King's ſubjects may 


(a) Pl. 17. 


So] Since reported, Comp. 453- 
| Ee becauſe 


IN THE TWENTIETH YEAR OF GEORGE III. 


becauſe there the profits aroſe from the ownerſhip: of the ſoil, 
(whereas herbage and pannage is only a privilege,) and eject- 
ment will lie for a mine, Cro. Fac. 150 (6). Another caſe, 
in 3 Keble 540, was more material (c). That caſe goes to ſhew, 
that tolle are rateable, and zhey do not lie in occupancy, according 
to the legal definition, nor can they be the ſubject of an ejectment. 
The authority of that caſe however was much doubted. It is 
a looſe note, by a bad reporter, of a rule to ſhew cauſe; and 
it does not appear that cauſe was ever ſhewn. But the caſe 
was ſo appoſite that, in the laſt vacation, I got an inquiry made 
in the country to which it relates, and I found that the toll 
there mentioned has been rated as far back as memory goes [2]. 
This confirms the note in Keble very much, and ſhakes the opi- 
nion againſt the rateability, The queſtion is of great conſe- 
quence, and affects many perſons, and, therefore, we are all of 
opinion that there ſhould be a new trial, in order that the par- 
ties may have an opportunity of having the point ſettled upon 
a ſpecial verdict in the moſt ſolemn manner known to the conſti- 
tution. 

The rule made abſolute. 


[2] The toll of Putney bridge is regular- I in each. There are collectors at each end. At 


ly rated in Putney pariſh, and alſo in Fulham, 


being valued at the ſame ium, (700. a year,) { then the bridge was not aſſeſſed in Putney. 


(4) B. R. H. 4 Fac 1. Commyn v. Kino. (c) Corporation of Wickham v. the Mayor, pl. 36. 


BAR HER again} FLETCHER. 


HIS was an action on the ſame policy with Barber v. 

French (a), tried at the ſame time, the ſame rule entered 
into, and a ſimilar verdict found; but here, beſides the ground 
mentioned in that caſe, there was another ſtated, viz. that, ſince 
the trial, a material repreſentation which had been made to Shu/- 
bred the firſt underwriter on the policy, and which turned out 
to be falſe, had been diſcovered. After the other caſe was diſ- 
poſed of, this ſtood over, on this point, till an affidavit of the 
fact ſhould be procured from Shulbred. 


vitiate the policy, although it ſhould turn out, that ſhe actually ſailed ſix months before. 


(a) Supra, p. 281, 


4 I Cauſe 


firſt there was none at the Putney end, and 
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Monday 
29th Nov 


A repreſen- 
tation made 
to the firſt 
underwriter 
extends to all 
the others. — 
A repreſenta 
tion, that the 
ſhip 1s ex- 
pected to ail 
ſrom the coaſt 
of Africa on 
ſuch a day, 
is not mate- 
rial, ſo as to 
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CASES IN MICHAELMAS TERM, &c. 


Cauſe was this day ſhewn, when it appeared, from SBulbreds 
affidavit, that, when he ſigned the policy, in March, 1778, the 
broker was getting ſeveral others, on other ſhips, ſubſcribed at the 
ſame time, all belonging to the ſame owner, and ſaid, ſpeaking of 
them all Which veſſels are expected to leave the. coaſt of 
% Africa in November, or December, 1777. In truth, the veſſel 
in queſtion had failed in May, 1777, and Shulbred ſwore, in his 
affidavit, that, if he had known that circumſtance, he would not 
have ſigned. There had been actions brought againſt all the un- 
derwriters on the policy, except Shulbred. 

Davenport, for the defendant, inſiſted, that a repreſentation 
to the firſt underwriter is conſidered as made to all who fign after 
him; and that the repreſentation here was material, or at leaf 
ſuch as ought to be ſubmitted to a jury, for them to judge of its 

materiality. | | = 

Lord MANnsFIELD,—lIt has certainly been determined, in a ya. 
riety of caſes, that a repreſentation to the firſt underwriter ex. 
tends to the others. But under what circumſtances has the de- 
fendant gone to trial in this caſe? He certainly knew what had 
been repreſented to himſelf. He was acquainted with $hulbred, 
and had an opportunity of aſking before the trial what had been 

repreſented to Sim. If therefore this evidence is ew, it is ow- 
ing to his own negligence. But the repreſentation is not mate- 
rial. It was only an expectation, and the underwriters did not 
inquire into the ground of the expectation. This was lying by 
till after a trial, in order to make an objection if the verdict 
ſhould be for the plaintiff. | 

The rule diſcharged [+ 81]. 


[+ 81] In thecaſe of Shirley v. Wilkin/on, | diſcloſe the whole, and what he conceals, 
which came on in B. R. M. 22 Geo. 3. upon | ſhall appear material to the jury, they ought 
a motion for a new trial, Lord Mansfield | to find for the underwriter, the contract, 
and the reſt of the court were clearly of opi- | in ſuch caſe, being void, although the con- 


nion, that, if the broker, at the time when | cealment ſhould have been innocent, the 


the policy is efeQed, in repreſenting to the | facts not mentioned having appeared im- 
anderwriter the ſtate of the ſhip, and the | material to the broker, and having not 
laſt intelligence conceriiing her, does not {| been communicated merely on that account. 


The End of Micyuartiamas Term 20 GEORGE III. 
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ARGUED and DETERMINED 


IN THE (ſl 
court of K IN G BENCK 
1 

Hilary Term, 


In the Twentieth Year of the Reign of GrOROE III. 


GRINDLEY againſt Holloway. 


| HIS was an action of treſpaſs, in which, on the plea of 
not guilty, a verdict was found for the defendant. In 

the laſt term, Vood had obtained a rule to ſhew cauſe, 

why it ſhould not be entered on the roll, that the defendant was 
a conſtable, and that the ation was brought for what he had 
done in the execution of his office. By the ſtatute of 7 Fac. 1. 
c. 5. (a), it is enacted, That if any action ſhall be brought 
againſt a juſtice of peace, conſtable, &c. for any thing done by 
virtue or reaſon of his office, he may plead the general iſſue, 
and give the ſpecial matter in evidence; and, if the verdict 
{hall paſs with the defendant in ſuch action, or the plaintiff 


become nonſuit, or ſuffer a diſcontinuance, in every ſuch calc, 


: the juſtices or juſtice, or ſuch other judge before whom the ſaid 
matter ſhall be tried, ſhall allow to the defendant his double cojis. 
There was no indorſement on the Poftea, nor certificate, in this 
caſe ; but, in an affidavit of the defendant, it was ſworn, that 
the act for which he was ſued, was done in the execution of his 
. | 

(a) Made perpetual, 21 Jac. I. c. 12. 


2 Mood 


1760. 


— 


12941 


Tueſday 
25th Jan. 


To entitle a 
conſtable, &c. 
to double 
coſts under 
7 Jac. 1. c. 5. 
after a verdict 
for him, it 
muſt be certi- 


fied, by the 


judge ο 


tried the cauſe, 
that he was 
acting in the 
execution of 
his office. 
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GRINDLEY 


againſt 


HoLLowaAY. 


[* 295] 


CASES IN HILARY TERM 


mood, in ſupport of the rule, cited Rex v. Poland (a), and De. 
veniſh v. Mertins (6) a caſe on this very ſtatute, where it is 
ſaid, that, when there is a verdict for the defendant, the faQs en. 
titling him to double coſts are to be put upon the record by way 
of ſuggeſtion. He alſo mentioned ſome modern caſes, -which haq 
been furniſhed him by the Maſter, particularly one of Hickman 
v. Goring (c), a note of which was read by Bur LER, Fuſtice, 

Howorth, for the plaintiff, inſiſted, that it was Clear, from 
the words of the ſtatute, that he judge who tries the cauſe muſt 
certify, that the a& complained of was done by the defendant in 
the execution of his office. The ſtatute did not ſay, ** ſuch ge. 
s fendant Hall be allowed his double coſts,” but the juſtice or 
& juſtices, &c. ſhall allow him,” &c. Whether the defendant 
was or was not acting in the execution of his office, was an in- 
ference of law to be drawn from the particular facts proved, 


which the judge at Nui Prius was able to do, but the court could 


not, without trying the cauſe again. The defendant's affidavit 


was abſurd; it was ſwearing to matter of law. The caſes cited 
did not apply. In that of Devenih v. Mertins, the plaintiff 
having moved to diſcontinue, the court made the payment of 
the double coſts part of the terms on which the motion was 
granted, and what was there ſaid about a ſuggeſtion was foreign 
to the caſe before the court. But the point was expreſsly decided 
in a caſe in Ventris (d), where a ſuggeſtion, like that now prayed 
for, after a verdict for the defendant, was refuſed, on the ground 
that it was the province of the judge before whom the cauſe was 
tried to allow the double coſts. —He ſtated an affidavit, (which 
was read,) by which, he ſaid, it would appear, that the defend- 
ant was not acting in the execution of his office. | | 
| The rule diſcharged [+ 82]. 
(a) B. R. E. 3 Geo. 1. 1 Str. 49. (4) Anon, C. B. B. 1 V. & M. 


(36) B. KR. E. 7 Geo. 2. 2 Str. 974. | 2 Ventr. 45. 
(c) B. R. H. 15 Gee. 3. 


[+ 82] But, where there is a ſpecial ver- | does not appear, upon the record, in what 


dict, and it appears, by the facts there capacity the defendant was acting, an allow- 


found, that the act, for which the action | ance by the Judge is neceſſary, but not 


was brought, was done by the defendant by | when 1t does appear on the record, that he 


virtue or reaſon of his office, as a juſtice of } was acting by virtue of his office; that the 


peace, &c. the Maſter muſt tax double coſts, | caſe of a diſcontinuance, provided for by 


though there has been no certificate, nor al- | the ſtatute, ſhews, that the right to double 


lowance by the Judge who tried the cauſe. 
This was determined in thecaſe of Rann v. 
Pickins, B. R. M. 23 Geo. 3. Lord Mans- 


field, and Buller, Juſtice, ſaid, upon that | 


occaſion, that, in common caſes, where it 


3 


coſts was not meant to be confined entirely 
to ſuch allowance of a Judge at Nif Prius. 
The Maſter being aſked, ſaid, he had no 


doubt, but that he ought to tax double colts. 


The 


IN THE TWENTIETH YEAR OF GEORGE 111. 


The Kida againſt the IxnHABTTAN TS of UnDer-Barkow 
and BrapLEev-FigLD. 


WO juſtices hack removed Thomaſſine Hallhead, from 

the town and hamlet of Uſverton, in Lancaſhire, to the 

townſhip or diviſion of Under-Barrow and Bradley-Field in 

Weſtmoreland, the court of quarter ſeſſions for Lancaſhire ©: con- 
firmed their order, and ſtated the following caſe. 

« Thomaſſine Hallhead ſingle woman, being ſettled in the 
« townſhip of Under-Barrow and Bradley-Field, in the county 
« of Weſtmoreland, by a derivative ſettlement from her father, 
« was hired for one year from Whitſuntide, 1970, to Whitſuntide, 
« 1771, to D. Burrow, then an inhabitant of the faid town- 
« ſhip, for the yearly wages of 18 f. where ſhe lived with him, 
« under this hiring, till the 12th of May, 1771. Her maſter 
« then removed with her into the townſhip of Strictland Roger, 
« jn the ſaid county of Weſtmoreland, and ſhe there continued 
« ſeyen days, in the ſaid ſervice, (which completed the year,) 
« and received her wages. Then, ſhe again hired herſelf to the 
* ſame maſter for another year, from Mbitſuntide, 1771, to 
« Whitſuntide, 1772, for the wages of 25 5s. and, under this laſt 
« hiring, ſhe continued in Stricꝶland Roger, from Whitſuntide, 
<« 1771, till Cand/emas following, when, by mutual conſent, 
« ſhe quitted her ſervice, and received her wages up to that 
« time... 

Wilſon, and Wood, now ſhewed cauſe againſt quaſhing the 
orders. They endeavoured to diſtinguiſh the caſe from that 
of Rex v. Croſscombe (a), where the pauper, having been hired 
for a year in one pariſh, and having lived that year there, and 
received his wages, continued a quarter of a year longer, and 
then went with his maſter into another pariſh, and lived with 
him there fix months, without coming to any new agreement; 
and the court held that he was ſettled in the laſt pariſh, That 
caſe, they faid, was argued on the ground of there being no in- 
terruption,—no new contract, - but a continuance, and pro 
longation, of the term of ſervice, under the firſt hiring. 80 
when there is a demiſe for a year, and the tenant holds over with- 
out any new bargain, he is ſtill conſidered as holding under the 


(a) M. 19 Geo, 2. 2 Str. 1240. Burr, Setil. Caſes, No, 87, 
4 K : Orl- 
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Wedneſday, 
26th Jan. 


If there is a 
hiring for a 
year and ſer- 
vice in the 
pariſh of B, 
and, before 
the end of the 
year, the ſer 
vant removes 
with the maſ- 
ter to the pa- 
riſh of C, 
{erves out the 
year there, is 
hired to the 
ſame maſter 
for another 
year, with an 
increaſe of 
wages, and 
ſerves him 
ſeveral 
months lon- 
gerin C, a 
ſettlement 1s 
gaine 4 in C. 
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i CASES IN HILARY TERM. 


i * 

| : 1780. original demiſe. But here the firſt contract was at an end, both in 

— form * and ſubſtance; there muſt have been a new bargain, the 
_ 4 wages were different; and the ſeſſions had not ſtated that there 
8 1 was not a chaſm in point of time between the firſt and ſecond 
Leagy! hiring. The ſecond muſt be conſidered exactly as if there had 


been a change of maſters. The ſervices in the two places 
could not be tacked together as in the caſe of Rex v. Croſs 
combe, becauſe the pauper having already a derivative ſettlement 
in Under-Barrow, the time ſhe ſerved there could not have ope- 
rated ſo as to gain a ſettlement there, and therefore it ought not 
to be taken at all into the account. | 
Dunning, Chambre, and Howorth, argued on the other ſide. 
They obſerved, that, although, in the caſe of Rex v. Cry. 
combe, the circumſtance of there being no new bargain was re. 
lied upon at the bar, the court did not decide upon that diſ- 
tinction, but on the contrary, LER, Chief Juſtice, mentioned 
ſeveral caſes, in which a ſettlement was held to have been 
gained where there was a year's ſervice under two hirings (a), 
and ſaid he could ſee no difference. If a chaſm of an hour or 
two were to be admitted to have taken place in this caſe, be- 
tween the end of the firſt year and the new bargain for an in- 
creaſe of wages, that, they ſaid, would not make ſuch an inter- 
ruption as to prevent a ſettlement. For this, they cited, Rex y, 
Fifehead Magdalen (6), where there was an interruption and ab- 
ſence from the maſter's houſe for above an hour; Rex v. Elles- 
feld, where the interruption was ſtill longer, but not for a whole 
day [1]; and alſo a caſe from this very townſhip of Under-Bar- 
row (c). | | 


[1] That caſe was argued H. 17 Geo. 3. by ] In the former caſe of Rex v. Under-Barrow, 
Lawrence on one ſide, and Mansfield, Dunning, | cited in this, it was attempted to overturn the 
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and Kirby, on the other. The circumſtances 


were very nearly the ſame with thoſe in 
Rex v. Fifchead Magdalen. The ground of 
the deciſion, in both, was the maxim, that 
there is no fraction of a day. The pauper 


a diſcontinuance however ſhort were to pre- 
vent a ſettlement there could never be one 


gained where the year was ſerved under two 
hirings, becauſe there can be no new hiring 
without ſome degree of interruption.— 


(a) Burr. Settl. Caſes, loc. cit, p. 259. 


_— 


doctrine in favour of ſettlements gained by a 
year's ſervice under two hirings tacked toge- 
ther, as being contrary to the true ſenſe of 
the words of 8& g Will. z. c. zo. and Sir 


Janes Burrow, in his report of the caſe, has 
was in the ſervice every day in the year. If 


inveſtigated with great accuracy the hiſtory of 


| the firſt decifions on this point. 'The court 


thought themſelves bound by the authority 
of thoſe deciſions. 


(e) H. 6 Geo. 3. Burr. Settl. Cafes, 1128. 


(0 M. II Geo. 2. Burr. Settl. Caſes, No. 37.] No. 175. 


Lord 


IN THE TWENTIETH YEAR OF GEORGE III. 


Lord MANSFIELD,—We are all very clear, that this was a 


continuance of the ſame ſervice, with an increaſe of wages. 
Both orders nn 


RokkRTSs and another againſt HakTLEY. 


N an action for money had and received, which was tried 

before Lord MANSFIELD, at the laſt Sittings, at Gui/dball, 
the caſe was this: Two letter of Marque ſhips, one called the 
Henry, belonging to the plaintiffs, the other called t Two Bro- 
thers, which belonged to the defendant, had taken the Ga/tor, 
a French Eaſt-India- man, and the defendant, in the character 
of agent, had received the prize-money for both. The plain- 


tiff demanded 47s ſhare, and the defendant was willing to pay 


him what he, (the defendant,) ſaid he was entitled to, after de- 
ducting 5 per cent. for commiſſion, which he claimed as agent. 
The plaintiff inſiſted upon a larger proportion than what the 
defendant offered, and alſo refuſed to allow the commiſſion, on 
the ground that the defendant had no authority to a& as his 
agent, The defendant had paid into court what he admitted to 
be due, and the jury found a verdict for him. 

Lee now moved for a rule to ſhew cauſe, why there ſhould 
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"Thurſday 
27th Jan. 


If a prize is 
taken by two 
or more pri- 
vateers, they 
are to ſhare- 
proportiona- 
bly according 
to the num- 
ber of men of 
which their 
reſpective 
crews conſiſt. 


not be a new trial, upon two grounds. 1. Becauſe, according 


to the evidence given at the trial, the plaintiff's ſhip had forty- 
five men on board, and the defendant had only allowed as if ſhe 
had had forty-four. 2. Becauſe the defendant had no claim as 
agent, In ſupport of this laſt ground he offered to read an affidavit 
of the plaintiff's denying the appointment of Hartley to be agent. 


Lord MansFiELD,—The parties came to trial on two queſ- | 


tions. 1. Whether the defendant was agent. 2. What was to 


be the rule of diviſion between the two joint captors. Upon 


the laſt, after a good deal of evidence from perſons converſant 
in the diſtribution of prizes, it came out, and was agreed upon 
on both ſides, on the authority of a caſe before me at the Cocł- 
Pit, that, where there has been no ſpecial proportion of diſtri- 
bution agreed upon, the diviſion ſhall be according to the num- 


ber of men on board each ſhip. In the courſe of the trial it 


appeared that both ſides had been under a miſtake as to the 
number of the men in the plaintiff's ſhip, and it was agreed 
that 


— - = 


\ 

; 
bi 
8 
7 
why 
1 
* 
| 
rr 
1 

T4 
Ls 


312 


1780. 
Rorzars 


again 
HARTLEY. 


{ 299] 


Tueſday 
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Tf an attor- 
ney 1s ſued 


by original as 


acceptor of a 
bill of ex- 
change, he 
may plead 
his privilege 
in abatement 
an ſuch a caſe, 
as well as in 
any other per- 


ſonal action. 


CASES IN HILARY TERM 


that they were forty-five inſtead of forty- four; ſo that the defen. 
dant had not paid enough into court. But I was of opinion, as this 
was a liberal action, it would be improper to permit the plain- 
tiffs to have a verdict for what is called a Norfo/t groat; that 
is, on a queſtion which neither of the parties had come to 
try (a). The queſtion on the agency was a very material 


part of the cauſe, but we cannot grant a new trial on the affda- 


vit of the plaintiffs, who could not be examined at the trial, 

The rule refuſed ;—But it was referred to the Maſter to take 
an account if any thing, and what, was due to the plaintiffs; 
the defendant, in the mean time, not to take out execution for 
his coſts till further order from the court. [+83] 


(a) Vide Longchamp v. Kenny, ſupra, E. 19 Geo. 3. 5. 132. 


[+83] Vide Wemyſs v. Linxes, infra, 310. Le Note. Cornu v. Blackburne, E. 21 Ge, 3. 
Caux v. Eden, H. 21 Geo. 3, infra, 572. infra, 619. Anthon v. Fiſher, T. 22 Ge, 3. 
Lindo v. Roduey, H. 22 Geo. 3, infra, 591, | infra, 626, Note [1]. 

Note [1]. Mitchell v. Rodney, infra, 597, | 


CoMEeRFORD ægainſt PRICE. 


CTION, by original, againſt the defendant, as acceptor of 
a bill of exchange.—The declaration ſet forth, that the 


" drawer had directed the bill of exchange to the defendant, by the 


name and deſcription of Mr. William Price attorney at law.— 
The defendant pleaded, in abatement, that, at the time of ſuing 
out the original, he was an attorney of this court, and that, ac- 
cording to the immemorial cuſtom and privileges of the court, 
every attorney of the court, who is ſued in any perſonal action, 
ought to be ſued by 3ill, filed and exhibited againſt him as being 
prefent in court, and that no attorney is compellable againſt his 
will to anſwer in any perſonal action proſecuted by original; 
and averred, that he had been impleaded by the faid original 
writ againſt his will, and againſt the cuſtom and privileges afore- 


ſaid.— The plaintiff demurred generally. 


Davenport argued for the plaintiff, that, if this privilege of 
attorneys were to be held to extend to actions on bills of ex- 
change, it would be productive of great inconvenience to trade, 
for a bill could not be filed in the vacation, and if the bill 
of exchange became due in the vacation, (which was the caſe 

| | here, 


IN THE TWENTIETH YEAR OF GEORGE III. 


here,) an attorney, who was an acceptor or indorſee, might {et 
the holder at defiance for ſeveral months, ſo that the ſecurity 
would be worſe than in the caſe of other perſons, and not what 
the holder is entitled to by the cuſtom of merchants. By ac- 
cepting the bill, the defendant ought to be conſidered as having 
waved his privilege. When an attorney aſſumes a new character, 
as by taking upon him the office of executor or adminiſtrator, or 
by joining with another perſon in any contract, he loſes this pri- 
vilege, whether he is plaintiff or defendant. Here, by ſigning 
the bill of exchange, the defendant had taken upon him, in 
the eye of the law, the character of a merchant. He ſaid there 
were no caſes on the ſubject, but that he had known many in- 
ſtances where attorneys had ſubmitted to arreſts on original in 
actions upon bills of exchange, and that the point had never been 
diſputed till now. | 

Bower was to have argued in ſupport of the plea, but Lord 
MansFIELD ſtopped him. 

Lord MANnsFIELD,—This caſe is extremely clear. A man 
does not make himſelf a merchant by drawing or accepting a bill 
of exchange. Here the very bill of exchange itſelf deſcribed the 
defendant as an attorney. If there are no caſes it is becauſe the 
privilege cannot admit of a doubt, | 

BULLER, Fuftice,—It muſt not be taken for granted, that a bill 
cannot be filed in vacation. I think there has been a caſe before 
the court, ſince I have been on the Bench, where it was deter- 
mined, that it may be done to ſave the ſtatute of limitations [+84], 

| As 


[#84] The following caſe has been fince | commencement of the term, the ſtatute of 
decided: limitations would have attached. 
Weed now cited, in ſupport of the rule, 
LANE v. WR EAT, B. R. M. 23 Geo. 3. | Broadwaite v. Blackerby, (a). 
| | | Wallace and Leycefter, for the plaintiff, 
Mood had obtained a rule to ſhew cauſe, | Rated, that it was become the conſtant prac- 


why the proceedings ſhould not be ſet aſide 
as irregular, the defendant being an attor- 
ney, and the action having been commenced 
by bill filed in the vacation, It appeared, 
that, if the plaintiff had waited till the | 


(a) B. R. H. 9 V. 3. 12 Med. 163. 


Cemb. 465.— Lide, alſo, a caſe of Holloway | 


v. Croſs, B. R. E. 17Geo. 2. cited by Deniſon, 
Juſtice in 2 Burr, 1052, where it is ſaid, 


« That EY are conſidered in the ſame | 
; 4 L 


tice to file bills againſt attorneys, in vaca- 
tion, to prevent the ſtatute of limitations 
from attaching, (in which they were con- 
firmed by the Maſter,) and relied on what 
was ſaid by an in W * v. 


light with attorneys, (who are ſuppoſed 
© to be always preſent in court,) againſt 
ce whom bills cannot * filed, but in term 
« time. 


* 


Price. 


again 


Paickx. 
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laid, yet, if, 
under thecir- 
cumſtances, 
the payment 
of the proſe- 
cutor's ooſts 
appears an 


CASES IN HILARY TERM 


As to the inconvenience ſuppoſed to attend this privilege in the 
caſe of bills of exchange, I do not ſee that there is any. Every 
perſon who takes one ought to make it his buſineſs to inquire 
into the ſituation and circumſtances of thoſe whoſe names are 
upon it. And, with regard to the advantage of the arreſt, tha; 
was Originally only meant to compel an appearance ; nothin 
farther can be done in the vacation ; ſo that by filing your bill 
againſt an attorney the firſt day of the term, you are as far ad- 
vanced 1 in the cauſe as if he had been arreſted. 
Judgment for the defendant [+8 "I 


Price, They alſo cited ee v. Mark- | againſt all the King's ſabjets for the fur. 
land (a) as applicable, in point of argument, | therance, but never for the hinderance, of 
and principle, and argued from the abſurd | juſtice. Why ſhould an attorney be in @ 
conſequences which would follow, if the rule | different fituation from other perſons, 
contended for on the other fide were uni- A8HHURST, Juftice,—In common caſes, 
verſally eſtabliſhed, ſince, in caſes where an there is no occaſion to take this courſe, be- 
action given by ſtatute muſt be commenced | 'cauſe no time is gained by it. 
within three months, it might ſo hap- BuLLER, Juſtice, — The reaſon of the 
pen that the three months would begin and | caſe i in Comlerbach cannot be ſupported, viz, 
expire, before the commencement of the that a bill filed in vacation cannot be refer. 
term. red either to the precedent or ſubſequent 
Lord Mansfield, —Public juſtice is con- | term, If that were true, no proceedings 
cerned in this queſtion. The Maſter ſtates | could go on out of term. 
the practice to be to file bills againſt attor- | The rule diſcharged, 
neys in vacation, Fictions are allowed 


** 


* 
(a) C. B. H. 17 Geo. 3. 2 Blackt. 1131. 


[+85] An attorney who is arreſted by capias | muſt plead ſuch privilege in abatement, 
on a ſpecial original out of the ſame court, | Cro/5ley v. Shaw, C. B. E. 16 Geo. 3. 2 BI. 
is not entitled to his diſcharge on ſerving | 1085. 
the ſheriff with a writ of privilege, but 


The King againſt Morgan and another. 


HIS was a rule to ſhew cauſe why an information ſhould 
not be filed againſt the two defendants, one of them for 
ſending, the other for carrying a challenge. Upon ſhewing 
cauſe, the court thought there was ground for granting the in- 
formation. But, under all the circumſtances, were of opinion, 
that it would be a ſufficient puniſhment if the defendants paid 


the coſts; and, therefore, diſcharged the rule on thoſe 
terms. | 


adequate puniſhment, they will diſcharge the rule, on the defendant's undertaking ſo to do. 


THELLUS9ON 


IN THE TWENTIETH YEAR OF GEORGE III. 


THELLUSSON againſt FLETCHER. 


HIS was a rule to ſhew cauſe, why the inquiſition on a 

writ of inquiry, in an action on a policy of inſarance, 
ſhould not be ſet afide, The caſe was this ; The policy was 
on goods on board three French veſſels, from Saint Domingo to 
Bourdeaux. The material part of it, as to this caſe, was in the 
following words: On all goods loaden or to be loaden aboard 
« the ſhips Le Soigneux, La Pucelle, and Le Vaingueur, all or any 
„of them: The ſaid goods and merchandizes by agreement are, 
and ſhall be, valued at | (a), on 25 caſks 
« of clayed ſugar, and 12 hogſheads of muſcovados : The policy 
« to be deemed ſufficient proof of intereſt in caſe of loſs.” The 
firſt count in the declaration ſtated, that goods to a great amount; 
being the property of certain foreigners, had been ſhipped on 
board Le Soigneux, and that ſhe had been loſt. The ſeeond aver- 
red, that the goods were ſhipped on board the three ſhips, or ſome 
or one of them, to the amount of the ſum inſured, and that wo 
of them had been captured and the other loft. The defendant 
had underwritten 300 J. and having ſuffered judgment by de- 
fault, the jury, on the writ of inquiry, aſſeſſed the damages at 
that ſum, without any proof of the amount or value, or any 
evidence whatever, * of the defendant's hand writing to the 
policy. 

The Solicitor General, for the plaintiff, —Bearcroft, and Da- 
venport, for the defendant. 

It had been urged, on the part of the defendant, before the ſhe- 
riff, and was now, that it was incumbent on the plaintiff to give 
ſome-farther evidence of intereſt, and to prove that ſome ſugars 
belonging to the inſured had been ſhipped. An affidavit was pro- 
duced tending to ſhew that, in fact, the inſured had no intereſt. 

The Solicitor General contended, that, by the expreſs agree- 
ment of the parties, no other proof of intereſt but the policy 
was required, and this inſurance on foreign ſhips and proper- 
ty was not within the ſtatute prohibiting ſuch policies (5), ſo 
that the plaintiff was entitled to recover the ſum inſured by 
the defendant, even if it could be proved that the inſured had 
no property on board, 


(4) This was left blank, as here printed. (6) 19 Goo. 2. c. 37. 
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the damages [F86],” 


CASES IN n TE RM 


The court ſaid, "a this was not a policy within the ſtatute, 
foreign ſhips not having been included in that act, on account 
of the difficulty of bringing witneſſes from abroad to prove the 


intereſt. The only difficulty there could have been here waz 
from the circumſtance of there being three ſhips, but the ſe. 


cond count was ſo framed as to make the caſe the ſame as if there 
had been but one. By ſuffering judgment, the defendant had 
confeſſed the plaintiff s title to recover, and the amount was fixed 
by the ſtipulation in the policy. 

Bur LER, Juſtice, obſerved, that writs of inquiry are often 
ſued out in caſes where they are not neceſlary [1], as, for in- 
ſtance, in actions on covenants for the payment of a ſum certain, 
and, for this, he cited a caſe in 2 Saunders (a). He ſaid it does 
not follow, becauſe a writ of inquiry has been awarded, that the 
amount of the demand is uncertain. In actions upon a bill of 
exchange, or a promiſſory note, nothing but the inſtrument is 
to be proved before the jury [2], the ſum being thereby aſcer- 
tained, Though, even in caſes where there is no neceflity for a 
writ of inquiry, that proceeding is of uſe, when the plaintiff 
goes for intereſt, which the Jury aſſeſſes in the name of 
damages. 


The * diſcharged [ * 


| [1] Vide Bruce v. Rawlins, C. B. E. the declaration, it has been ſettled, in many 
10 Gee. 3. 3 Will. 61, 62. where, on a mo- | inſtances, that it muſt be produced before the 
tion to ſet aſide the inquiſition on a writ | inquiry jury. Billers v. Bowles, C. B. H. 
of inquiry for exceſſive damages, in an ac- | 18 Geo. 2. Barnes Quarto Edit. p. 233. 
tion of treſpaſs, the Reporter makes Wilmot, | Ellis v. Wall, C. B. T. 19 20 Gee. 2. ibid. 
Chief Juſtice, ſay, This is an inqueſt of | py. 234. Snowden v. Thomas, C. B. H, 


s office to inform the conſcience of the court | 11 Geo. 3. 2 BlackR. 748. [+87]. 


«© who, if they pleaſe, may themſelves afſeſs [3] There. was a ſimilar rule in another 
ation on the ſame policy, (7. 222 v. Wal- 
[2] In ſuch caſes, although the note or bill | ter,) which, of courſe, was alſo diſcharged, 
is ſtated, and the execution of ir averred, in | 


(a) Holdipp v. Otway, T. 21 Car. 2. 2 Saund. 106, 


17861 Vide, alſo, to the ſame effect, 2 Vilſ. 372, 374. 
Hewit v. Mantell, C. B. E. 8 Geo. z. [+89] S. C. 3. Vilſ. 155. 


WALKER 


IN THE TWENTIETH YEAR OF GEORGE III. 


Walk Es and others, aſſignees of Bzan, a Bankrupt, 
againſt BURNELL and another. 


FT” HIS was an action of frover, againſt the ſheriffs of Lon- 
don for goods taken on a writ of fieri facias. The cauſe was 
tried at the laſt Sittings at Guildball (a), before Lord MAnsFIELD, 
The facts were theſe:—A commiſſion had been ſued out againſt 
Bean, in Auguſt, 1772. He had been engaged in very complicated 
ard extenſive concerns; and debts to the amount of 60, ooo. were 
proved under this commiſſion. In December, 1772, he obtained 
a certificate. He never removed from his houſe, nor were the 
furniture, houſhold goods, and plate, ſold or removed, but he 
remained in poſſeſſion of them, and, after his certificate, engag- 
ed in trade on his own account, and continued to trade till 
ſome time in the ſummer, 1779, and after the execution in queſ- 
tion. But though he traded for himſelf, he was continued in 
the houſe by his aſſignees, (the preſent plaintiffs,) as an agent for 
them in getting in and, ſettling his affairs, and, in all the ſtate- 
ments of the bankrupt eſtate and effects, which they had laid 
before his creditors at different times down to March, 1779, the 
houſhold goods in queſtion, (which had been inventoried and 
valued immediately after the commiſſion iſſued,) were included. 
In March, 1779, an action was commenced againſt Bean by 
two creditors, Davrs and Prothero, who afterwards recovered a 
judgment, and ſued out the eri facias which gave riſe to the 
preſent cauſe. A diſtringas having iſſued to compel an appear- 
ance in that action, the officer came to Bean's houſe, to levy on 
his goods, when Bean paid the 406. The ſame attorney acted for 
Bean and for the aſſignees. In a note which he wrote to the at- 
torney for Davis and Protbero, ſtating to him that he thought 
there was an irregularity in the d:fringas, and deſiring him to 
return the 40s. he took no notice that the goods in the houſe 
did not belong to Bean. The execution came in in June, and, 
about the ſame time, the aſſignees had the goods again appraiſed, 
when they were valued at 353 1. They then propoſed that they 
ſhould be fold by auction to the beſt bidder, and the produce 
paid into court, to abide the event of an action to be brought by 


(a) Saturday, the 18th of December, 1779. 
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them to try the property. The attorney for Davis and Prozhyyy 
* agreed to this, but the ſheriff's officer would not, but te. 
moved the goods from the houſe, in June, and, on the 17th of 
November, 1779, ſold them, under a writ of venditioni expong, 
for 260/. The preſent action was commenced on the 11th of 
November, and two days afterwards, (13th November 1799,) , 
ſecond commiſſion ifſued againſt Bean. The time of the act of 
bankruptcy, on which this ſecond commiſſion was founded, did 
not appear. The preſent plaintiffs proved a debt under it. 
Their attorney in this cauſe was allo ſolicitor to the ſecond com- 
miſſion. p 

The defence was : 1. That, after permitting ſuch a long poſ. 
ſeſſion by Bean, who continued the viſible owner, and held forth 
the credit of the effects to the world while he traded on his own 
account, the preſent plaintiffs had precluded themſelves from 
claiming them againſt his 5ond fide creditors : 2. That, if thiz 
were not ſo clear, yet Bean's poſſeſſion was ſuch as intitled the 
aſſignees under the ſecond commiſſion to the goods, by virtue of 
the ſtatute of Fac. 1. (a), and therefore, gudcungue vid, the pre- 
ſent plaintiffs could not make out a property in themſelves to 
ſupport their action. 

The anſwer given on the part of the plaintiffs was: 1. f. That, 
from the extenſive nature of Beans former buſineſe, his eredi- 


tors were extremely numerous, and, as the goods had always been 


ſtated to them as belonging to the aſſignees, and that even ſo Jate- 
ly as March, 1779, it was a matter of general notoriety, that he 
was not the owner: 2. As to the ſecond commiſſion, it did not 
appear that the act of bankruptcy on which it was founded had 
been committed before the goods were taken out of Bear's poſ- 


ſeſſion; the new aſſignees had not claimed them; and, beſides, 


his caſe did not fall within the meaning of the ſtatute, 

Lord MAN SHIELD told the jury, that this was an action in 
which the plaintiffs muſt prove property in themſel ves, and a 
converſion by the defendants. That there appeared to be ſtrong 
evidence, particularly from the laſt ſtatement, (in March, 1779,) 
that the plaintiffs, as aſſignees under the firſt commiſſion, meant 
to keep up their claim to the goods. This would be an anſwer 
in any queſtion between them and Bean. But the point now 
was, whether, as between them and ſtrangers, they were not to be 


(a) 21 Jac. 1. c. 19. f 11. 
con- 
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conſidered as having made a preſent of the goods to the bank- 
rupt. The goods were chiefly of a periſhable nature ; the poſ- 
ſeſſion was not for a few days or months, but for ſeven. years 
* and Bean having begun as a new man in 1772, his new creditors 
dealt with him on the faith of the appearance he made in the 
world. As to the other ground of defence, by an expreſs ſta- 
tute, if a bankrupt ſhall, by the permiſſion of the owner, have 
in his poſſeſſion, order, and diſpoſition, goods whereof he ſhall 
be reputed owner, &c. at the time of his bankruptcy, ſuch goods 
are, by the commiſſion and aſſignment, veſted in the aſſignees as 
completely as the reſt of his eſtate, They muſt therefore con- 
fider whether theſe goods were in Bear's poſſeſſion, &c. at the 
time of his ſecond bankruptcy.—If they ſhould find for the 
plaintiffs, and ſhould conſider the Seri, or their officer, as the 
real defendants, they ought to aſſeſs the damages at the appraiſed 
value of the goods. But, if they ſhould look upon Davis and 
Prothero as being, in ſubſtance, the defendants, the damages 
ought only to be what the goods actually produced. 

The jury found for the plaintiffs, with 353 J. damages, being 
the appraiſed value. 

Bearcroft, on Tueſday, the 25th of January, obtained a rule to 
ſhew cauſe why the verdict ſhould not be ſet aide, which he 
moved for on both the grounds above ſtated. 

The Solicitor General ſhewed cauſe, 

Very little was ſaid, now, on the firſt ground. On the ſceond, 
it was objected for the plaintiffs, (as at the trial,) that there was 
no proof that the ſecond bankruptcy was prior to the exe- 


cution ; the only anſwer to which was, that the attorney for the 


plaintiffs was poſſeſſed of the proceedings, and as he had not 
produced them, it might fairly be preſumed, that they would 
ſhew ſuch a prior act of bankruptcy. 

Lord MansFisLD,—The bias of my mind, at the trial, was 
very much in favour of the judgment=creditor ; I ſuſpected the 
fairneſs of the ſecond commiſſion; but, afterwards, I was ſatisfied 
with the verdict. There has been little ſaid, now, on the firſt 


point. On the ſecond, I thought, that as the plaintiffs had 


proved a debt under the new commiſſion, they could not queſtion 
its validity, though they might the time of the act of bankruptcy. 
The time was not proved, but I am ſatisfſied the caſe cannot 
be brought within the ſtatute. What are the words ? If any 
«« perſons, at the time of their becoming bankrupt, by the con- 
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e ſent and permiſſion of the true owner and proprietary, have in 
* their poſſeſſion, order, and diſpoſition, any goods or chattels, 
* whereof they ſhall be reputed owners, and take upon them 
* the ſale, alteration, or diſpoſition, as owners. Many caſes 
have ariſen upon this act, where the party left in poſſeſſion might 
ſell, but Bean had not the diſpoſition ſo as to fell the goods. If 


he had ſold them, it would have been a breach of truſt towards 


the plaintiffs. If I ſend my plate to a banker's, to be ſure he may 
diſpoſe of it, but he has not my permiſſion or conſent fo to do. 

' WiLLEs, Fuftice, —As to the firſt point, it was a matter fit for 
the determination of the jury, and I think the evidence was 
ſtrong in favour of the plaintiffs. With regard to the queſtion 
on the ſtatute, the words are, if the bankrupts take upon them 
* the ſale or diſpoſfition as owners.” Bean could not ſell, but he 
was permited to uſe the goods as viſible owner for ſeven years, 
I ſhall not give a deciſive opinion on the point. It may come oſ- 
ten before the court. This does not ſeem to me to be like the 
caſe of plate ſent to a banker's. But it would be improper to 
grant a new trial on the ground of the act of parliament, becauſe 
it could be of no ſervice to the defendant. It could only be 


granted on payment of coſts, and the ſecond aſſignees would be 


entitled to bring an action, and recover the value of the goods. 
A$SHHURST, Juſtice,. — he ſtatute certainly does not extend to 


every caſe of poſſeſſion. Not, for inſtance, to the caſe of a ready- 


furniſhed lodging. I look upon this in the very ſame light, 
Bean gave his ſervice in ſertling and ; arranging the affairs of the 


eſtate in lieu of rent. 


BULLER, Juſtice, — Queſtions of this kind have TY more of 
The ſort of poſſeſſion, diſpoſition, 
Se. are facts to be proved, and for the conſideration of the 
jury. The ſtatute ſays, ** whereof they ſhall be reputed owners.” 
Here the bankrupt was not the reputed owner. Poſſeſſion of the 
goods expoled for ſale in a ſhop may be within the ſtatute, but 


poſſeſſion of furniture in a houſe is no more evidence of a right 


to that furniture, than of a right to the houſe. | 
The rule diſcharged [+ 87]. 


[+ 87] Vide, on the conſtruction of the | Cadell, B. R. M. 15 Geo. 3, Cowp. 232. 
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and another again SrRVENS and others. Tuckiny 
G Davis d 8 yy 8th Februaty, 


HIS was a caſe ſent from the court of Chancery, which a 
ſtated ;—That Chriſtopher Stevens, being ſeized in fee- rhe fre-fmple 
11. of the eſtate in queſtion, deviſed the ſame in the follow- ws & 44 wil 


anre to - A. 


* ing manner :—** I alſo give and bequeath to my ſon William 3 
« Stevens, when he ſhall accompliſh the full age of twenty-one r. hes he 
« years, the fee cfimple and inheritance of Lower Sbelſtone, to Bin [nag —_ 
« and bis child or children for ever. I alſo give and bequeath to 47 l «ie 


« my wife Elizabeth Stevens my eſtate of Lower Sbelſtone until go, he he 
« my fon Yilliem Stevens (hall accompliſh his full age of twenty- gelen ond 
« one, ſhe paying to my ſaid ſon, the ſum of 5 J. a year before B. 4: takes | 
« he ſhall be of the age of twenty-one, and then to have the ail 
© poſſeſſion of the whole eſtate of Lower Shelſtone; (Then a par- [ * 3071 
ticular proviſion for his wife;)—** Alfo my will is, that my wife 
% Elizabeth Stevens ſhall find and provide for my ſon William 
«« Stevens, before he ſhall be of the age of twenty-one, ſufficient 
« meat, drink, waſhing, apparel, and attendance ; neither ſhall 
© there be any of the timber on the eſtate of Lower Shelflone 
« cut or felled down, except what ſhall be wanting to be uſed 
„on the ſame, before my ſon William Stevens ſhall be of the 
« age of twenty-one; and then to have quiet poſſeſſion of the 
 « ſame, But if my ſon William Stevens ſhall happen to die be- 
fore he ſhall accompliſh the full age of twenty-one, then I give 

© and bequeath he fee-/imple, and inheritance of Lower Shelſtone 

© to my wife Elizabetb Stevens for ever. — The teſtator died, 

leaving Elizabeth Stevens his widow, and William Stevens his 

only ſon, who was then about fifteen, and afterwards attained 

the age of twenty-one, and was married, and had ſeveral child- 

ren. William Stevens afterwards died, leaving Mary Stevens, 

(one of the defendants,) his widow, and John Stevens (another 

defendant) His heir at law. The queſtion was, what eſtate Wil- 

liam Stevens took under the will, 

(The bill was filed againſt the heir at law, for a ſpecific per- 

formance of an agreement entered into by William, for a ſale of 

the eſtate.) ö 

 Rooke, for the plaintiffs, contended, that, by the manifeſt in- 

tention, and upon the fair conſtruction of the will, the fon took 

an eſtate in fee. The teftator had uſed the ſtrongeſt words poſ- 
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ſible, except ** heirs,” and that is not neceſſary to paſs a fee. 


— ſimple by will. In Coke Littleton (a), it is laid down, that an 


Davie 
againſt 


eſtate in fee-ſimple paſſes by a deviſe to a man for ever, or in fee 


STavENs. ſimple, or to bim and his aſſigns for ever; and, in the caſe of Vid. 


[ 308] 


lake v. Hardinge, in Hobart (6), a deviſe ©* to my couſin A. H. 
for 99 years, and my ſaid couſin A. H. ſhall have my inherit. 
& ance, if the law will allow it,” was held to paſs the fee-ſim. 


ple. Here the words ** fee-/imple,” ** inberitance,” and “, fo 
ever, ate all uſed. The will further ſays, that, at the age of 


twenty-one, the ſon ſhould have the whole eſtate, and this 
would clearly carry the abſolute property and inheritance, ac. 
cording to what is laid down in the Counteſs of Bridgewater's 
Caſe (c). but the laſt clauſe in the will is deciſive, for, by that, 
if the ſon ſhould die before twenty-one, the teſtator gives the 
fee-/emple and inheritance of Lower Shelflone to his wife for ever, 
This muſt mean the ſame fee-ſimple and inheritance, which, 
in the event of the ſon's coming of age, he had before limited to 
him. There is no deviſe over if the ſon ſhould attain his age of 
twenty-one, but, if an eſtate-tail had only been-meant, it is clear 
the wife was ſo much an object of the teſtator's favour that he 
would have limited the remainder in fee to her, and not have 
left it to go in a courſe of deſcent. The preſumption is, in ge- 
neral, againſt a partial inteſtacy. It muſt be argued, on the 
other ſide, that the words child or children reſtrain the pre- 
ceding words, and confine the eſtate to a fee-tail. Caſes will 
be cited in ſupport of this conſtruction ; but all that can be men- 
tioned, were caſes where the queſtion was, whether there ſhould 
be an eſtate in fee- ſimple, or for life. No caſe can be produced 
where expreſſions, which otherwiſe would clearly carry a fee- 


ſimple, have been reſtrained by the words child or children, 


to an eſtate- tail. 

Batt, for the defendants, ſaid, he ſhould rely on two clear ind 
of conſtruction. 1. That the intention muſt prevail if conſiſt- 
ent with law. 2. That effect muſtibe given to all the words of 
the will, if poſſible. The words “ fee-fmple and inheritance” 
may very fairly be underſtood as deſcriptive of the intereſt the 
teſtator had 57mſe/F in the eſtate, But if they are taken to apply 
to the intereſt deviſed, they are reſtrained by what follows. It 
was in Wild's Caſe (d) laid down, that an eſtate-tail paſſes by a 


(a) Co. Littl. 9. b. (c) B. R. H. 2 Ann. 6 Med. 106. 110. 
(5) H. 8, Fac. I, Hob. 2. : (4) B. R. H. 41 El. 6 Co. 16. 2. 17. as 


deviſe 
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Jeviſe to àa man and his children, if he have no children at the 
time; (other wiſe, as was the caſe there, the father only takes 
for life). This doctrine is alſo recognized in Cook v. Cook in 
Vernon (e), and in Gilbert's law of Deviſes. Unleſs the words. 
« child or children” ſhould be conſtrued to reſtrain the intereſt 
deviſed to an eſtate-tail, they will have no operation, and, accord- 
ing to the ſecond rule mentioned, they muſt, if poſſible, have 
ſome effect given to them. There are numerous authorities to 
ſhew that ſubſequent expreſſions may narrow the ſenſe of thoſe 
which go before, not only in wills, but in deeds. Thus, 1n 
Coke Littleton { f), it is laid down, that if lands are given to B. 
and his heirs, Habendum to B. and his heirs , he have heirs of 
bis body, and, if he die without heirs of his body, to revert to 
the donor, this is only an eſtate-tail. So in Leigh v. Brace, in 
Carthew (g), a feoffment being to feoffees and their heirs to the 
uſe of A. for life, and afterwards to the uſe of B. and 4s herrs 
for ever, and for default of iſſue of the body of B. then to the 
uſe of the heirs of the feoffor, the limitation to B. was conſtru- 
ed to be only an eſtate- tail; and, in a caſe in Dyer (5), a deviſe 
in words very like the preſent, viz. © I give the fee-4mple of my 


« bigger houſe to A. and after 4's deceaſe to B. A's ſon,” was 


conſtrued to paſs only a life-eſtate to A. The words ** zhen to 
« have the poſſeſſion of the whole eſtate, in the preſent caſe, were 
only meant to expreſs that the ſon was, at his age of twenty- 
one, to come into the poſſeſſion of every thing which his mo- 
ther was to poſſeſs till that time. There are no words ſuper- 
added to the deviſe over of “ the fee-ſimple and inheritance” to 
the wife, which ſhows that a difference was intended between the 
eſtate given to her, if the ſon ſhould die under age, and that 
limited to him. wy 
| Rooke, in reply, obſerved, that the deviſe was of the fee- 
« ſimple,” and not my fee-fumple,” which ſhowed, that a de- 
ſcription of the intereſt, not the /ubjef#, was meant. That no 


caſes had been cited where the words child or children” had 


narrowed an eſtate to a fee-tail. In the caſe put in Mild's Caſe 
there were no words of inheritance in the firſt part of the deviſe. 
The caſe in Dyer, when taken altogether, made rather in favour 
of the plaintiffs. | 


(e) Cane. E. 1706. 2 Vern. $45. (e) B. E. H. 6Will. 3. Carth, 343. 
(f) Co. Littl. 21. a. 2 Bac. Abr, 260, | (b) E. 19 El. Dy. 357. Pl. 44. 
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1780. Lord MansFieLD,—lI had a mind to ſee whether i Ingenuity 
— N raiſe a doubt, on the one ſide, or ſupply an argument, on 
— the other, to make the caſe plainer than it is on the face of it. 
Stevens. If the teſtator had uſed the words, © all his eſtate,” « inheritance,” 
or“ for ever,” and had ſtopped there, the fee-ſimple would have 
paſſed. But the words, child or children, are to the full a8 
reſtrictive as if he had ſaid, © and if my ſon die without heirg of 
« his body.” To give the father an eſtate in fee, would be to 
ſtrike thoſe words out of the will. They muſt operate to giye 
[ 310] him an eſtate- tail; for there were no children born at the time, 
to take an immediate eſtate by purchaſe. The meaning is the 
ſame, as if the expreſſion had been, to William and bis heirs, 
« that is to ſay, his children or his que. The words, « fot 
e eyer,” make no difterence, for Villiam's iſſue might 1 for 
ever , 
The certificate 1 was as follows : | 
e Having heard counſel, and confidered this kh, we are of 
cc © opinion, that William Stevens took, (under the above will of 
% Chriſtopher Stevens,) an eſtate-tail to him and the heirs of 
« his body, with reverſion to himſelf in fee, by deſcent. 
MANSFIELD. 
| | E. WiLLEs, 
12th February, 1780. W. H. Asxnvgsr, 
F. BuLLER [#88]. 
[+88] Vide Hodges v. Middleton, T. 20 Geo. 3. infra, 415. 


2 Ns Wurs againf Linzes and another. 
$thFebruary. 5 | | 
A captain of \ HIS was an action for money had and received to the 

4 ; 5 h . . „ ; . . * . 
1 plaintiff's uſe. The plaintiff was a captain of marines, 


on 1 a (with the rank of major,) and commanded the detachment of ma- 
man of war 5 ö © . 1 0 

when the tines on board the Europe, Admiral Montague's ſhip, at New- 
1 foundland. Hoſtilities having commenced between France and 


belong to her this country, the Admiral ſent Commodore Evans to ſeize the 
complement, h . . | 

ſhares only as tw O French ſettlements of Miquelon and St. Pierre, and ſome ma- 

a pallenger- rines were draughted from the Europe, and other chips, and ſent 

on board the Pallas, under the command of the plaintiff, to aſſiſt 

in the expedition. The two iſlands being reduced, Commodore 

Evans rejoined the Admiral at Sr. Jobn's, having left the Sur- 

Hu a frigate of 28 guns, commanded by captain Linzee, (bro- 

EY. ther 


IN THE TWENTIETH YEAR OF GEORGE III. 


ther to one of the defendants,) to finiſh ſome neceſſary buſineſs, 
and alſo the plaintiff, with part of the marines which he had 
brought with him from the Europe and other ſhips. The com- 
plement of marines belonging to the Surprise was under the 
command of a lieutenant Moriarty. Captain Linzee, ſoon after, 
received-orders from Admiral Montague, to proceed, as ſoon as 
the buſineſs for which he was left was accomplithed, to Sz. 
Jobn's, taking the plaintiff and the marines left with him on 
board, and entering them on a /upernumerary lift for victuali 
only, and, in caſe the Admiral ſhould have ſailed for England 
when he ſhould get to Se, John's, then to continue the plaintiff 
and the marines on his ſupernumerary liſt for victuals only, till 
he ſhould arrive in England. The Admiral having been order- 
ed home, the Syrprize followed, having the lieutenant and her 
own complement of marines on board, and alſo the plaintiff and 
| his additional marines. On the way to England. ſhe took a 
French merchantman, called Les Deux Freres, and having 
brought her to Spithead, and the two defendants being appoint- 
ed agents, they ſold the ſhip, made out a liſt, according to the 
eſtabliſhed regulation for the diſtribution of prize money, and 
gave notice in the Gazette for the payment of ſuch part of the 
produce as had come to their hands. At the beginning of a 
war, it is uſual to paſs an act of parliament, authorizing the King 
to order the diſtribution of the value of prizes to the officers, 
ſeamen, marines and ſoldiers, on board the ſhip or ſhips by 
which the prize was taken, in ſuch proportions, and after ſuch 
manner, as he ſhould, by proclamation, order and direct. Such an 
act had paſſed on the preſent rupture with France (i), and a pro- 
clamation was iſſued, in the uſual form, dividing the perſons 
entitled to ſhare in prizes into five claſſes, and fixing a certain 
proportion for each claſs. The deſcriptions of the ſecond and 
fifth claſſes are as follows :—Second claſi—** The captain of ma- 
© ines and land forces, ſea lieutenants, and maſter on board.“ 
They arc to have one eighth divided amongſt them.—Fifeb 
claſs—** The trumpeter, quarter gunners, carpenters, crew, 
0 ſteward's cook, armourer, ſteward's mates, cook's mate, gun- 
e ſmith, ſwabber, ordinary ſeamen, and marines, and other 
* ſoldiers, and all other perſons doing duty and aſſiſting on board.” 
This claſs is to have two eighths divided amongſt them. Upon 
the advertiſement in the Gazette, the plaintiff came and claimed 
(i) 19 Geo. 3. c. 67. : 
40 1 a ſhare 
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a ſhare, when the defendants offered him the proportion of per. 
ſons in the t claſs, He inſiſted he was entitled to be ranked 
in the /econd, as a captain of marines on board at the time of the 
capture, and to be paid accordingly. This being refuſed, 
he brought the preſent action, which tame on to be tried he. 


fore Lord MAN SPIEL D, at Guildball, at the Sittings after ag 


term (+). 
The queſtion turned very much on the nature of the marine 
ſervice, Every paſſenger who is accidentally on a board a King', 


| ſhip during an engagement does duty, and is therefore entitled 


to ſhare in the fifth claſs; but it was ſaid, on the part of the 
plaintiF, that being an officer of ſuperior rank to the lieutenant 
of marines who belonged to the Surprize, he ſuperſeded him of 
courſe, when he came on board, and was therefore, at the time 
of the capture, to be conſidered as commanding the marines, 
Several officers in the marines were called to eſtabliſh this po. 
ſition, but their evidence went rather to matter of opinion, than 
to inſtances, or facts; and it was ſuggeſted, on the part of the 
defendants, (and, in the further progreſs of the cauſe, appeared to 
be true,) that, by the preſent regulations of the navy, no officer 
of marines, above a lieutenant and his party, can be allotted to 
any ſhip under 50 guns. It appeared, that the complement of 
marines belonging to any ſhip 1s not fixed and appropriated to 
that ſhip in the ſame manner that the ſea officers and mariners 
are, but that they are frequently ſhifted and removed, in a ſort 
of rotation, as land troops from different barracks and quarters. 
For the defendants, the manner in which the plaintiff was en- 
tered on the books was relied on, as well as the above regulation 
againſt any higher officer of marines than a lieutenant, ſerving 
on board ſuch ſhips as the Surprize. Several officers of very high 
rank in the navy were examined, among others Admirals Mon- 
tague, Barrington, Evans, and Campbell, but who alſo ſpoke 
chiefly to their opinion, which was clear againſt the claim of the 
plaintiff, and that a ſuperior officer of marines, coming on board 
by accident, does not command the complement belonging to 
the ſhip. | 
What was of moſt weight was the caſe of the ſea officers be- 


Jonging to the Glouceſter, upon Lord Anſon's expedition, which 


was ſhortly this: Lord An/on, on his return home, having the 
Centurion and Glouceſter with him, found it adviſable to ſink the 


(4) Feaneſday, 224 Dec, 1769. 


Glouceſter, 
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Gloucefter, taking her crew and officers on board the Centurion. 
The men were incorporated with thoſe of that ſhip, but ſhe hav- 
ing her full number of officers, the officers of the Glouceſter were 
entered on a ſupernumerary liſt. They continued in this manner 
on board during the reſt of the voyage, and, when the Acapulca 
ſhip was taken, they took a part in the engagement, (as indeed 
they had done all along in the bulineſs of the ſhip,) accord- 
ing to their reſpective ranks, When the prize-money came 
to be diſtributed, they claimed to ſhare with the officers be- 
longing to the Centurion, each according to his reſpective 
rank. This produced a ſuit in the Admiralty, which, in the 
firſt inſtance, was decided in their favour; but, upon an 
appeal, (in which Lord MAansFiELD was counſel,) the ſen- 
tence was reverſed, and it was determined, that they were only 
entitled to ſhare in the fifth claſs. (The regulation for diſtri- 

bution being the ſame then as now). | 
Lord MANSFIELD, in ſumming up to the jury, obſerved, 
that, if it had not been agreed to try the queſtion by this ac- 
tion, there might be a difficulty for want of proper parties. (The 
Solicitor General, though nominally for the agents, ſaid he was 
not counſel for them, but for the lieutenants of the Sur prige).— 
His Lordſhip ſaid, the queſtion was of a delicate nature, as the 
diſcipline on board his Majeſty's ſhips was neceſſarily involved 
in it. In the caſe of the officers of the Glouceſter he ſaid the de- 
termination had been, that the words on board” in the deſcrip- 
tion of the ſecond claſs, meant belonging to the ſhip, and that be- 
ing corporally on board was not ſufficient. He had always 
thought hat caſe was a very hard one, but it was ſolemnly 
decided. Opinions were not evidence, and as to facts, the 
proof was extremely looſe on both ſides. It was a material cir- 
cumſtance for the plaintiff, that marines are not, like ſeamen, 
fixed to the particular ſhip, but the argument from thence, was 
in a great meaſure anſwered by what had further been ſworn 
72, that only the complement ſent by the Admiralty are entered 
as belonging to the ſhip, that no body can add to that comple- 
ment, ſo that other marine officers, or men, if they come on 
board, are only entered for victuals as paſſengers. It did not 
appear that the plaintiff was under any orders to continue on 
board the Surprize, or that he might not have quitted her at 
pleaſure, if he had found it more convenient to return to Eng- 
land in any other veſſel. His Lordſhip ſeemed of opinion with 
the 
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1780. the defendants; but the jury, after going out for ſome time, found 

_ a verdict for the plaintiff. 

3 1 On Tueſday, the 27th of January, the Solicitor General ob. 

Linz:. tained a rule to ſhew cauſe, why there ſhould not he a new trial, 
which was granted, upon his undertaking to produce an affida. 
vit of Lord Na to ſnew that he and his brother, being on 
board a king s ſhip, (the Dublin,) on their way from England to 
America in the laſt war, a prize was taken, in which they only 
ſhared in the fifth claſs. An affidavit to that purpoſe was ac. 
cordingly produced, and another, ſtating the order of the Ad- 
miralty, (above referred to,) that no captain of marines ſhall ſerye 
on b any ſhip under 50 guns. 

This day, Lord MAansFitLD reported the evidence, to the 

effect above ſtated, and cauſe was ſhewn againſt the new trial. 
314] Dunning, and Erfeine, for the plaintiff. —The Solicitor General, 
Davenport, and Taylor, for the defendants. 

For the plaintiff, it was ſaid, that Lord Amberſt's affidavit 
only proved that he and General Amber}, had not thought it an 
object to inſiſt upon ſharing in a higher claſs, and the order of 
the Admiralty could not affect the caſe of a captain who hap- 
pened, in fact, to be on board a ſmaller veſſel. That the caſe of 
the Glouceſter did not apply, for that a ſea officer's exiſtence, as 
ſach, depends on the ſhip to which he belongs, and if ſhe is 
ſunk or otherwiſe loſt, his rank ceaſes intirely, till he receives 
a new appointment. That, if the doctrine contended for by the 
defendants were to prevail, an officer of marines could never re- 
ceive any prize money, unleſs he happened to be on board his 
own ſhip, and the marines, being under the command of the 
Admiral, it would be in his power, by ſhifting the captains, 
to prevent them from ever receiving a ſhare in any prizes, 

Lord MansFIELD ſaid, the queſtion was of conſiderable 

public conſequence, and that farther enquiry might throw light 
upon it. He, therefore, thought it ſhould be ſent back to a jury, 
without the prejudice of any opinion, 
The rule made abſolute [i]. 


[1] The new trial came on at Guildball, | only ſhared in the fifth claſs, and having 
before Lord Mansfield, on Monday, the 29th of | proved that he had not in fact acted as com- 
Alay, and the defendants having given evi- | manding the marines on board the Surprize, a 
dence of inſtances in which officers, under the | verdi& was found for the defendants [+ 89]. 
f:me circumſtances with the plaintiff, had | | 


[+ 89] Fide Mackenzie v. Mayhr, B. R. M. 25 Geo. 3. 
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. 


HIS was an action of covenant, againſt the aſſignee of a ew plies 

. 3 OI covenan 

leaſe, by the huſband of the heir at law of the original by the huſ- 
leſſor. The declaration, in ſtating the plaintiff's title, ſet forth, — band of te- 


That one William Strobridge was ſeiſed in his demeſne as of fee, del de 
and, being ſo ſeiſed, granted the leaſe on which the action was ſeifin in fe * 
brought. That he afterwards became ſeiſed of the reverſion in — 
his demeſne as of fee, and, upon his death, the ſaid reverſion 47 , Bi 
deſcended and came to Joanna then and ſtill the wife of the 1 . 
plaintiff, as grand-daughter and heireſs at law of the ſaid William; —— 
whereupon the plaintiff became, and from thence till the expi- as of freehold 
ration of the term was, ſeiſed of the ſaid rever/ion in his demeſne —＋ — 
* as of freebold in right of the ſaid Foanna his wife, — To this de- by mg wo 
claration, the defendant demurred, and aſſigned for cauſe of de- — FT 
murrer, that it is ſtated in the ſaid declaration, that the ſaid 153151 
« plaintiff was ſeiſed of the reverſion of the ſaid demiſed pre- 
« miſſes in his demeſne as of freehald in right of Joanna his 
« wife; whereas it ought to have been alledged, hat the plaintiff 
« and Joanna bis wife, in right of the ſaid Joanna, were ſeiſed in 
« their demeſne as of fee, of and in the ſaid demiſed premiſſes.” 

Lawrence, in ſupport of the demurrer, contended that the 
declaration muſt ſet forth ſome certain, determinate eſtate, 
which was not done in this caſe, for freebold would apply 
either to an eſtate in fee, in tail, or for life, and it would be im- 
poſſible here for the defendant to traverſe the plaintiff's title ; 
Sanders v. Huſſey, (1). The very eſtate which the party has, 
and by virtue of which he entitles himſelf to the action, ought to 
be ſtated. Here the allegation implies a /o/e ſeiſin, but when 
an eſtate in fee comes to a feme-covert, the intereſt of the huſ- 
band and wife is a ſeiſin in fee in both, in right of the wife. So 
it is ſtated in the declaration in Took v. Glaſeock, (m); and that 
it is neceſſary ſo to ſtate it, was directly determined in Catlin v. 
Milner, (n). | | 

Mood, for the plaintiff, admitted, that the uſual form of de- 
claring was in the manner contended for, but ſaid, ſuch particu- 


larity was only neceſſary, where, in order to ſupport the action, 
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the whole eftate muſt appear. Here an eſtate for life in the reye;.. 
ſion would entitle the plaintiff to the action, and the word « ,,, 
Bold implied that he was at leaſt tenant for life. That part of 
the declaration which was objected to, could not be traverſed, 
it was mere legal inference. The facts traverſable were the ſeiba 
of the wife's anceſtor, and the deſcent to her; and that was all 


caſe of Catlin v. Milner, the huſband, in a plea in bar, had merely 
ſtated, that he was ſeiſed in fee in right of his wife. That cer. 
tainly was not true, and nothing farther appeared on the ple, 
ſo that it was a ſubſtantive allegation on which iſſue might have 
been taken; but here enough appeared, taking the whole of the 
facts ſtated together, to ſhew exactly the title of the plaintif, 
The caſe of Took v. Glaſeock was merely the precedent of a decl. 
ration, this point was no part of the caſe brought before the court, 
and the caſe of Sanders v. Huſſey was not like the preſegt, for, 
there, the declaration merely ſaid, "Or the Oy was ſeifed, 
without any additional words. 
Lord MANSFIELD abſent. 
WIIL ES, Fuftice, —This is a good objettion i in point of form, 
upon a ſpecial demurrer. 
BULLER, Fuftice,—It is admitted, that it is the eſtabliſhed 
practice to ſtate the exact title, and it is a fault in form to have 
departed from it. 
The court were going to give judgment for the defendant, but 
Hood moved for leave to amend, which was granted, on payment 
of coſts. 


Jackson againſt HAssELLI. 


HE defendant's bail to the action obtained a rule to ſhew 
cauſe, why the proceedings againſt them, upon their re- 
cognizance, thould not be ftayed, on POE of the debt {worn 
and the colts. 
Cauſe was now ſhewn, and it was | inſiſted, that the bail are 
liable for the ſum recovered by the verdict, though exceeding 
that for which the defendant was held to bail; but the court 
ſaid, that the contrary was the ſettled practice, 

Lord MANSFIELD abſent. 
Balduin in ſupport of the rule, — Bolton, Serjeant, for th e plaintiff, 
The rule made abſolute. 
The 
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The KING againſt the IxHABTTAN TS of NorTH SHIELDS. 


Y an order of a juſtice of peace, the pariſh officers. of the 
townſhip of North Shields were directed to pay to Ann 
Irwin, of that townſhip, the wife of Thomas Irwin, a mariner, 
and then a priſoner in France, the ſum of two ſhillings and ſix- 
pence weekly, until ſuch time as they ſhould be otherwiſe order- 
ed, for the ſupport of her three children by her ſaid huſband ; 
one aged ſix years, one three, and one fourteen months, The 
* pariſh officers appealed to the quarter ſeſſions, where the order 
was confirmed, and a ſpecial caſe ſtated, to the following effect: 
« There was at the time of making the order, within the 
« townſhip, a poor-houſe, eſtabliſhed according to the ſtatute 
« of 9 Geo. 1. c. 7. into which the pariſh officers were willing 
« to receive the pauper, with her three children, and offer- 
« ed ſo to do; but ſhe refuſed to go with her ſaid three chil- 
« drea, who were of the ages mentioned in the order. She had 
e another child of eight years of age, for whom ſhe did not ſeek 
relief; neither did ſhe ſeek relief for herſelf, nor was any or- 
« der for her. Her huſband was a mariner and priſoner in France, 
« (as ſtated in the order,) and the pauper unable to provide for 
her ſaid three children.“ The caſe concluded, ** That theſe 
« children being nurſe-children, the opinion of the court was, 
« that they ought not to be ſeparated from their mother, and 


« that the mother, not ſeeking relief herſelf, was not com- 


„ pellable to go into the work-houſe. 

Upon a certiorari, and a rule to ſhew cauſe why both orders 
ſhould not be quaſhed, the caſe came on to be argued, on 
Wedneſday, the gth of February. 

Lee, and Sco!t, in ſupport of the rule. They argued, that the 


intention of the ſtatute of 9 Geo. 1. c. 7. & 4. was to ſe- 


cure to pariſhes a benefit from the labour of perſons aſking re- 
lief. If parents receive aſſiſtance for the maintenance of their 
children, that is, in truth, a relief to them. The caſe, there- 
fore, ſtates improperly, that the wife had not aſked relief for 
herſelf; ſhe did virtually, by aſking it for her children, whom 
ſhe, if able was bound to maintain. They relied on the caſe of 


Rex v. Carliſle (a), as in point. That was an indictment againſt 


(a) M. 7 Geo. 3. 3 Barn's Fuftice, 13th Edition, p. 537. 
| pariſh- 
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No appeal 
lies from an 
order for the 
relief of a 
pauper.—It 
15 not ſettled 
whether a 
perſon who 
apphes to the 
pariſh for re- 
lief for one of 
his children 
but not for 
himſelf, is 
entitled to 
ſuch relief, 
although he 
refuſes to go 
intothe work- 
houſe. 
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to ſupport it. 
way, and inclined to adopt the diſtinction made at the bar be- 
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pariſh-officers for difobeying an order of the quarter Ws di. 
recting the payment of one ſhilling per week towards the main. 
tenance of a pauper and her two baſtard children. The trial 
came on at the aſſizes, but the point being ſaved, all the Judges 
held, that the order was void under the 4th ſection of the ſtatute, 

which ſays, That if any poor perſon ſhall refuſe to be lodged, 

« kept, or maintained, in any work-houſe erected according to 
< the proviſions of the act, ſuch perſon ſhall be put out of the 
cc book or books where the names of the perſons who ought 
cc to receive collection in the pariſh are to be regiſtered, and 
&* ſhall not be entitled to aſk or receive collection or relief 
« from the church-wardens or overſeers of. the poor of the 


* pariſh.” 
Dunning, on the other fide, en 78 as the mother 


had not aſked relief for herſelf, and the order was only for the ſup. 


port of her children, the caſe was not within the clauſe of the 


ſtatute relied on by the counſel on the other fide. As to the 


children, ſhe was willing to let them go into the work-houſe, 
and, though nurse children cannot be ſeparated by any compul- 
ſory order from their mother, ſhe may, by her conſent, permit 
the ſeparation, if ſhe thinks it for their advantage. In the caſe 


of Rex v. Carliſle, the relief afked, and granted by the order, was 


partly perſonal, and therefore it was diſtinguiſhable from this 
caſe, and within the ſtatute. 
Lord MANSFIELD was not preſent during the firſt part of the 


argument. 
WIILEsS, Juſhice, faid this was a "WR order, and he wiſhed 


He did not think the words of the act in the 


tween this caſe and Rex v. Carliſle. 
ASHHURST, Juſtice, thought the act extended to the preſent 


caſe. That maintenance for the children was relief to the mo— 
ther. There might be great inconvenience if the court were to 
adopt the other conſtruction. One object of the ſtatute was to 
encourage induſtry, by holding out the diſgrace of going into 
a work-houſe, and if parents could obtain a maintenance for 
their children without being compellable to go to the work- 
houſe, idleneſs would be thereby promoted — artificers and 
manufacturers. 

BuLLER, Juſtice, on the contrary thought the diſtinction 


between this caſe and Rex v. Carlifle clear. The act was meant 
| | in 
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jn caſe of pariſhes, but the effect would be quite the reverſe if, 
when one of a numerous family wants relief, the whole mult go 
to the pariſh work-houſe. On the other hand, the pariſh was 
not entitled to the labour of a whole a+ becauſe one of them 
might want relief. | 

The caſe ſtood over till this day, Winke Juſtice, exprethng 
a with that it might be compromiſed. 

He now delivered the judgment of the court. 

W1LLES, Faftice, — We think it unneceſſary to give an opinion 
on the queſtion which has been argued in this caſe, becauſe I, and 
my two brothers, are ſatisfied that no appeal lies from an order of 
maintenance. The ſtatute of 3 Will. & Mar. c. 11. 11. gives 
a concurrent juriſdiction, in the making orders for the relief of the 

r, to the juſtices in or out of ſeſſions [1], and does pot au- 
thoriſe an appeal. The act of 9 Geo. 1.c.7. made no altera- 
tion in this reſpect. The reaſon for not giving an appeal is, 
that the pauper might ſtarve while the cauſe was in ſuſpence. 
We have ſpoken to ſeveral gentlemen very converſant with ſeſ- 
fions law, and none of them ever heard of ſuch an appeal f2}. 

The order _ the ſeſſions hk { 31. and the original order 


confirmed. 


[1] The e af the 3 are, By | is ſtated to have held, that the ſeſſions could 


« authority of one juſtice reſiding within | not make an original order of maintenance, 

« the pariſh or, (if none be there dwelling,) [2] Yide Rex v. Woodfterton, M. 6. Geo. 2. 
<< in the parts next adjoining, or y order of There was, in that cafe, an appeal from an 
« the juſtices in ſeſſions.” This, it ſhould | order of two juſtices for relief, and the 
ſeem, muſt mean by order of the court of | caſe coming before the court of B. R. the 
quarter ſeſſions, not of juſtices, as indi- | appellate juriſdiction of the ſeſſions does 
viduals, when they happen to meet at the | not ſeem to have been diſputed. The book 
quarter ſeſſions. Q. therefore, concerning | indeed where 1t is reported is not of much 
the caſe of Rex v. Winſhip & Grunael,l | authority. 2 Barnardiſton 207. 247. 

M. 11 Geo, 3. 5 Burr. 2677. where the court [3] Becauſe they had no juriſdiction. 


The KING again} the InyaniTanTts of BikminGnan, 3 
ä | aturday 


| 12th Feb, 
a : 'HIS was a ſpecial caſe, upon an order of removal, which A hiring for 


ſer forth [1]; work by the 


That Thomas Baker, the huſband of one of the paupers, on the piece, with 
17th of October, being unmarried, and having no child, was hired — 1 — 
h 
the place, to be abſent when the ſervant pleaſes, but not to work for any other maſter, gains 5 — 
though he may have abſented himſelf at different times in the courſe of the year. 5 
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[1] The caſe had come on before 1 7. | ſtead of fads, it was ſent back to be re- 
19 Geo. 3. but havi ing found evidence, in- | ſtated. 
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CASES IN HILARY TERM 


in the piriſh of Birmingham, by Fohn Fennings, a wood. ſcrew 
maker, reſident in that pariſh, for a year, good earn good bire, 
to work for him, and no other maſter, to make ſcrews, at «, 
much a groſs; and this was all that paſſed: upon the hiring, 
That perſons are often hired at Birmingham under the terms 
«© good earn good hire,” the meaning of which is, that their pay 
is to depend upon their work. Baker had no wages. He wa 
to have what he got. If he got nothing, he was to have ng. 
thing. His maſter had no buſineſs but that of a ſcrew- maker. 
He was to work in his maſter's ſhop, and do no other work, He 
ſerved a year under the hiring, and, during the year, ſometimes 
lodged with his maſter, ſometimes in another houſe in the pariſh, 
and when he lodged. with his maſter, he paid him for his diet 
and lodging. He ſometimes abſented himſelf, to drink or play, 
for a week, or fortnight, and never aſked his maſter's leave for 
ſuch abſence. His maſter, on his return, was angry, and check. 
ed him, but always received him again. During ſuch abſence; 
he never worked for his maſter, nor did he, nor could he, for 
any other perſon. He took the ſame liberty of abſenting him- 
ſelf, as other perſons in the ſame way. The; maſter had often 
found fault with him, and aſked him to work, which he had re- 
fuſed to do, ſaying, *©* I won't work unleſs you will advance me 
% money.” to which the maſter ſaid, it would be worſe for him. 
Maſters do uſually advance money to perſons hired under thoſe 
terms. Baker had ſaid: to his maſter, that he could not compel 
him to work, and the maſter, in his abſence, had ſaid, that he 
thought he had no right to compel. him. It is generally un- 
derſtood at Birmingham, that perſons hired to work in ſhops, 
under the above terms, may, occaſionally abſent themſelves, but 
cannot work for any other maſter. Whether the maſter could or 
could not prevent Baker from abſenting himſelf, or compel 
him to work, did not appear from any 1 88 but thoſe above 
ſtated. He was hired again under the ſame terms, and n 
his ſervice in the ſame way. 

The court of quarter ſeſſions, (for Sbroßſpire,) . age the 
order of juſtices removing Baker's widow and child to Birming- 
ham. | 

On Wedneſday, the gth of February, the Solicitor General and 
Plumer ſhewed cauſe, —They infiſted, that a complete hiring for 
a year was ſtated. The abſences in the middle of the ſervice were 
cured by the maſter's taking the ſervant back, fo that the only 

queſtion 


IN THE TWENTIETH YEAR OF GEORGE II. 


ueſtion was on the contract, which was to be conſtrued by 
what paſſed when it was made. Payment by the piece had al- 
ways beea held as good, for the purpoſe of a ſettlement, as 
yearly wages. The circumſtances ſet forth in the caſe (a great. 
deal of which was evidence, and ought not to have been ſtated) 
only explained the nature of the ſervice, but did not affe& the 
terms of the hiring. The apprehenſion of the parties was of no 
conſequence, as was determined in Rex v. King's Norton (a). In 
Rex v. Macclesfield (6), and Rex v. Buckland Denham (c), which 
might perhaps be cited on the other fide, there was an exception, 
in making the contract, as to certain days or hours in the day 
when the ſervant was to be at liberty; in the firſt, it was par- 
ticularly “ ſtipulated, that the ſaid ſervice was to be only eleven 
« hours in the ſix working days; and all the reſt of the time, as. 
« well as on Sundays, the pauper was to be at his liberty and his 
« own maſter ;” In the other, the pavper was hired, “ to work 
« ſhearman's hours only.” In Rex v. St. Agnes (d), the court 
diſtinguiſhed between an exception which is part of the contract, 
and one ariſing from the cuſtom of the country. 

Dunning and Leyceſter, in ſupport of the rule, argued, that 
when local terms are uſed, they muſt be conſtrued according to 
the ſenſe affixed to them by the underſtanding of the place. The 
court of ſeſſions therefore had done right in ſtating the meaning 
in which the terms uſed in this caſe are underſtood in the coun- 
try, and the queſtion would be, whether if, inſtead of the words, | 
the interpretation ſtated had been uſed in making the contract, 
that would have been a ſufficient hiring. The contract, accord- 
ing to the explanation ſet forth in the caſe, was this,“ I hire 
« you for a year, but you may abſent yourſelf when you pleaſe.” 
This therefore was an exception in the contract itſelf, not of 
any particular time, but of all times, at the option of the ſer- 
vant. If the bargain had been to work at ſuch hours as ſerew- 
makers uſually work, the caſe would not have been near ſo 
ſtrong, and yet it would then have been exactly like that of Rex 
v. Buckland Denham. In Rex v. King's Norton, only the appre- 
henſion of the ſervant was ſtated, Here it was the general mean- 
ing of the whole country in the uſe of the particular words by 
which this hiring was expreſſed, To make a hiring for a year, 


(a) T. 13 & 14 Gee. 2. Burr. Seil. Cafes, (c) H. 12 Gee. 3. Ibid. No, 218. 
No. 52. | . (4) T. 10 Gee. 3. Ibid. No. 20g. 
(5) E. 31 Geo, 2. Ibid. No. 146. | 
| the 
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CASES IN HILARY TERM, &c. 


the maſter ſhould have it in his power to require the ſervice of 
the perſon hired at all times. This was rather an agreement not 
to work with others, than to work with the maſter. It was like 
a contract not to marry any other perſon, which is void. On ſuch 
a contract as the preſent, the maſter could not have maintained 
an action for the ſervant's abſence, nor could a magiſtrate have 
compelled him to ſerve. 
Lord MANSFIELD abſent. 
WII IESs, Juſtice, ſaid, there was ſome nicety in the cafe, 
and therefore the court would take time to conſider of it. 
This day, being the laſt day of the term, he delivered his opi- 
nion, and that of the two other Judges who had heard the caſe 
argued, that there was a ſufficient hiring and ſervice at Birming. 
ham. He ſtated the reaſons of the judgment at large, and dif. 
cuſſed the caſes and arguments which had been AY on both 
fides ; but I had then left the court. ; 
Both orders confirmed, 


The End of Hitazy Term 20 GEORGE III. 
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G .J REES 
ARGUED and DETERMINED 
I N THR 
Court of KING's B EN CE, 
IN 


Eaſter Term, 


In the Twentieth Year of the Reign of Gzonce III. 


Hopcsox and his Wife againſt Amsrost and another. 


HIS was a caſe ſent, under an order of the preſent 

Lord Chancellor (a), for the opinion of this court. 

* Suſan Folland, ſpinſter, being ſeiſed in fee, by her 
* will duly executed, bearing date the 21ſt of Auguſt, 1775, 
« deviſed in the following words: I give and deviſe unto the 
Reverend William Arnold, &c. and Jſaac Pennington, Cc. and 
« theirheirs, all that my manor of H. Sc. and alſo all that my other 
&« farm called D. Cc. and alſo all other my manors, meſſuages, 
« lands and tenements whatſoever, &c. to hold the ſame unto the 
* ſaid William Arnold and Tſaac Pennington and their heirs, to ſuch 
* uſes, and upon ſuch truſts, and to and for ſuch intereſts and pur- 
* poſes, and under and ſubject to ſuch proviſoes and agreements as 
are herein- after mentioned, expreſſed and declared, of and con- 
« cerning the ſame: that is to ſay, as to, for, and concerning the 
% ſaid manor and farm called H. &c. to the uſe and behoof of 
„my dear ſiſter Elizabeth the wife of Mr. John Belchier and her 
« afligns for and during the term of her natural life; and after 


long conſidered as law, that the preciſe queſtion in that caſe ought not now to be litigated. 


(a) 7th December, 1779. h | 
4R de the 


Tueſday 
18th April. 


If there 1s a 
deviſe to 4. 
and the heirs 


of his body, . 


and for want 
of fuch iſſue 
to B, and A. 
dies before 
the teſtator, 
leaving iſſue, 
ſuch iſſue, 
ſhall take 
nothing, and 
the limitation 
to B. ſhall 
not be con- 
ſtrued an exe- 
cutory de- 
viſe, but ſhall 
veſt in poſſeſ- 
ſion, as an 
immediate 
eſtate, on 
the teſtator's 
death.— The 
caſe of Coul- 
ſon v. Coulſon, 
has been ſo 
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CASES IN EASTER TERM 


« # the determination of that eſtate, to the uſe of the ſaid William 
« Arnold and Iſaac Pennington and their heirs, during the life of 
« the ſaid Elizabeth Belchier, upon truſt to ſupport and preſerve 
* the contingent uſes and eſtates herein-after limited therein, 
&« from being defeated or deſtroyed, and, for that purpoſe to make 
« entries and bring actions, as the caſe ſhall require, but neverthe. 
« Jeſs to permit and ſuffer the ſaid Elizabeth and her afligns, dur. 
« ing her life, to receive and take the rents, iſfues, and profits 
e thereof, to her and their own uſe and benefit, and, from and after 
« her deceaſe, then to the uſe and behoof of the heirs of the body of 
« the ſaid Elizabeth /awfully iſſuing ; and, for want of ſuch iſſue, 
e then to the uſe and behoof of my dear ſiſter Catharine Jolla 
« ſpinſter, and her aſſigns, for and during the term of her natural 
&« /ife: and from and after, &c.” (the ſame limitations and in the 
ſame words as before, to the truſtees for the life of Catharine 
Folland, and after her death, to the heirs of her body,) and for 
« want of ſuch iſſue, then to the uſe and behoof of my own 
« right heirs for ever. And as, to, for, and concerning the ſaid 
« farm called D. &c. and all the ſaid reſt and reſidue of my 
* manors, meſſuages, lands and tenements whatſoever, ſubje& to 
„ &c.” (the payment of certain annuities,) ** to the uſe and be- 
* hoof of my ſaid dear ſiſter Catharine Folland and her aſligns, 
„ &c.” (the ſame limitations to Catharine Folland, and to the 


. truſtees for her life, as in the deviſe of the former part of the 


eſtate to Elizabeth,) and, from and after her deceaſe, &c.” (to 


the truſtces and their executors for 1000 years without impeach- 


ment of waſte upon truſt, &c.) and, after the determination of 
« that term, to the heirs of the body of Catharine Folland, and for 
% want of ſuch iſſue, to the uſe and behoof, &c.” (the ſame limi- 
tations over to Elizabeth Belchier ; to the truſtees; the iſſue of 
Elizabeth Belchier ; and the teſtatrix's right heirs; as to Ca- 
tharine Folland in the former deviſe. )—* Elizabeth Belchier died 
on the 25th of September, 1775, (in the lifetime of the teſtatrix,) 
leaving one daughter, Catharine Belcher, one of the defendants, 
The teſtatrix died on the 11th of May, 1776. After her death, 
* Catharime Jolland, being adviſed thereto, made a demiſe of all 
the deviſed eſtates for 99 years, in truſt for herſelf, She then 
* ſuffered a recovery, to the uſe of herſelf in fee- ſimple, and after- 
* wards married the defendant Hodgſon, and, in July, 1778, ihe 
* and her huſband entered into written articles to ſell the manor of 
H. under a good title, to Ambroſe. In Michaelmas Term, 1778, 
0 Hodg ſon and his wife, filed a bill againſt Ambroſe, and al ſo againſt 
, Catharine 
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« + Catharine, the daughter of Elizabeth Belchier, for a diſcovery of 
the ſaid Catharine's claim and title, and for a ſpecific perform- 
« ance of the articles. The defendant Ambroſe admitted the ar- 
« ticles, and all the facts above ſtated, but ſaid, he declined the 
« purchaſe, being adviſed, that, by the conſtruction of the will, 


« Catharine Hodg ſon might be deemed to have taken only an eſtate 


for life, and not an eſtate-tail, by which means a good title 
could not be made to him. Catharine Belchier ſubmitted the 
« queſtion, and her intereſt, to the court.” 

The queſtions ſtated for the opinion of this court on the 
above cale were; 1. Whether Catharine Belcher, the daughter 
of Elizabeth Belchier, took any, and what eſtate, under the will 
of Suſan Jolland; 2. What eſtate Catharine Hodg fon, late 
c Jolland, took under the ſaid will. 

The caſe came on to be argued this day, by Lee for the plain- 
tiffs, and Wilſon for the defendants, 

Lord MANSFIELD aſked Wilſon, whether he meant to con- 
tend, ſuppoſing the deviſe to Elizabeth Belchier would have been 
an eſtate-tail in the event of her ſurviving the teſtatrix, that, in 
the event which had taken place, (of Elizabeth's death happen- 
ing before that of the teſtatrix,) her iſſue could take by pur- 
chaſe ? 

He anſwered, That he. thought he could not maintain that 
point, after the caſe of Goodright v. Wright [1]. 

BULLER, Juſtice, mentioned Hutton v. Simpſon (5), as a prior 
caſe exactly of the ſame ſort (c). 

W1LsoN faid, he meant to argue, on the authority of Hophins 
v. Hopkins (d), that the eſtate to Catharine Folland, (in the firſt 
deviſe,) which would have been a remainder if Elizabeth Belchier 
had ſurvived the teſtatrix, became, by her death before the con- 
ſummation of the teſtament, an executory deviſe, and, being limited 
after an indefinite failure of iſſue of Elizabeth, was void, and the 


[1] B. R. H. 1717. 1 P. V. 397. De- | court, that the daughter took nothing, either 
viſe to 4. and his iſſue, remainder to B. and | as the iflue of B. or as the heir of 4. though 
his iſſue, remainder to the heirs of A. A. dies | it was argued, that, in the events which had 
in the life-time of the teſtator, without iſſue. | happened, ſhe might take by purchaſe under 
B. dies alſo in the life-time of the teſtator, the deſcription of 4's heir. S. C. at more 
leaving a daughter, who was alſo heir of A, | length 1 Str. 25. 

Held by Parker, Chief Juſtice, and the whole 


(% Canc. M. 1716. 2 Fern. 722. (4) Canc, M. 1734. Ca. temp. Talb. 44. 
(e) Vide alſo Fuller v. Fuller, B. R. M. | Vide 1.d. Hardwicke's opinion on the will 


37 & 38 El. 1. Cro. 422. and Brett v. Rig- in that caſe, afterwards, 1 Att. 581. S. C. 


den, C. B. T. 10 El. Plowd. 3 40. mentioned 1 #*z, 268. 
eſtate- 
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CASES IN EASTER TERM 


o eſtate deſcended to the two ſiſters as co-parceners. That it wat 
held, in Hopkins v. Hopkins, that an event happening after the 
execution of the will, and before the conſummation of it b 

the death of the teſtator, may vary the nature of the eſtate ge. 

viſed, from a remainder to an executory deviſe, and the intention 
here moſt clearly was, that Catharine Folland ſhould take nothing 
while any of Elizabetb's iſſue remained. 

Lord MAnsFIELD, —The limitation to Elizabeth Belchier, on 
the preſent ſuppolition, was of an eſtate-tail. The whole of that 
limitation was gone at the teſtator's death, and therefore the 
eſtate to Catharine Folland took place immediately. The words, 
* and for want of ſuch iſſue,” mean the ſame thing as “ ang after 
te ſuch eftate-tail,” and this is the common caſe of a remainder 
after an eſtate-tail, where, if the firſt eſtate never takes place, 
the remainder veſts in poſſeſſion immediately (e). In Hopkins v. 
Hopkins, the difficulty was how an event ſubſequent to the will 
ſhould vary the conſtruction ; but Lord TALBOT got over it, 

Some days before, Lord MAxSFIELD had obſerved, that the 
queſtion, whether the deviſe to Elizabeth Folland was an eſtate. 
tail, was exactly the ſame as that determined in Couſſon v. Couls 

fon ( that Lord Harpwicke [2] had told him, that he 
was diflatisfied with that decifion ; but that he thought it was 
not now to be ſhaken. The point therefore was not argued this 
day at the bar; but his Lordſhip, and BuLLeR, Fuftice, expreſſed 
themſelves upon it to the following effect : ” 

Lord MANsF1tLD,—With regard to the queſtion, whether the 
interpoſition of truſtees to preſerve contingent remainders, ſhall 
vary the rule of law, (which ſays, that where, in the /ame inſtru- 
ment (g), there is a limitation to the anceſtor for life, and one to 


his beirs general or ſpecial, the heirs ſhall not take by purchaſe,) 


whatever our opinion might be upon principle and authorities, 
if the point were new, we all think, that, fince this is literally 
the ſame caſe with Couſſon v. Coulſon, and that has ſtood as law 


{2] The cafe of Bag ſhaw v. Spencer was 246. The traces of Lor! Hardwicke's diſ- 
de pending at the fame time with that of ſatis faction with that certificate, may be 
Ceulſen vw Coulſon, and the determination | diſcovered in his argument, when he de- 


poſtponed till the court of B. R. ſhould | termined Bag fhaw v. Spencer, 1 Vex. 142. 


make their certificate in the latter, 2 At. 


(e) Vide the caſes above cited of Hutton v. (g) Fide Doe v. Fonnerccu M. 21 Geo. 3. 
Simpſon, Rigden v. Brett, and Fuller v. Fuller. infra, 470. Where this rule is diſcuſſed, and 
A3. R. H. 13 Geo. 2. 2 Str. 1125, | the caſe of Hopkins v. Hephins, as to the 
2 Ath. 240, 247. 250. point above-mentioned, is alſo con ſidered. 


for 


IN THE TWENTIETH YEAR OF GEORGE III. 


for ſo many years, it ought not now to be litigated again. Tt 
would anſwer no good purpoſe, and might produce miſchief. The 
great object, in queſtions of property, is certainty, and if an er- 
roneous or haſty determination has got into practice, there is 
more benefit derived from adhering to it, than if it were to be 
overturned. Many eſtates may be enjoyed under the authority 
of Coulſon v. Coulſon, the titles to which would be ſhaken, if the 
deciſion in that caſe were to be over-ruled, and the caſe. is ſo ge- 
nerally known among conveyancers, that it is impoſſible there 
ſhould be many held under the contrary conſtruction, becauſe, 
if there were, they would have been controverted. | 
BULLER, Fuftice,—lIt was a long time before I could reconcile 
myſelf to the determination in the caſe of Coulſon v. Coulſon, but 
now I am not clear, that, even if the queſtion were quite new, I 
ſhould not be of the ſame opinion which the court then entertained. 
If a teſtator make uſe of legal phraſes, or technical words only, the 
court are bound to underſtand them in the legal ſenſe. They 
have no right nor power to ſay, that the teſtator did not under- 
ſtand the meaning of the words he has uſed, or to put a conſtruc- 
tion upon them different from what has been long received, or 
what is affixed to them by the law. But if a teſtator uſe other 
words, which manifeſtly indicate what his intention was, and 
ſhew to a demonſtration that he did not mean what the technical 
words import in the ſenſe which the law has impoſed upon 
them, that intention muſt prevail, notwithſtanding he has uſed 
ſuch technical words in other parts of the will. Lord Harp- 
WICKE truly ſaid, in Bag ſba v. Spencer, (5), —“ there can be 
© no magic or particular force in certain words, more than 
* others ; their operation mult ariſe from the ſenſe they carry.” — 
And I fay, that ſenſe can only be found by conſidering the whole 


will together. There is no rule better eſtabliſhed than that 


the intention of a teſtator expreſicd in his will, if conſiſtent with 
the rules of law, ſhall prevail. That is the firſt and great rule 
in the expoſition of all wills; and it is a rule to which all others 
mult bend. It ſays, if conſiſtent with the rules of law;” but it 
muſt be remembered, that thoſe words are applicable only to the 
nature and operation of the eſtate or intereſt deviſed, and not to 
the conſtruction of the words. A man cannot, by will, create a 
perpetuity ; he cannot put the freehold in abeyance; he cannot 
limit a fee upon a fee; nor make a chattel deſcendible to heirs ; 
nor prevent a tenant in tail from ſuffering a recovery. But the 
(5) Canc. 12 Now. 1748. 1 Pex. 142. 2 Ath, 246. 570. 577. 
48 queſtion, 


341 


1780. 
— 
HoDcsoN 


againſt 
AMBROSE. 


[ *327] 


342 


1780. 
— 


 Hopcson 


againft 
AMBROSE. 


[*328] 


in ſaying, that I do not look upon that caſe as ſuch, nor, if ever a 


CASES IN EASTER TERM 


queſtion, whether the intention be confiftent with the rule; of 
* Jaw or not, can never ariſe, till it is ſettled what the intentig, 
was, This can only be diſcovered by taking the whole will toge⸗ 
ther. If it be apparent, Iknow of no caſe that ſays, a ſtrict legal con. 
ſtruction, or a technical ſenſe of any words whatever, ſhall prevail 
againſt it ; unleſs a caſe which made a great noiſe in Veſtminſſer. 
Ball a few years ago, be conſidered as ſuch (7). I have no difficulty 


ſimilar caſe ſhould ariſe, ſhall I think myſelf bound by it, but 
ſhall conſider the queſtion as if that caſe never had exiſted ; for 
the moſt that can be ſaid of it is, that, as far as it reſpeRs any rule 
of law, there were the opinions of fix judges againſt fix (4), | 
am aware, that, as to the deciſion of the caſe between the parties, 
there were the opinions of ſeven againſt five. But it will be 
found, that the opinion of one of the ſeven (/), went upon the 
idea, that it did not appear that the teſtator meant to uſe the 
technical words in a different ſenſe from what the law in general 
impoſes upon them. Whether the intention did ſufficiently ap. 
pear. in that caſe, or not, is a queſtion, which I do not now mean 
to give any opinion upon.—Much was there ſaid of opinions 
given by eminent men at the bar. Such opinions, however well 
conſidered, have no weight in the ſcale of juſtice. One, (dated 
in 1747,) has got into print (), but I have the ſtrongeſt reaſon to 
believe, that no ſuch opinion was ever given by the then Solici- 
tor General, to whom it is aſcribed. An opinion which he gave 
on the ſame will, the year before, has been furniſhed me, by an 
eminent conveyancer, and it is quite contrary to what is printed ; 
and I have alſo ſeen a copy of another, given in 1748, which I 
have the beſt reaſon to believe to be genuine, and which clearly 
proves, that none was given in 1747.—If the intention does not 
plainly appear, I agree, that the legal ſenſe of the words muſt 
prevail, and, on that ground, I ſhould be ſtrongly inclined to 
ſay, in the preſent caſe, even if the deciſion in Coulſon v. Coulſon 
had never taken place, that Catharine Folland took an eſtate- 
tail; for the teſtatrix has uſed nothing but legal words. - The 
deviſe is to A for life, remainder to truſtees to ſupport contin- 
(i) Perrin v. Blake, B. R. H. 10 Geo. 3. | Chief Baron, Adams, Baron, Gould, Jultice, 
Cam. Scacc. H. 12 Geo. 3. 4 Burr. 2579. | Perrot, Baron, and Nares, Juſtice. 
2581. 1 Blackft. 672. j (5) Black/one, Juſtice. Vide 4 Burr. 2581. 
(% Lord Mangfield, Alion, Juſtice, and | —The account there given of the ſubſtance 
Willes, Juſtice, in B. R. and De Grey, Chief | of Mr. J. Blaciſtone's opinion was furniſhed 
Juſtice, Smythe, Baron, and Blackfone, Juſtice, | by himſelf. Os 
againſt Yates, Juſtice, in B. R. and Parker, | (m) Fearne on Cont. Rem. 3d. Edit. 123. 
| gent 
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gent“ remainders, remainder to the heirs of the body of A. If 1780. 
there had been no deviſe to truſtees, the caſe would be fo plain, WI 
that no man could doubt about it. What then is the nature of Horne 
*\ . - agent 
ſuch deviſe to ſupport contingent remainders? It is a legal and Au. 


technical limitation, the peculiar language of conveyancers. The [*229] 
effect of this ſort of limitation, in a deed, is ſettled. There, it is 


not ſufficient to turn words of deſcent into words of purchaſe. 
The teſtatrix has not ſhewn, by any other words, that ſhe meant 
to uſe the technical expreſſions in a different ſenſe from what the 
law has put upon them, and, therefore, the legal ſenſe muſt pre- 
vail. This diſtinction was expreſsly recognized by Lord Nor- 
thington, in a caſe of Auſtin v. Taylor (n). lt ſeems to me to be 
falſe logic, to put a different ſenſe upon any words from what in 
general they import to bear, by mere inference from the words, 
themſelves, unexplained by any others; though, if other words ma- 
nifeſt the intent, I know of no law that ſays, the intent ſhall not 
prevail. But whatever might have been my opinion on the ſub- 
jet, if neither Duncombe v. Duncombe (o), nor Coulſon v. Coul- 
fon, had ever exiſted, yet, after thoſe deciſions, and the great 
length of time during which they have been conſidered as law, 
I look upon them as land-marks, which ought never to be re- 
moved, nor ſhaken. 

Lord MaxsrIxTD ſaid, fince it had been mentioned, he 
muſt take notice, that it was moſt certainly true, that he ne- 
ver gave any ſuch opinion as that in print, nor any opinion at all, 
on that will in 1747. Several opinions had been taken at dif- 
ferent times, as events aroſe, by Mr. Jobn Sharpe, the ſolicitor, 
whoſe brother, Mr. Joſhua Sharpe, had furniſhed the court with 

copies of them, upon the argument of Perrin v. Blake, There 
were three given by Sir Dudley Ryder, and three by himſelf. Of 
thoſe given by himſelf, the firſt was before 1746, the ſecond 
in that year, and the third in 1748. He had the copies ſtill by 
him, and the third ſtated, that he had peruſed his two former 
opinions, dated ſo and ſo, and concurred therewith, viz. that 
John only took an eſtate for life, which ſhewed it to be impoſ- 
{ible that he had given a contrary opinion. The author had been 
too haſty i in his publication, and muſt have been impoſed upon [| 3]. 
The 
{3] Mr. J. Blackſtone (1 Black. 672.) | ing on upon a ſpecial verdict, whereas it 
Kates the queſtion in Perrin v. Blake as com- | came before the court of B. R. on a demur- 
rer 
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* The certificate was in the following words : | 
«& If Elizabeth would have taken an eſtate- tail, in caſe the had 
s ſurvived the teſtatrix, we think, by her dying before the tec. 


rer to a replication. The ſhort hiſtory of the 
proceedings in that caſe is this: An ejectment 


was brought in Jamaica, where the eſtate lay, 


and a ſpecial verdict found, which came 
over for the opinion of the Privy council, 
upon an appeal in the nature of a writ of 
error. Lord Mansfield, (the only law lord 
who then attended the Council,) knowing 
the ſeveral opinions which had been taken, 
and conſidering the queſtion as a point of 


real property in England, was unwilling that 
judgment ſhould be given in the Cockpit 


merely on his opinion, and therefore pro- 


poſed, with the conſent and concurrence of 
the counſel on both ſides, that the appeal 
ſhould be adjourned, and in the mean time, 
a ſolemn opinion taken in Weſtminſter-hall. 
At firſt, it was agreed to ſtate a caſe for the 
opinion of the court of B. R. which might 
have been adjourned on account of difficulty 
into the Exchequer Chamber; but a caſe from 
the King, in his judicial capacity, being new“, 
it was, afterwards, thought better that the 
point ſhould be brought before the court, 
upon the pleadings in a feigned action of 
treſpaſs. Walker Serjeant ſettled the record 
for that purpoſe, on which, to a declara- 
tion in treſpaſs, (laid in Middle/ex under a 
videlicet,) the defendant pleaded the will. 
The plaintiff replied the recovery, (on 
the ground that the ſon tock an eftate- 
tail,) and to this replication, the defend- 
ant demurred. After a writ of error had 
been brought in the Houſe of Lords, from 
the judgment of reverſal in the Exchequer 
Chamber, and had depended for a conſider- 
able time, the parties compromiſed the diſ- 


yy 


. te tatrix, it is a lapſed deviſe, and Catharine, the daughter of 
* 3301 te Eſixabetb, can take nothing [4] As to the queſtion whe. 


te ther 


to non-pros his writ of error, which Was 
granted, as appears from the following en. 
try in the Lords” Journals, 


7th May 1777. 
Blake | © Upon reading the 
againſt e petition of Harras 
Perrin and another.] © Blake plaintiff in , 


«« writ of error depending in this Houi, 
c and of William Perrin and Thomas Vargb- 
cc ox defendants in the ſaid writ of error, 
& which ſtands appointed for hearing, ſet- 
« ting forth, —That the matters in diſpute 
te between the parties being now amicably 
r compromiſed between them, the petition. 
« ers therefore humbly pray their Lord. 
re ſhips, that the writ of error in this 
| © cauſe may be non-profſed, or withdrawn 
cc without coſts on either fide ;—l1t is order. 
c ed that the ſaid petitioners do forthwith 
enter a von- pros on the ſaid writ of error 
cc ag defired, and that the record be remitted 
ce to the court of King's Bench, to the end 
te execution may be had upon the judgment 
«« given by that court, as if no ſuch writ of 
error had been brought into this Houſe.” 
[4] It appeared, by the pleadings in Chan- 
cery, and the printed cafes in Dom. Pree. 
(though not by the caſe ſent to this court,) 
that the teſtatrix had two brothers, fo that 
Elizabeth and Catharine were not her heir; 


| at liz, In the caſe of Warner v. White on 


the demiſe of White, (which was a writ of 
error from Ireland, and was argued in 7. 
21 and M. 22 Geo. 3. and determined in 
that laſt-mentioned term,) an attempt was 
made to make a difference between the caſe 
of a firſt deviſe to the heir at law and the 


pute, and the plaintiff petitioned for leave 


* It is underflood that the Maſer of the 
Rolli cannot fend a caſe to any of the courts 
of law, and therefore, when he wiſhes to take 


| heirs of his body or his heirs, and one t 4 


| feranger 
their opinion, the practice is to direct a 
feigned action or iſſue, ſo as that the queſtion 


of law may ariſe upon the finding of the jury 


[9]. 


{+90] It ſhould ſeem from 2 Ach. 248, that a caſe was ſent to the court of B. R. by the 


Maſter of the Rolls in Coulſon v. Coulſon ; however the eſtabliſhed notion, and practice, is 25 
above ſtated. Vide infra, p. 743. Note [1] 
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« ther Elizabeth would have taken an eſtate-tail, whatever our 1780. . 
„ opinions might be, if the caſe were new, we think, as the 
. . Hop 
« caſe of Coulſon v. Coulſon is literally the ſame, the preciſe 5:9" 
«« queſtion ought not to be again litigated, and by that authority Ane. 
« we are bound to ſay, in the words of the certificate in that (*231] 1 
« caſe, that, as it appears that there is, after the determination 1 
« of the eſtate for life to Elizabeth Belchier, a deviſe to William 0 
« Arnold and 1ſaac Pennington, and their heirs, for and during 1 
« the life of Elizabeth Belchier, we are of opinion, that Eliza- | 3 
« beth Belchier, if ſhe had ſurvived the teſtatrix, would have A 
« taken an eſtate for life in the premiſes deviſed to her, not 4 
« merged by the deviſe to the heirs of her body, but by that 9 
« (deviſe an eſtate-tail in remainder would have veſted in the 1 
« ſaid Elizabeth, Conſequently Catharine Belcbier, the daugh- i 
« ter of Elizabeth, took no eſtate under the will of Suſan Folland, 1 
« but Catharine Hodg ſon, late Catharine Folland, took an eſtate 3 
« for life, in all the deviſed premiſes, not merged by the deviſe 1 
* to the heirs of her body, but, by that deviſe, an eſtate-tail in 1 
« remainder veſted in the ſaid Catharine Folland [5]. | 194 
MANSFIELD. 10 
E. WIL LIS. WW 
24th April, 1780, W. H. AsnHUxsr. 8 
F. BULLER,” 4 
frranger, when ſuch firſt deviſee dies before | ed it; but, here, their judgment was unani- | 7 1 
the teſtator, and it was contended, that where | mouſly reverſed. | . 
an heir at law is the firſt deviſee, the eſtate | „ 
ſhall not go over to the next in limitation, but [5] The Lord Chancellor, in conſequence 1 
ſhall veſt in the heirs of the body, or heirs, | of this certificate, having decreed a ſpecific 1 
(as the caſe may be,) of ſuch heir at law, | performance of the agreement, an appeal } 
either as taking by purchaſe, or, (on the | was lodged in the Houſe of Peers, and the two v4 
ground of an eventual inteſtacy,) by deſcent. | queſtions ſtated to the court of King's Bench „ 
To maintain this point, the opinion of Pop- | having been put to the Judges, and Skynner, 1 
ham, in Fuller v. Fuller, H. 36 EI. Cro. Chief Baron, having delivered their unani- 1 
El. 422, 3. was chiefly relied on, and the | mous opinion to the ſame effect with the Þ 4 
court of B. R. in Ireland unanimouſly adopt- | certificate, the decree was afbrmed. 1 
: "i 
408 
| . | Wedneſday 0 
| The King againſt JohN WHEATMAN, — 1 
j . o by 
HIS was a rule to ſhew cauſe, why a conviction for uſing In a convic- * 
. x 8 . h | "'Y 
a gun ſhould not be quaſhed. The objection was, that — rn iN 
the information, as ſet forth in the conviction, did not alledge me _ 1 
| tion muſt ne- 7 
ſpecifically, that the defendant was aof owner or keeper of any gative, ſpeci- 7 
as 75 fically, ever "i 
foreſt, chaſe, park, or warren. ae, Zong 4 
It was contended, that it is neceſſary to ſtate in the informa- app ey „ 
. : | : in the f. o 1 
tion, particularly, that the defendant had none of the qualifica- 22 & 23 Car. 77 
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tions ® enumerated in the ſtatute of 22 & 2 3 Car. 2, (a). The 
caſe of Rex v. Maurice Jarvis (6), was relied on, as a deciſive au. 
thority in point. 

On the other ſide, it was argued, has it is ſufficient, if the 
want of every one of thoſe different qualifications appear in amy 
part of the record, and it did appear by the evidence, ag et 
forth, that the defendant had none of them. 

Chambre, in ſupport of the rule. Dayrell, for the proſecutor, 

Lord MAN$FIELD,—This will not do. The defendant can 


be convicted only of the charge in the information, and ght muſt 
be ſufficient to ſupport the conviction. 


As HHU RST, Juſtice.— The evidence muſt prove, but cannot 


fopply, any defects in the information. 


The rule made abſolute, 


(a) C. 25. f. ] (4) H. 30 Geo, 2. 1 Burr. 148, 


0 


The King againſt the Inbabitants of UTToXETts, 


N Mednęſday, the gth of Februery, H. 20 Geo. 3. Bear- 
eroſt obtained a rule to ſhew cauſe, why an order of 
ſeſſions, confirming ſeparate appointments of overſeers of the 


poor for the townſhip of Urtoxeter and three other diviſions of 


the pariſh of Urtoxeter, in Staffordſhire, ſhould not be quaſhed; 
. and, cauſe being this day ſhown, the ſpecial caſe ſtated by the 


ſeſſions appeared to be as follows: 


The pariſh of Uztoxeter is five miles in len gth, and five in breadth, 
and contains the townſhips of Utroxeter, Crakemarſh, Creighton, 


Stramſball, and Loxley. The town of Uzroxeter is a large market 
. town, much burthened with poor. The townſhips of Creighton, 
Crakemarſh, Stramfhall, and Loxley, are in general divided into 


conſiderable farms. The ſaid townſhips were and are one entire 
parith, and did, till the year 1730, jointly relieve and maintain 
the poor in and throughout the pariſh. Tt appears by the veſtry- 


book of the ſaid parith, that, from the year 1643, to the year 


1703, . overſeers have been elected for the ſaid reſpective town- 
ſhips in the following manner, viz. Two overſcers of the poor 
tor the town of Urtoxeter, one for Loxley, one for Crakemarſh, 
Creighton, and Stramſhall, one for the Woodlands. The Woodlands 


are part of the townſhip of Uzzoxeter. It does not appear, from 
the 
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the veſtry-book, or other evidence, that, from the year 1703, to 
1727, any overſeers were elected for the ſaid townſhips, but two 
overſcers were elected for the ſaid pariſh, and, during that time, 
churchwardens were elected for the ſaid pariſh, and fideſmen for 
the ſaid townſhips. On the 10th November, 1730, in purſuance 
of a mandamus from the court of King's Bench, an aſſeſſment for 
the relief and maintenance of the poor of the ſaid pariſh of U- 
foxeter, upon all the inhabitants and occupiers of land within 
the ſaid pariſh, was duly figned by two juſtices of the peace. In 
Trinity Term, 5 & 6 Geo. 2. 1731, a mandamus iſſued from the 
court of King's Bench, to the juſtices of the county of Stafford, 
reciting, that there were divers houſholders within the ſaid 
pariſh of Urtoxeter able to contribute to the relief of the poor of 
the ſaid pariſh, and that there were no overſeers of the poor of 
the faid pariſh appointed to make rates on all and every the in- 
habitants and occupiers of lands, houſes, and other things rate- 
able within the ſaid parith, for the relief of the poor of the ſaid 
pariſh, and ordering the ſaid juſtices to appoint two or more 
overſeers of the poor for the ſaid pariſh of Urtoxeter. In purſu- 
ance of the ſaid mandamus, on the zoth day of July following, 
two juſtices of the peace for the county of Stafford, appointed 
two overſeers of the poor for the ſaid pariſh of Urtoxeter. At 
the general quarter ſeſſions for the county of Stafford, held the 
5th of October, 6 Geo. 2. 1731, the inhabitants of the vills of 
Crakemarſh, Creighton, and Stramſball, appealed againſt an aſſeſſ- 
ment made 12th Auguſt preceding, for the maintenance of the 
poor of thepariſh of Urtoxeter, and, on full hearing of counſel, and 
conſideration of the evidence given as well for the ſaid vills as 
for the townſhip of Uzroxeter, the court was of opinion, that the 
inhabitants of the ſaid vills of Cratemarſh, Creighton, and Stram- 
ſhall (for which vills overſeers of the poor were duly and in due 
time appointed, and poors-rates duly made and allowed, before 
the making of the ſaid aſſeflinent or rate appealed againſt) ought 
to maintain, and accordingly did order that they ſhould main- 
tain, their own poor, diſtinctly and ſeparately from the other parts 
of the ſaid pariſh of Uztoxeter ; and the court did further order; 
that ſuch part of the ſaid aſſeſſment or rate appealed againſt as 
charged the inhabitants of the ſaid vills of Cratemarfb, Creigh- 
ton, and Stramſball, for or towards the maintenance of the poor 
of the ſaid pariſh of Uttoxeter, in reſpe of what they hold or oc- 


cupy within the ſaid vills, ſhould be quaſhed and diſcharged. 
The ſaid order, in Michaelmas. term followin g. was removed, by 


certiorari 
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1780. g gertiorari, into the court of King's Bench, and the court of King's 
—— Bench, in Michaelmas Term, 6 Geo. 2. ordered, that the order of 
= nf ſeſſions, as to ſuch part of it as orders that the inhabitants of 

Urrouzres. the vills of Cratemarſb, Creighton, and Stramſball, in the pa. 
[*334] riſh of Urtoxeter, ſhall maintain their own poor diſtinctly and 
wt ſeparately from the other part of the ſaid pariſh of Uttoxeter, be 
quaſhed for the inſufficiency thereof, and, as to the other Part of 
the ſaid order, for the quaſhing and diſcharging ſuch part of a cer. 
tain aſſeſſment or rate made for the maintenance of the poor of 
the ſaid pariſh of Uztoxeter, as charges the inhabitants of the ſaid 
vills of Crakemarſh, Creighton, and Stramſball, towards the 
maintenance of the poor of the ſaid pariſh of Uzroxeter, in re. 
ſpect of what they hold within the ſaid vills, be affirmed. Ia 
Michaelmas Term, 7 Geo. 2. 1733, a mandamus iſſued from the 
court of King's Bench, to the juſtices of the county of Staforg, 
reciting, that there were divers houſholders within the ſaid pa- 
riſh of Uttoxeter able to contribute to the relief of the poor of 
the ſaid pariſh, and that there were no overſeers of the poor of 
the faid pariſh, appointed to make rates on all and every the in- 
= . habitants and occupiers of lands, houſes, and other things, rate- 
= able within the ſaid pariſh, for the relief of the poor of the ſaid 
pariſh, and ordering the ſaid juſtices to appoint two or more 
overſeers of the poor for the ſaid pariſh of Urtoxeter. On the 
15th of April, 1754, two overſeers were appointed for the vill 
of Crakemarſh, two other overſeers for the vill of Creighton, two 
other overſeers for the vill of S:ramſhall, two other overſeers for 
the townſhip of Urtoxeter, and two other overſeers for the vill of 
Loxley, by five ſeparate appointments, each appointment ſigned 
by the ſame two juſtices of the peace for the county of Stafford. 
On the 27th of May following, a certiorari iſſued to remove the 
faid five appointments into the court of King's Bench, which were 
accordingly removed, and, on Saturday next after the morrow of 
the Holy Trinity, 1734, the ſaid five appointments were affirmed 
by the court of King's Bench. Since the year 1734, overſeers 
have been ſeparately appointed for each of the ſaid townſhips, . 
and the poor of the ſaid townſhips have been Ny main= 
tained [I]. 

The Solicitor General, Dunning, and Leycefter, ſhewed cauſe, 

and argued to the lolo wing effect.— It appears from the facts 


101 The preſent diviſion of the pariſh on 1734. There were but four 88 
which this caſe aroſe, was different from that They all bore date the ſame day, and were 
mentioned in the cafe to have ſubſiſted ſince | ſigned by the ſame two juſtices. 

found 
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found by the ſpecial caſe, that the inhabitants of the pariſh of 1780. 
Uttoxeter have not had the benefit of the ſtatute of 4.3 Eliz. (c), na 
e AING 


therefore the appointments of ſeparate overſeers for the dif- War. 


and 
UrroxgrER. 


| ferent townſhips were authorized by 13 & 14 Car. 2. c. 12. a 
$ 21. It is clear, that at and before the tiene when the laſt- L 335] 
mentioned ſtatute was enacted, this pariſh did not reap the benefit 
of the act of Elizabeth, ſince more than four overſeers had been ap- 
pointed ever ſince the year 1643, and that ſtatute does not autho- 

rize more than that number [2].—(BULLER, Fuſtice, —** Ought it 
« not to have been ſtated in the caſe, as a ſubſtantive fact, that 
« the pariſh had not had the benefit of the ſtatute of 43 E/z.?”) 
If enough is clearly and explicitly ſtated to ſhew that to be the 
truth, the court will infer it, without an expreſs finding, for the 
purpoſe of ſupporting the order. The rule with regard to orders 

of ſeſſions is the reverſe of what obtains in the caſe of convic- 
tions. The court preſumes againſt convictions, unleſs facts ap- 
ear ſufficient to ſupport them; but an order of ſeſſions is pre- 
ſumed to be right, unleſs the facts ſtated prove it to be wrong. 
It may be objected, that the preſent diviſion of the pariſh is dif- 
ferent from that which appears to have been formerly adopted, 
but no argument can ariſe from that circumſtance, becauſe the 
ſtatute of Car. 2. meant to leave the particular diviſion to the 
juſtices for the time being. The determination of this court in 
M. 6 G. 2. (as mentioned in the caſe, and as reported by Bar- 
nardiſton(d),) was a deciſion of the preſent queſtion; for, although, 
the firſt part of the order of ſeſſions was quaſhed as inſufficient, 
becauſe it did not appear whether the vills of Crakemarſh, 
Creighton, and Stramſhall, were to maintain their poor jointly 
among themſelves, or each vill ſeparately, the other part, quaſh- 
ing the aſſeſſment of thoſe vills for the maintenance of the poor 
of the pariſh at large, was affirmed, The caſe of Rex v. The 
Fuſtices of Middleſex (e), and Peart v. Weſftgarth VJ. which will 
be relied on by the other ſide, differed materially from the pre- 
ſent, for, in both of thoſe, it appeared from the facts ſtated, that 
the pariſhes had had the benefit of 43 Eliz.— Dunning faid, he 
particularly recollected the caſe of Rex v. The Fuftices of Middle- 
ſex, which had happened during his early attendance on the 


[2] So determined in Rex v. Loxdale, H. 30. Geo. 2. 1 Burr, 445, and more fully tated 
in 3 Zurn's Juſt, 289. 13th edit. 


(c) c. 3. | | (e) T. 27 & 28 Gee. 2. Bott. 15. 


{d) o Barnard. B, R, 198, Cf) B. R. Its 5 Geo. 3. 3 Burr. 1610. 
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court, and that it was the ultimate opinion of the court ow. 
* (which they afterwards confirmed in' Peart. v. Meſtgartb 5 
that the pariſh muſt have been unable to reap the benefit of 
43 Eliz. at the time when the ſtatute of 13 & 14 Car. 2. paſſed, 
which he ſaid was manifeſtly the caſe as to the * of Ur. 
Zoxeter. 
 Bearcroft, in ſupport of the rule, inſiſted on Peart v. Weſt. 
- as directly in point, and that it was clearly eſtabliſhed by 
that caſe, that unleſs the ſeſſions expreſsly ſtate, that the pariſh 
has not had the benefit of 13 & 14 Car. 2. the court will pre- 
ſume that it has. That the ſtatute of Car. 2. mentions large. 
neſs as the only reaſon for a diviſion, and the caſe of Peart v. 
Weſtigarth ſhews, that the pariſh of Urtoxeter is not too large, 
for, there, the pariſhof Stanhope, appeared to be twenty miles long, 
and yet it was not to be divided, and Uztoxeter pariſh is only five 
miles. The queſtion now before the court never came on in any 
of the former caſes from this pariſh. 
Lord MansF1ELD ſtopped Wilſon from going on, on the ſame 
ſide. 
Lord MAxs FIELD. — The caſe of Peart v. We Agartb decides 
the queſtion. It muſt appear to the court that there was a diſ- 
ability to reap the benefit of the ſtatute of Elizabeth. Here 
the contrary appears. Though there were ſeparate overſcers, 
there was a joigt maintenance till 1730. The acquieſcence of 
the pariſh for a number of years will not alter the law. The 
point never ſeems to have been made in 1734. I remember the 
caſe-of Peart v. Weſtgarth. It was well conſidered. The court 
thought the ſtatute of Car. 2. proceeded on a bad principle of 
policy, for that large diſtricts for the purpoſe of maintaining the 
pry are much to be preferred to ſmall ones. 
The order of ſeſſions, and the four appointments, quaſhed. 


Lrovp, (gui tam, &c.) againſt Sxurr. 


IN the laſt term, Dunning had obtained a rule to ſhew cauſe, 

why a writ of error removing the judgment in this caſe, (which 
was an action of debt upon the ſtatute of uſury (a),) into the 
court of Exchequer Chamber, ſhould not be quaſhed; and, on 


(a) 12 Amr. Hf. 2, c. 16. Vide ſupra, p. 62. Nete [2]. ; 
Friday, 
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Friday, the. 14th of April, the caſe was argued, by Dunning, 
in ſupport of the rule, and by Davenport, on the other ſide. 
The objections were; 1. to the form of the writ, becauſe it 
deſcribed the action as between the two private parties, E/oyd and 
$hutt, not as à gui-tam action in which the King was intereſted; 


2. to the ſubſtance, on the ground that this ſort of penal action 


is not within the meaning of the: ſtatute of 27 Elis. . 9. 


which firſt gave the writ of error from this court to the Ex- 


chequer Chamber. The fr# point was but little relied on. 


Upon the ſecond, it was inſiſted, either that the action is not 
within the meaning of the deſcription in the ſtatute, or that, if 
it is, it is within the exception. The deſcription is, any ſuit 
« gr action of debt, detinue, covenant, account, action upon the 
« caſe, ejectione firmæ, or treſpaſs.” The words“ action of debt” 
(5), it was ſaid, extended only to actions of debt between pri- 
vate parties at common law, not to an action on a ſtatute, which 
is conſidered as of a higher nature. For this diſtinction, the opi- 
nion of Lord Holt in Aſbby v. White (c) was cited, where he 
refers to Cro. Car. 142. and ſays, That no writ of error lies in 
« the Exchequer Chamber by force of the ſtatute of 27 Elis. 
« on a judgment in the King's Bench in an action 4% fran 
« Jalis magnatum (d), for it is not included within the words 
« of the ſtatute ; for though the ſtatute ſays ſuch writ ſhall be 
« upon judgments in actions an the caſe, yet it does not extend 
eto that action, altbougb it be an action on the caſe, becauſe it 
« is an action of a far higher degree, being founded ſpecially 
« upon a ſtatute (e).“ The exceptiox in the act of Elizabeth is, 
«© Other than ſuch (actions) only where the Queen's Majeſty 
* ſhall be a party .“ and it was argued that the King being 
a party here, the exception extended to the preſent caſe. For 
this Whittonv. Preſton (g) was cited, in which, according to the 
report of Hartop v. Holt in 5 Mod. (5), it appears to have been 
decided that, for this reaſon, a writ of error will not lie in the 
Exchequer Chamber on an action for uſury. So in a note at the 
end of Parris s Caſe, in Ventris (i), the fame doctrine is ſtated as 
eſtabliſhed law. In the late caſe of Richards qui tam v. Brown 


(b) 27 Zl. cap. 8.52. | (s) B. R. H. 16 & 27 Cor. 2. 1 Sid, 
(e) B. R. J. 2 Ann. 2. Ld. Raym. 938. 240. 

(a) 2 Ric. 2. fl. 1. cap. 5. ; (5 T. 8 Will. 3. 5 Mod. 230. 

(e) 2 Ld. Raym. 954. (i) 3. R. M. 21 Car. 2. Vent. 49. 

{f) 27 II. c. 8. 5 2. : ] 


(2), 
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(4), although the action was, as here, by bill [3], the writ of 
error was brought immediately in the Houſe of Lords, 

* On the other fide, it was contended, that Wihitton v. Preſon 
did not appear, by the only expreſs report in print of that caſe (0. 
to have been decided; That the only point determined ia 
Hartop v. Holt was that error in the Exchequer Chamber would 
not lie on an award of execution on a ire facias, after the ori. 
ginal judgment had been affirmed on a writ of error; That the 
note at the end of Parris's Caſe is merely a memorandum of the 
Reporter, not warranted. by the caſe, which is on quite a dif. 
ferent ſubject, nor by any authority; That the caſe of Lord Say 
& Seal v. Stephens in Cro. Car. 142. went on the conſtruction of 
the ſtatute of ſcandalum magnatum, and on the queſtion whether 
an action on that ſtatute is an action on the caſe, within the 
meaning of 27 Eliz. c. 8; But that it had been expreſsl/ 
decided, in Scott v. Knapton (m), which was poſterior to Whittyn 
v. Preſton, that a writ of error will lie on a gui tam action of 
debt on a penal ſtatute, and the anſwer there given to the ob- 
jection that the King is a party, was, that he is not properly 
ſo, though he is to have part of the penalty; That, in truth, 
no body on the part of the Crown had any thing to do with this 
action; The ' informer might be nonſuited, and was liable to 
coſts, and to all the incidents to which a plaintiff in any com- 
mon action is ſubjet; The King's intereſt only commenced 
after a recovery, for a ſhare of the penalty. —Beſides, it ſhould 
ſeem, (it was ſaid,) that this court ought not to entertain the pre- 
ſent motion, according to the opinion of Croke, Juſtice, in the 


caſe of Lord Say & Seal v. Stephens, where he obſerves that 


[3] The words of the ſtatute of Elizabeth, | ginal record remaining ſtill in B. R. In the 
do not confine the appellate juriſdiction of pleadings in WYeftby's Caſe, (3 Co. 67. a, 
the Exchequer Chamber to actions by bill, | 70. B.) the entry of the proceedings in error 
unleſs the expreſſion ©* rf commenced there | runs thus: afterwards, &c. the tranſcript 
can have that operation. In Comberbach | of the record and proceedings, &c, by a 
29 5. Lord Holt ſays It hath obtained that certain writ of the Lady the Queen of 
« no writ of error lieth in the Exchequer | correcting errors, Sc. was brought to the 
«« Chamber where the action was commenced | ** juſtices, Ec. in the Chamber of the Ex- 
«« here by original, but I never underſtood | ©* cheguer aforeſaid, according to the form, 
« the reaſon of it.” — By the words of thße &c.” Yet the ſubſequent part of the 
ſtatute, the Chief Juſtice is to cauſe the record | ſame entry ſays, ©* and thereupon the record 
to be brought before the Judges in the Ex- | © aforeſaid c. was ſent back,” &c,— 
chequer Chamber, yet the practice has al- Yide Rutter v. Redflone, 2 Str. 837. and 
ways been to ſend only a tranſcript, the ori- | Tully v. Sparkes, 2 Lord Raym. 1571. 


(4) Supra, 109. (n) Scacc. ZE. 31 Car. 2. Sir Thomas Raym. 
(7) Fiz. in 1 Sid. 240. 275, 


the 
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the validity of the writ ought to be diſcuſſed in the Exchequer 1980. 
Chamber, where it us returnable, 
Dunning ſaid, the caſes ſhowed that this court had, in — 
fact, exerciſed the power of quaſhing ſuch writs, but, if the sxurr. 
court were of opinion that they could not give that relief, the 
rule might be altered, and leave be given to the plaintiff totake [ 339 ] 
out execution, as if no writ of error had been brought. But 
Lord MaNnsFIELD thought Z4at could not be done, becauſe, if 
the objections were good, the writ was not a nullity, but only 
erroneous ;—improvide emanavit. 
The court took time conſider ; and, this day, Lord Mater 
FIELD delivered their opinion, as follows : 
Lord MAN$sFIELD,—We have conſidered this caſe, and have 
talked with all the other Judges upon it, and we are all of 
opinion, that the writ of error cannot be quathed here, but that 
the application ought to be made, either to the court of Chan- 
cery, from whence it iſſues, or to the Exchequer 2 


where it is returnable. 
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The rule diſcharged {+9 15, 


[914] A fimilar application was after- | then to the court of Exchequer Chamber, 
wards made, firſt to the court of Chancery, | where it was determined, that the writ of 


which refuſed to entertain the queſtion, and error lies to that court. 
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The KinG againſf the Bencuzrs of Gray's Ixx, on 


the proſecution of WIILIAM Hart, 5 
riday, 
| 21ſt April, 
H Is was an application for a mandamus to be directed to A wardamus 


the Benchers of Gray's Inn, to compel them to call the will not lie 
| to compel 


proſecutor to the degree of a barriſter at law. In the laſt term (5), — to 
Dunning had moved for a rule to ſhew cauſe, on an affidavit, 33 


ſtating that the ground upon which the Readers and Benchers The only | 

had rejected him was, his having been diſcharged under an in- lief is by ap- 

ſolvent debtor's act; but that he had complied with all the 3 
2 judges. 

uſual requiſites, uch as paying the dues, and performing ex- 

erciſes, and that the two ſocieties of the Inner and Middle 

Temple, upon their being conſulted by that of Gray's Ian, had 


Had been of opinion that the ground of rejection was not ſuf- 


(5) T hur/day, the 13th of April, 
4 X | ficient 
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ficient. The affidavit alſo mentioned two late inſtances, one of a 
bankrupt, another of a perſon who had been diſcharged as an 
inſolvent debtor ; who had been called to the bar. It appeared 
that the ſociety of Lincoln's Inn had been of . when 
conſulted, that the cauſe was ſufficient. 

In behalf of the application, it was urged, that it would be 


highly inconvenient to permit ſuch a body as the Benchers of 


an Inn of Court to exerciſe a juriſdiction in ſuch matters, un- 
controulable by a court of law, and that, in the preſent inſtance, 
there had been manifeſt injuſtice in permitting the proſecutor 
to loſe his time, and put himſelf to expence, in order to qua- 
lify himſelf for the: bar, if he was n to * a Pere in- 


capable of being called. 


Lord MANSFIELD ſaid he had a recolletion of ſome caſes, 
where it had been held that the court could not interpoſe, but 
that the recourſe muſt be to the twelve Judges, who have a 
domeſtic juriſdiction over the Inns of Court. —WiLLEs, Fuſtice, 
mentioned Booreman's Caſe (t),. — and BULLER, Fuftice, that of 
Rakeſtraw and Brewer (a) —as confirming what fell from his 
Lordſhip. Some paſſages in Dugdale's Origines were allo re- 


ferred to by the court. 


The court took time to conſider whether they ſhould grant 
a rule to ſhew cauſe, and, on this day, Lord MANSFIELD de- 
livered their opinion as follows : 

Lord MAansFIELD,—We have conſulted the other Judges on 


the ſubject of this application, and I am prepared to ſtate the 


reſult. The original inſtitution of the Inns of Court no where 


preciſely appears, but it is certain that they are not corporations, 


and have no conſtitution by charters from the Crown. They 
are voluntary ſocieties, which, for ages, have ſubmitted to 
government analogous to that of other ſeminaries of learning. 
But all the power they have concerning the admiſſion to the 
bar, is delegated to them from the Judges, and, in every in- 
ſtance, their conduct is ſubject to their controul as viſitors. 
This will appear from a great variety of inſtances of orders 
made at different periods, for the regulation of thoſe ſocieties, 
which are to be found in Dugdale's Origines Furidiciales, ſome of 
which I will mention, —His Lordſhip then read different paſ- 


ſages from Dugdale, 141. 147, 148. 191. 193. 274, 275. 311, 


(:) B. R. H. 17 Car. 1. March 177 1 (2) Canc. H. 1728. 2 P. N. 51, 512. 
| | 312, 
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312, 313, 314.317.319, 320. 322. 327). From the firſt traces 1780. 
of their exiſtence to this day, no example can be found of an in- 7h 
terpoſition by the courts of Weſtminſter Hall proceeding accord- oro 


ing to the general law of the land ; but the Judges have acted as Grar'slxx, 
in a domeſtic forum. The only caſe in which an attempt was 
made to proceed in this court is reported in March (v),—One 
Booreman, a barriſter of one of the Temples, having been expelled, 
he applied for his writ of reſtitution, but it was denied,“ be- 
« cauſe there is none in the Inn of court to whom the writ can 
« be directed, for it is no body corporate, but only a voluntary 
« ſociety, and ſubmitting to government; and the ancient and [ 341 | 
« yſual way of redreſs for any grievance in the Inns of Court, 
« was by appealing to the Judges.” —In Townſend's Caſe, reported 
by Sir Thomas Raymond (v), it is aſſumed, arguendo, that no man- 
damus will lie to the Inns of Court [+qg2]. I do not take the firſt 
reaſon ſtated in March to be the true one. It is not ſolid. The 
ſecond is the true reafon. As to the firſt, the Inns of Court had 
regulations, they acted and were known as a body, and all the 
orders which I have mentioned were directed to them. But the 
true ground is, that they are voluntary ſocieties ſubmitting to 
government, and the ancient and uſual way of redreſs is by ap- 
peal to the Judges. There has been a very late inſtance where 
this method of appeal had the ſanction of all the Judges. I will 
ſtate it from a report of it drawn up by Mr. Juſtice GouLD, and 
which he has furniſhed me with [1]. 
„The firſt day of Hilary Term, an appeal of one Maurice 
Savage againſt an order of the Benchers of Lincoln's Inn which 
reſcinded an order for his call to the bar made about four or five 
days before, on the ground of miſrepreſentation or ſurpriſe, was 
heard by all the judges, except Lord Chief Fuftice DE Grey, in 
Serjeant's Inn Hall. He had been a member of the Middle 
Temple nine or ten years; had kept and paid for his commons, 
and performed all his exerciſes there ; and, in 1772, was pro- 
poſed by a maſter of the bench, the firſt parliament in the term, 
to be called to the bar, (the courſe in that houſe being to hold 
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(1) Mr. Juſtice Gould was ſo obliging as | Cafe, exactly as it was read in court by Lord 
to permit me to copy his note of Savage's | Mansfield. 


(v) Peoreman's Caſe. | | (w) B. R. H. 14 & 15 Car. 2. Raym. 69. 


(t92] 8. P. recognized by Pemberton, Chief | Phyficians, B. R. H. 33 & 34 Car. 2. 2 Show, 
Juſtice, in the caſe of Rex v. The College of | 178, 


2 Par- 
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a parliament on the firſt and laſt Friday in overy torm, the per. 
ſon to be propoſed at the firſt, and called to the bar at the 1:6 
parliament). But he waved that propoſal, and, in T. rinity Term 
laſt, petitioned to have the propoſal revived, but the bench te. 
fuſed it, and no maſter of the bench would propoſe him again. 
On Saturday, (as the term ended on Vednęſday,) he: had a cer. 
tificate (x), from the under-treaſurer of the Middle Temple, of his 
keeping and paying for commons, and performing his exerciſes, 
which he carried to the under- treaſurer of Zincoln's Inn, that 
Saturday, paid his fees for admiſſion in that ſociety, and, the 
Tueſday, following was called to the bar there, and the next day 
took the oaths to government in Weſtrminffer Hall. But he did 
not diſcloſe to the -under-treaſurer of Lincoln g Inn what had 
paſſed in the Temple. The ſociety of Lancoly's Jan, hearing 
of this matter, iſſued a ſummons to him to appear three days 
after, to ſhew cauſe, why bis call to the bar ſhould not be va- 
cated, and after hearing him, four days afterwards, annulled 
the call to the bar, as irregular, and obtained by ſurpriſe. The 
Judges, being attended by the treaſurers of the two ſocieties, 
and examining the under-tfeaſurers of each, (not upon oath, for 
they proceeded as viſitors,) and the above circumſtances fully ap- 
pearing, and, after hearing Savage in ſupport of his appeal, who 
did not examine any one to vary the facts, declared their opinion 
that the call to the bar appearing to have been obtained by ſur- 
priſe, and the bench of Lincoln's Inn having proceeded immedi- 


ately to annul it, the appeal ſhould be diſmiſſed [4].” 


[4] A year or two afterwards, Savage 
having appeared as a witneſs in a cauſe at 


and the ignominy with which he had after- 
wards been diſbarred. For this Sawage 
brought an action, declaring as a barrifter, 
and ſtating the words to have been, This 
it the Mr. Savage <vbd was called to the 
1% bar in 1776, and was afterwards ſcandal- 
* ouſly firipped of his gown,”” and that they 
were ſpoken with an intent to injure him in 


Glouceſter, one of the counſel, obſerving ' 
upon his evidence, mentioned the circum- 
ſtance of his having been called to the bar, 


a 


| his profeſſion. The defendant pleaded not 
guilty, and alſo three ſpecial pleas of juſti- 
fication, wherein were ſet forth, the con- 
ſtitution and regulations of the inns of 
court, reſpecting the call of barriſters, and 
the different proceeding and orders of the 
Midale Temple and Lincoln's Inn referred to 
in the above report of Gould Juſtice, The 
cauſe was tried at G/ouce/ter ſummer aſlizes, 
1780, before Perryz Baron. The plaintiff 
proved the words “, and produced a book of 
the ſociety ot Lincoln's Inn containing the or- 
der for his call, which, from the neglect of 


— 


— 


* The witneſs ſwore to them exactly as 
laid, but, though not leſs ſevere upon the 
plaintiff, the words really ſpoken were, (ac- 


(+) Dated the 2 1ſt of June, 1776. 


cording to the recollection of ſeveral perſons 
preſent,) ſomewhat different. 


The 
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The conſequence of all this is, that we are all of opinion, 
that no rule ſhould be made for a mazdamus ; but, if there is a 
round for it, the party mult take the ancient courſe of applying 


to the twelve j udges {5 J. 


the officer of the ſociety, had not been ex- 
punged · The defendant produced another 
book containing the order .annulling the 
former, which was in the following words: 
% Mr. Maurice Savage who was called to the 
« har on the 25th of June laſt, having 
ce applied ſor admiſſion to this ſociety, on 
« the Saturday preceding, by a certificate 
«« from the ſociety of the Middle Temple, 
« and repreſented that he had, by miſtake, 
« omitted to apply for his call at the Tem- 
« ple in due time for this term, and it 
«« appearing that he had applied there in 
ce time, but his petition was not moved by 
« any bencher, and that notice had been 
« given to him of the manner in which his 
« petition had been treated by the under- 
« treaſurer of the Middle Temple, It is or- 
«« dered that all the fees and expences paid by 
« him be returned, and the order for his 
* call expunged as irregular, and obtained 
«« by ſurprize.” The jury found a verdict 
for the defendant. | 


| [5] Hart, afterwards, applied by petition 


of appeal to the twelve judges, and, on the 
15th of Now. M. 21 Geo. 3. he was heard 
by his counſel, (Morgan and Lind). His pe- 
tition was accompanied with the ſame affi- 
davit which had been produced to the court 
of King's Bench. At the ſame time a certi- 
ficate was laid before the judges from the 
treaſurer and benchers of Gray's Ina, in 
which they ſer forth, that they had not re- 
fuſed to call him to the bar merely becauſe 
he had been diſcharged by an inſolvent act, 
(although they ſtated that the ſociety of 
Lincoln's Inn had been of opinion that chat 
was a ſufficient cauſe,) but, becauſe it appear- 
ed to them from a memorial of his own, 
(which he had alſo laid before the judges,) 
that he had knowingly become ſecurity for 
money borrowed by others, to a much great- 
er amount than he was able to anſwer, and 
for other circumſtances of his life mentioned 
or alluded to in the certificate. The judges 


were unanimous in diſmiſſing the petition. 


EARLE again} HARR1S. 


"HIS was an ation on 2 policy of - inſurance, tried be- 
fore Lord MANsFIELD, at the laſt Sittings at Guildball, 
when a verdi& was found for the plaintiff, On Thurſday, the 


13th of April, the Solicitor General obtained a rule to ſhew cauſe, 
why there ſhould not be a new trial, which was this day argued, 


by Bearcreft, and Davenport, for the plaintiff, and the Solicitor 


General, and Dunning, for the defendant. 

The facts of the caſe, as reported by his Lordſhip, appeared to 
be as follows: The policy was on the ſhip the Leghorn Galley, 
At and from Leghorn to Jamaica, with liberty to call at the 
% Windward Iſlands; and from thence to Liverpool; warranted to 
* fail from Jamaica on or before the firſt of Auguſt next.” The 
{hip had taken in her whole lading and papers, and ſet fail from 


tained there by an embargo till after the day, the departure is a compliance with the warran 


357 


1780. 
— 
The King 


againſt 
Grar'sInx, 


[ 343] 


Friday 
21ſt April. 


On a warran- 
ty toſail from 
Jamaica, on 
or before a 
day certain, 
if the ſhip 
departs from 
her port on 
that day, 
with all her 
cargo and 
clearances on 
board, and 
proceeds to 
the place of 
rendezvous 
in the iſland, 
expecting to 
find convoy 
and proceed 
immediately, 
but is de- 
ty, altho' the 


captain knew of the embargo when he ſailed, the embargo being only till convoy ſhould be ready. 
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the e port of Savannah la Mar in Jamaica, on the 1ſt of Auguſt, 
and went to Bluefields, which is at the diſtance of about five 
miles, and is the general place of rendezvous for convoy. On 
the 25th of Juby, an embargo had been laid on all the ſhips in 
the iſland by the governor, and inſerted in the public news-papers 
of that date. On the firſt of Auguſt, as ſoon as the hip had 
croſſed the bar, going out of the harbour of Savannah Ja Mar, 
the captain returned in a boat, and there made a proteſt againſt 
loſſes or damages ſuſtained, or to be ſuſtained, on account of the 
embargo, which proteſt he could not have made at Bluefields, He 
then proceeded the ſame day over land to Bluefie/ds. At that place 
the ſhip was detained till the gth of Auguſt, when, convoy ar- 
riving, the embargo was taken off, and ſhe failed for England 
with the convoy, but was afterwards ſeparated from it, and taken 
by an American privateer. The captain was examined at the 
trial, and admitted that he had heard of the embargo ; but ſaid, 
he thought it was only meant to prevent ſhips from departing 
without the protection of convoy; that he expected to meet with 
convoy at Bluefields on the 1ſt of Auguſt, and that the embargo 
wouldimmediately ceaſe, and leaye him to purſue his voyage, the 
ſame day, without interruption. - __ 

In ſupport of the verdict, it was inſiſted, that there had been a 
fair bond fide commencement of the voyage for Europe, on the 
1ſt of Auguſt, which brought the caſe within the ee 


in Bond v. Nutt (2). 


On the other ſide it was contended, that the captain, by ſail- 
ing when he knew of the embargo, had been guilty of a wilful 
breach of duty, and could not thereby acquire any right, There 


was no inception of the voyage by the departure from Savannah 


la Mar, as he knew he could not leave the iſland, on account of 
the embargo. This diſtinguiſhed the preſent caſe from that of 


Bond v. Nutt, where the principle of the deciſion was, that there 


had been a 4ond fide departure from Jamaica within the meaning 
of the policy. Here the ſailing was colourable, and merely in- 
tended to anſwer the ſerter of the inſurance. In Bond v. Nutt, 


the captain had no ſuch purpoſe in view, for he did not know of 
the inſurance. 


Lord MANs FIELD, Whether there was a bon z fide ailing « on 


the 1ſt of Augu/?,.or not, depends on the credit of the captain. 


He poſitively ſwore, that he expected to find convoy ready at 


(=) Z. R. E. 17 Gee, 3. ſtated infro, p. 352, col, 2, 


B Juefields 


plaintiff's houſe. 


IN THE TWENTIETH YEAR OF GEORGE In. 


Bluefields that day, in which caſe the embargo would have ceaſed 
immediately, The jury have believed him, and have fqund ac- 
cordingly. 1 dare ſay the captain never heard of Bond v. Nutt. 
WIIIxES, Juſtice, It appears to me evident, from the captain's 
conduct, that he did not mean a failing « on the. voyage, If he had 
intended to proceed directly, he had no occaſion to quit his ſhip, 
in order to make the proteſt, Upon the whole, I think there was 


not a bond fide failing on the firſt of Auguſt. 


339 
1789. 


— — 
EAR 


again? 
HARRIS. 


ASHHURST, Fuftice,—To be ſure there ought to be a fair ſail- 


ing; but the whole of the caſe has been before the jury, who 
have given credit to the captain. We muſt ſet aſide the verdict 

as being againſt evidence, if at all, and I do not think there is 
ground for conſidering this as a verdict againſt eyidence. 
 BuLiLER, Fuſtrce, —On the facts, as ſtated by my brother 
WIIIES, I ſhould have nodoubt that the departure was colourahle: 
but, from the report, it appears, that the captain thought he ſhould 
find the convoy ready to ſail immediately from Blugfelds, and that 
the embargo would of courſe be taken off. If he had expected, 
and meant, to wait for convoy, it would not have been a ſailing 
on the voyage; but the queſtion is mere matter of fact, and the 
jury having believed the captain, I think we muſt be bound by 
their finding. 


ws 6 


The rule diſcharged, (a). 


(a) Vide Thellufſon v. F erguſſon, infra. p. 346. 


SAMUEL againſj PAvyNE and others. 


CTION of t reſpaſs and falſe impriſonment, againſt Payne, 


a conſtable, and two others. The facts of - the caſe were 
theſe: Hall, one of the defendants, charged the plaintiff with 
having ſtolen ſome laces. from him, which he ſaid were in the 
A ſearch warrant was granted by a juſtice of 
peace upon this charge, but there was no warrant to appre- 
hend him. On the ſearch, the goods were not found; however, 
Payne, Hall, and the other defenCant, an aſſiſtant of Payne's, 
arreſted the plaintiff, and carried him to the Poultry Compter on 
a Saturday, when no Alderman was ſitting, by which means he 


Was detained till Monday, when, after examination, he was diſ- 
charged. The cauſe was tried before Lord MANSFIEL D, and a 


verdict 


[ 345] 


Friday, 
21ſt April. 


A peace offi- 
cer may juſ- 
tify an arreſt 
on a reaſon- 
able charge 
of felony, 
without a 
warrant, al- 
though 1t 
ſhould after- 
wards ap- 
pear that no 
felony had 
been com- 
mitted ; but 
a private in- 
dividual can- 
not, 
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1780. verdi& found againſt all the three defendants. At the trial, his 
Lordſhip, and the counſel on both ſides, looked upon the rule of 
_— law to be, that, if a felony has actually been committed, any man, 
Parnz. upon reaſonable probable grounds of ſuſpicion, may juſtify appre- 

hending the ſuſpected perſon to carry him before a magiſtrate; but 
that if no felony has been committed, the apprehenſion of a perſon 
ſuſpected cannot be juſtified by any body. His Lordſhip therefore 
left it to the jury to conſider, whether any felony had been com- 
mitted. The rule, however, was conſidered as inconvenient and 
narrow, becauſe, if a man charges another with felony, and re. 
quires an officer to take him into cuſtody, and carry him before 
a magiſtrate, it would be moſt miſchievous that the officer ſhould 
be bound firſt to try, and at his peril exerciſe his judgment on 
the truth of the charge. He that makes the charge ſhould alone 
be anſwerable. The officer does his duty in carrying the accuſed 
before a magiſtrate, who is authoriſed to examine, and commit 
or diſcharge. | | 
On this ground, 2 motion was made for a new trial, and, after 
cuauſe ſhewn, the court held, that the charge was a ſufficient juſti- 
13461 fication to the conſtable and his aſſiſtants, and cited Vards 
| Caſe in Clayton (a), 2 Hale's Pleas of the Crown, 84. 89. 91, 
and 2 Hawkins, B. 2. c. 12. and c. 13, [7]. 
The Solicitor General for the plaintiff, — Dunning for the de- 
fendants. 


The rule made abſolute [8]. 


[7] None of theſe authorities come ex- | court ſeems to have thought, that, if the cauſe 
actly up to the prefent caſe, which is there- | of ſuſpicion ſhould appear reaſonable, the 
fore the firſt determination of the point. In | juſtification would be good, though no felo- 

Ward's Cafe, (which is very looſely reported,) | ny were committed. But the caſe was ad- 
it would ſeem, that the goods had been aRual- | journed [+93]. 
ly ſtolen. The very point of this caſe had {8] The new trial came on before Lord 
been agitated on a demurrer to a ſpecial | Mansfield, at the Sittings after this term, 
Juſtification, ſo long ago as thereign of Hen. 4. | when a verdict was found againſt Hall, and 
(Year-book 7 Hen. 4. p. 35. Pl. 3.) and the | for the other two defendants, | 


(a) Clayt. 44. pl. 76. 


[+93] Yide Ledauic v. Catchpole B. R. E. 23 Geo. 3. 


THELLUSSON 


IN THE TWENTIETH YEAR OF GEORGE II. 


THELLUSSON againſt FERGUSSON. 


HIS was an action on a policy of inſurance, on the French 

ſhip L' Aimable Gertrude, At and from Guadaloupe to 

« Havre, warranted to ſail on or before the 31j/t of December.“ 

It was tried before Lord MAaNnsFIELD, at the laſt ee at 
Guildhall, when a verdict was found for the plaintiff. 

On Friday, the 14th of April, Bearcroft obtained a rule for a 
new trial, which came on to be argued this day, by the Solicitor 
General, Dunning, and Douglas, for the plaintiff, and ang 

and Lee, for the defendant. 

The evidence and facts of the caſe appeared, from his Lerd- 
| ſhip's report, to be as follows: 

The ſhip took in her.compleat lading and proviſions for Fai 
and all her clearances and papers, at a port called Pointe a Pitre, 
in the iſland of Guadaloupe, and ſailed from thence on the 24th 


of October, for Baſſeterre, where there is no port, but only an 


open road. The town of Baſſeterre is the reſidence of the French 
governor. The ſhip arrived there at night, when the captain 
went on ſhore, and next day waited on the governor who would 
* not permit him to depart, and, to prevent it, took his ſhip's 
papers from him. At this place he was detained with his ſhip 
till the 10th of January, when he ſet fail with a convoy which 
had arrived ſome little time before, and being ſeparated after 
ſome days from the convoy, the ſhip was taken by an Englih 
veſſel, The captain, who was the only witneſs produced at the 


trial, ſwore, that notice had been given, on the part of the go- 


vernor, ſome days before he ſailed, to him and the other captains 
of ſhips at Pointe a Pitre, who were preparing to ſail for Europe, 
that a convoy was expected from Martinico to be at Baſſeterre 
by the 25th of October, and that, in conſequence of this intima- 
tion, he had worked night and day to get ready, and had paid 
extraordinary gratifications to obtain his ſhip's papers and clear- 
ances as ſoon as poſſible; that the deſire of being in time for the 
convoy was the only reaſon for this haſte; and that, although 
he was not able to fail till the 24th, he was ſtill in hopes of be- 
ing in time for the convoy, as he thought it might very probably 
have been detained at Martinico ſome days beyond its time. 


4 2 The 
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A French 
flip bein 
warranted to 
ſail from 
Guadaloupe 
on or before 
the 31ſt of 
December, if 
the take in all 
her loading 
and papers, 
and leave her 
port of ſoad- 
ing before 
that day, 
and ſail to 
another part 
of the iſland, 
in the direct 
courſe of her 
voyage, and 
merely in 


the hopes of 


joining con- 
voy and to 
take the go- 
vernor's diſ- 
patches for 
France, the 
warranty 1s 
complied 
with, though 
the governor 
there ſhould 
detain her be- 
yond the day, 
and a!though 
it was a con- 
dition inſert- 
ed in one of 
her clear- 
ances, that 
c ſhe ſhould 
7 paſs that 
«way to take 
cc the orders 
te of govern- 
ce ment.“ 
An intention 
to deviate, if 
the ſhip is 
taken before 
the dividing 
point, does 
not vacate the 


policy. 
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1780. The laſt ſhip-paper which he received at Pointe a Pitre, Was 
to Le Role dequipage, or the muſter-roll. This paper which way 


| Ro - much relied on by the counſel for the defendant, was dated the 


againſt” 24th of Ofober, and was in the following words: 
Fsk GUSSON, 
Vu par nous, charge du detail des claſſes au departement de 
«6 © 1a Grande Terre Guadaloupe, I'equipage denomme au r6le 3 
autres parts au nombre de vingt perſonnes, le capitaine compris. 
„ Permis au Sieur Jean Jaques Letbuillier commandant le na. 
% vire L' Aimable Gertrude du Havre, de Sen ſervir pour faire 
, ſon retour, au dit lieu, paſſant a la Baſleterre pour y prendre 
„ [es ordres du gouvernment, en obſervant les ordonnances & te. 
40 « plemens de la marine. Fait a la Pointe 8 Pitre, I 
© le 24 Octobre, 1778. Montenot.” 
Under this there was written on the ſame paper, an Abe, 
. | dated the oth of October, of ſome changes in the number of the 
= | | crew, and, under that, the following entry : 
| « Vu par nous, ecrivain de la marine charge du detail des 
1 I 6 claſſes; les vingt cing perſonnes exiſtantes au preſeat r6le, le 
1 | 3 capitaine compris. Il eſt permis au Sieur Lethuillier, command. 
A Vant le navire L' Aimable Gertrude du Havre, de faire jon retour 
au dit lieu, en ſe conformant aux ordonnances & reglemens 
cc royaux de la marine. A Baſeterre . le 2 Janvier, 


1779. 
On other x paper, called Le Conge, dated the 16th of Oclo- 


[348 12 Ser, which was read on the part of the plaintiff, there was written, 
at the bottom, as follows: 
Vu de relache a la Baſſeterre Guadaloupe, pour y attendre un 
* conver pour France, Ce 28 Octobre, 1778. Monentbeil.“ 
The captain ſwore, that he underſtood the only reaſons for the 
condition in the muſter-roll, that he ſhould go to Baſſeterre, 
were, that the convoy was to be at that place, and that he might 
take ſuch diſpatches as were ready for Europe. He had not ob- 
jected to it, becauſe, in the regular courſe of his voyage to France 
from Pointe a Pitre, he muſt have gone that way, cloſe under the 
guns of Baſſeterre, in order to avoid Montſerrat, there being 
no other courſe, except they were to keep quite to the leeward, 
which is not the cuſtom. If he had arrived there in the day- 
time, he would not have caſt anchor, but would have ſent his 
boat for the diſpatches, but, having arrived at night, his ſhip had 
| been detained, contrary to his intention and expectations. 


| 0 
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The defendant's counſel, to invalidate the captain's teſtimony, 
beſides the muſter-roll, and the entry under it, as above ſtated, 
read the proteſt made by the captain on his arrival at Dover, 
(10th March, 1779,) and alſo his Gepolition | in anſwer to the 29th 
interrogatory 1n the proccedings in the Admiralty, on the con- 
demnation of the ſhip. The words of the in on which they 
relied were as follows: 

« Whereupon he, (the captain,) waited on the proper officer at 
« Pointe a Pitre for his muſter-roll, and was anſwered, it could 
« not b&granted, but on condition that he ſhould fail firſt to 
60 Baſeterre, and there wait the directions of the general of the 
« jfland.” + 

And in a ſubſequent _— 

« Whereupon, at his, (the captain' s,) inſtance, the ſaid Jobn 
« Nicholas Letbuillier, his father, came to Baſſeterre, and went 
« with Meſſrs. Gobert and Boteul, commiſſioners of commerce, to 
« the ſuperintendant, and alſo to the general of the iſland, ſtat- 
« ing to them, that the ſaid ſhip and cargo were inſured upon con- 
« dition that ſhe ſhould have departed from the iſland of Guada- 
taupe before the 31ſt of December next, the terms of which in- 
« ſurance they judged it eſſential to fulfil, notwithſtanding 
* which they were ſtill abſolutely refaſed permiſſion to depart; 
*« an dwere kept there until after the ſaid 41it of December.” 

The depolition relied on was as follows : 

At the time the ſhip was firſt purſued and taken, ſhe was 
e ſteering her courſe towards Breff. He courſe was not altered 
e upon the appearance of the veſſel by which ſhe was taken. Her 
* courle was at all times, when the weather would permit, di- 
« rected to Breſt, for which port he was directed to ſail, al- 


though the deſtination was for Havre de Grace by the ſhip's 


„papers. She was not, before nor at the time of the capture, 
* ſailing beyond or wide of Havre de Grace. She was then about 
« eight leagues weſt of Uſharnt, and her courſe was not altered to 
. any other port or place, but was obliged to be directed to Breſ 
* in conſequence of the orders he had received, ſubſequent to the 
«* delivery of the ſhip's papers.” 
In anſwer to the 27th interrogatory, his depoſition was, . That 
* all the ſhip's papers found on board were true and fair, and 
none of them falſe and colourable.” 5 
At the trial, the captain ſwore, that he had received the direc- 
tions to keep in the courſe to Breft at Baſſeterre from his fa- 
ther, 
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ther, who had formerly commanded the ſhip, but that 
this was done as the ſafeſt way, in time of war, of gettin 
to Havre, which till continued to be the place of the ſhip's 4; fi. 
nation. 

The grounds of the application for the new trial were two: 
1. That there had been no inception of the voyage on the 24th 
of October, nor till after the 31ſt of December; 2. That the ſhip 
never failed on the voyage inſured, viz. from Guadaloupe to 
Havre, but on a voyage from Guadaloupe to Breft.—1. This cafe 
was ſaid to be very different from that of Bond v. Nutt (c), which 
had been relied on at the trial by the counſel for the plaintiff, 
becauſe, here, the permiſſion to leave Pointe a Pitre was condi- 
tional. The captain had no election; he was bound to go to 
Baſſeterre, and the time of his departure from thence was at 
the diſpoſal of the governor. Till his orders were received, he 
could not proceed to Europe, and, as he had not been permitted 
by the governor to depart till long after the day in the warranty, 
the voyage had not commenced till after that day. The words 
of the muſter-roll, as delivered at Pointe a Pitre, were materially 


different from thoſe of the ultimate and unconditional permiſſion 


to ſail, which he received at Baſſeterre. It was manifeſt from 
the language of the proteſt, that he himſelf did not conſider the 
voyage as begun, becauſe, if he had, he would not have ſtated to 
the governor, that his departure from Baſſeterre, before the 
31ſt of December, was eſſential towards fulfilling the terms of 
the inſurance. The act of the captain in Bond v. Nutt was vo- 
luntary, and he proceeded by the way of Bluefie/ds as the beſt 
and ſafeſt courſe he could take for the intereſt of the concerned, 


A bond fide and complete inception of the voyage they admitted 


to be ſufficient, even although the force of an embargo, or any 


other compulſion, ſhould oblige the ſhip immediately to ſtop, or 


put back. This had been the caſe in a cauſe between theſe very 
parties, which had been tried before Lord MAansFIELD, immedi- 
ately after Bond v. Nutt, and alſo in the very recent caſe of Earle 
v. Harris.—2. The depoſition above ſtated was relied on as evi- 
dence, that the ſhip had never failed on the voyage inſured ; that 
ſhe left Guadaloupe on a voyage to Breſt, not to Havre; and 


therefore, independant of the other point, the plaintiff was not 
entitled to recover. 


(e) Infra, p. 367. Note [9] | 


For 
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For the plaintiff, it was ſaid, —On the it point, that this caſe 
was hot fo ſtrong as Bend v. Nutt, becauſe Bluefields was out of 
the treight courſe of the voyage in that caſe, whereas here Baſſe- 
terre was in the direct way to France, fo that the captain muſt 
have gone by that place, at all events, and although there had been 
no ſuch words in the muſter-roll as thoſe relied on by the de- 
fendant's counſel, The only purpoſes for which thoſe words 
were inſerted were, that he might be ſure of convoy, which was 
expected to be at Baſſeterre, and to carry any government diſ- 
patches that might be ready. The voyage to Europe was not 
leſs commenced on that account; and the opinion the captain or 
his father might entertain on the meaning and conſtruction of the 
contract of inſurance, as diſcloſed by the depoſitions, could not 
alter the legal import of the policy. On the ſecond point, it was 
inſiſted, that the voyage was not to Breſt, but to Havre by the 
way of Breſt, that being the ſafeſt courſe. A ſhip loaded with 
merchandize, (as this was,) could never be deſtined for Breſt, 
which was not a place of trade. But, at.moſt, if the deſign had 
been to go from Baſſeterre to Breſt, ſtill, as the ſhip had certainly 
failed from Pointe à Pitre for Havre, the voyage to Breft was 
only a deviation intended, but never carried into execution ; for, 
when the capture took place, ſhe had not gone out of the direct 
courſe to Havre. That an intention to deviate, hot carried into 
effect, does not vacate a policy had been eſtabliſhed by ſeveral 
ſolemn determinations (d). | 

Lord MansFIELD,—1. In my apprehenſion, there is no con- 
tradition between the parole evidence and the proteſt and de- 
poſitions. This captain had never heard of the caſe of Bond v. 
Nutt. Under an inſurance at ſuch a place as Guadaloupe or Ja- 


maica, the ſhip is protected in going from port to port in the 


iſland. But the queſtion here is, whether the voyage was, bond 
fide, commenced, and was ſtopt by accident. As to the condition 
about taking-the orders of government, the ſhip could not fail 
from any part of the ifland without the governor's ſcave. But the 
captain, when he left Pointe a Pitre, expected to meet with con- 
voy at Baſſeterre, and to proceed immediately without inter- 
ruption. A convoy had been publiſhed, and he certainly would 
have gone to Baſſeterre at any rate, independent of the clauſe 
in the muſter-roll.— 2. With regard to the ſecond point, the 


( Faſter v. Wilmer, Carter v. The Ræyal Exchange Aſſurance Company, &c. cited ſupra, 


2. 17. q 
5 A voyage, 
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carried into effect. 


| voyage to Breſt was, at moſt, but an intended deviation, not 
I think there ſhould not be a new trial, 


WII I ES, and ASHHURST, Juſtices, of the ſame opinion. 
BULLER, Fuſtice, —The caſe in 1777, between the ſame par. 


ties, 1s in. point. 


There was no embargo there, nor in the pre- 


ſent caſe, when the ſhip failed, There muſt be a lawful bong 2 
failing, which I think there was in this caſe. The ſhip was 


completely: ready 1 in all reſpects. 


[o] There were ations againſt twenty 


other underwriters upon this policy, de- 


pending at this time. Nineteen of whom, 
after the rule in this caſe of Thᷣelluſſon v. 


. Ferguſſon was diſpoſed of, not being ſatis- 


1 9352 ] 


fied with the deciſion, obtained leave to con- 
ſelidate their different cauſes, upon the uſual 
terms of being bound by one verdict, and 
not bringing a writ of error. The twentieth 
(Pigou) did not chooſe to enter into this 
rule, At the enſuing ſittings therefore two 
actions were entered, Thellufſon v. Staples, 


the underwriter againſt whom the plaintiff 


had elected to try (the option in ſuch caſes 


being with the plaintiff), and Thellufſon v. 


Pigou, Thellufſon v. Staples ſtood firit, The 
ſecond point was now abandoned. On the 
firſt, the ſame evidence was given as at the 


4 


former trial, the captain being ſtill the only 
witneſs called. Bearcroft, in his opening 


for the defendant, infiſted upon it, as a pro- 
poſition not to be controverted, that « To 
conſtitute a failing within the meaning of 
the warranty in this policy, the veſſel, at 
the time of her failing from the port of load- 
ing, muſt be, in the contemplation of the 
captain, at abſolute and entire liberty to 
proceed to her port of delivery in a mathe- 
matical line if it were poſſible.” He ſaid 
that was the caſe in all thoſe cauſes to which 
the preſent was ſuppoſed to bear a refem- 
blance. Lord Mansfield ſummed up to the 
jury, to the following effect. The ſingle 
queſtion on this policy i is, Whether the ſhip 
ſailed on her voyage to Havre before the 
3iſt of December. She certainly failed from 
Points a Pitre completely loaded before that 
time. The doubt, on the firſt queſtion of 
this ſort®, was this; The policy was at and 
from Jamaica; now the word at cer- 
tainly comprizes the whole iſland, and, un- 


The rule diſcharged 19 


TR that ward, you may fail from one port to 
another every where along the coaſt of the 
iſland, . The ſhip, therefore, in that ſenſe, 
was ſtill at Jamaica after ſhe had got to Ble. 
feld. She did not leave Bluefields till after the 
day named in the warranty, and that place 
was quite out of the courſe of navigation from 
St. Anne's to England. I own, at the trial, I 
thought the voyage to England did not com. 
mence till the ſhip failed from Bluefela,, 
and, according to my opinion then, a ver. 
dict was found for the defendant. But there 
was a doubt. I therefore wiſhed, (as I al. 
ways do in ſuch caſes,) that the opinion of 
the court might be taken, in order to ſettle 
the point. The caſe, when it came on in 
court, was very ably argued; I was ccm- 
pletely convinced; and the court unanj- 
mouſly of opinion, that the voyage to Eng- 
land begun when the ſhip ſailed from ge. 
Anne's, and, upon the ſecond trial, the plain. 
tiff had a verdict. Earle v. Harris was ill 
a ſtronger caſe. There, an embargo was ac- 
tually publiſhed before the ſhip failed, and 
the captain immediately, after croſſing the 
| bar, returned to make a proteſt, and ſent 
his ſhip knowingly into the embargo; but 
he ſwore he expected the embargo was to be 
taken off, and that he ſhould proceed im- 
mediately upon his voyage; and the jury 
believed him. In this cafe, to go by ſteps; 
There was public notification of a convoy to 
be at Baſſeterre on the 25th of October. 
The captain thought i it might be ſtopped a 
day or two at Martinico, and that he ſhould 
get to Baſſeterre in time. He worked night 
and day, paid double fees for his papers, 
and ſailed with full expectations of purſuing 
his voyage directly. He knew of no em- 
bargo, and Baſſeterre was directly in his 
- road. 


In Bond Vo Nut. | 
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road · In that reſpect this caſe differs 
ſtrongly from Bond v. Nutt. He was even 
in the regular voyage obliged to paſs under 
the cannon of Baſſeterre. He had his' muſ- 
ter- roll on condition of calling there. But 
he made no difficulty of taking it on that 
condition, becauſe he knew he muſt paſs 
that way at all events. Did he not, bond 
fe, begin his voyage? He certainly had no 
idea, when he failed from Pointe a Pitre, of 
meeting with any ſtop. So it was in the for- 
mer caſe of Thelluſſon v. Ferguſſon. There was 
no idea of the embargo in that caſe when the 
ſhip ſailed. Here, there is not the leaſt ſuſ- 
picion of fraud. The captain certainly did not 
know of the determination in Bond v. Nutt. 
He thought, when he was detained at Baſſe- 
terre beyond the 31ſt of December, that the 
policy was forfeited, which is a ſtrong cir- 
cumſtance in the plaintiff's favour, for it 
ſhews that the ſailing was not colourable. 
This queſtion has undergone the conſidera- 
tion of a ſpecial jury, and of the court. 
Underwriters hare a right to litigate queſ- 
tions which ſeem to them to be in their fa- 
vour. But, at laſt, there ſhould be an end 
of litigation. If you ſhould be of the ſame 
opinion with the former jury and the court, 
you will find for the plaintiff. —A- verdict 
was accordingly found for the plaintiff, and 
immediately afterwards the counſel for Pigou 
agreed that one ſhould alſo be entered, by 
conſent, againſt him. | 
As in theſe cauſes, as well as in Zarle v. 
Harris, Bond v. Nutt was very much refer- 
red to, and, ever ſince it was determined, 
has been conſidered as a leading caſe in the 
law of inſurance; it will not be improper to 
ſubjoin an account of it in this place [+94]. | 
It was tried before Lord Maxs FIELD, at Guild- 
hall, at the Sittings after H. 17 Geo. 3. The 
policy was effected, (on the ſhip Capel,) on the 
2oth of Auguſt, 1776, and was in theſe words: 
« At and from Jamaica to London, war- 
« ranted to have ſailed on or before the 1ſt 
« of Auguſt, 1776, to return 5 per cent. if 
« the ſhip departed with convoy, or 8 per 
« cent, if with convoy for the voyage (f) 
= and arrived.” The firſt and ſecond counts 
in the declaration averred, That the ſhip 
_ failed before the iſt of Auguſt, viz. on 
the 20th of July, From St. Anne's Bay at 


Jide Lilly v. Exwer. ſupra, p. 72. 
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Jamaica, where ſhe had been loaded, and had 
taken in her cargo for the ſaid voyage, (i. e. 
from Jamaica to London,) ready to perform 
the ſaid voyage, and proceeded to B. ue- 
fields for the purpoſe of joining convoy there, 
which was then about to ſail for Great Bri- 
tain.” The third count ſtated, That ſhe 
ſailed before the firſt of Auguf, viz. &c. 
from Jamaica aforeſaid, on her ſaid voyage.“ 
It was admitted by the defendant, that the 
ſbip had taken in her complete lading and 
clearances for England, and had failed from 
St. Anne's Bay, on the 26th of July, on pur- 
poſe to join the convoy there, and proceed 
to England; that ſhe arrived at Bluefields on 
the 28th or 29th of July, when ſhe was 
detained till beyond the day in the warranty, 
in purſuance of a proclamation from the 
governor and council of Jamaica for a gene- 
ral embargo; that afterwards, having had 
ſailing orders, ſhe proceeded with the con- 
voy for England, and, on her paſſage, being 
ſeparated from the convoy, was taken by an 
American privateer. Bluefields was the uſual 
place of rendezvous of the King's ſhips and 
convoy on the Jamaica ſtation, but the 
greateſt part of the courſe from Sr. Anne's to 
Bluefields was out of the direct road to En- 
gland. A verdict having been found for 
the defendant, the caſe was argued on two 
ſeveral days, by Dunning, and Buller, for the 
plaintiff, and Wallace, and Baldwin, for the 
defendant. The two points made for the 
defendants were : 1. That there was no de- 
parture till after the day in the warranty: 
2. That if there was, the going to Blue- 
feld: was a deviation. After the firit argu- 
ment, Lord MAxsTIEI D, ſaid it ſeemed to 


be a new queſtion, whether a ſhip going 


expreſsly for the purpoſe of getting convoy, 
out of the courſe of the VOyage, is to be 
conſidered as in the proſecution of the 
voyage inſured, or whether this is a deviation. 
He therefore directed that the cauſe ſhould 
ſtand over to look for caſes on that ſubject. 

The general ſcope of the argument for 
the plaintiff, was as follows. | 

I. It was urged at the trial, by the de- 
fendant's counſel, that it is the practice of ſhips 
in the V:/-Tadia trade to fail from port to 
port for the purpoſe of taking in different 
commodities, and till they finally depart 
from 


[+94] Since reported, Cowp. 601, 
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1780. from the laſt port, they ſtill are n 158 all the wiy © Page? for the purpoſe or 
he continuing at the iſland ; but in this cafe, the | being repaited. Vet, as this was thought 
Turkros- fhip had completed her cargo, 2 gr OY 3 intereſt of all concerneg 
Soon papers on board, and had nothing further | and was not done for any purpoſe of trade 
| again to do at Jamaica. It was ſaid, that, if the the underwriters were held to be liable. 
Faxeussog. had failed from Jamaica, the embargo ne- | although nothing was faid in the police 
ver could have reached her to ſtop her voy- | about leave to go out of the inſured ebam 
age; but that propoſition is not a clear one. for the ſake of repairs. Here, in like FRY 
If ſhe had not ſailed fo far as to be beyond ner, the deviation was neceſſary, and not 
the reach of the guns, ſhe would have been | for the ſake of trade. The fame reaſon ay. 
compelled to return, and, in fact, many plies to every cafe where the act is for 8 
ſhips of this fleet were forced back after they | benefit of all concerned. Suppoſe the ſhip 
had failed. 2. If there was an inception in the courſe of her voyage, were to and 
of the voyage on the departure of the ſhip | herſelf on the point of ailing into the 
from St. Anne's, her going to Bluefelds, for | midft of a fleet of privateers ; ſurely ſh6 
the expre/5 and ſole purpoſe of meeting with | would be warranted in going as far to the 
convoy, was no deviation. To be ſure, as | tight or left as ſhould be neceſfary to avoid 
Bluefields is on the oppoſite fide of the iſland, | the danger of capture. In all the reported ca. 
and out of the direct courſe, there was an | ſes of deviation for the ſake of convoy, (which 
actual deviation; but if it was for a jufti- | are but two or three, ) there was, it is true, an 
fable reaſon, it was no deviation in the ſenſe | expre/ warranty to depart with convoy, dig. 
+ = which the word is uſed when applied to in- in Bond v. Gon/ales (h), Gordon v. Morley (i), 
. ſurances. Whenever a ſhip does what is be- and Steven/on v. Snow (4); but, in the pre. 
Win neficial to all the parties intereſted, it is as | ſent caſe, there is what is tantamount to 
« much within the meaning of the policy, as | ſuch a warranty. The premium was to be 
"i j | | if expreſſed in words. A deviation which leſſened if the ſhip ſhould fail with convoy, 
1 vacates the poliey, muſt be ſomething inju- That event therefore was manifeſtly in the 
=_— rious to the underwriter, ſomething which contemplation of the contracting parties, 
expoſes him to a riſk which he did not mean and was provided for in the contract; and 
to inſure. There was no occaſion for any the ſhip could not depart with convoy without 
particular clauſe in the preſent policy ſpe- | $2278 ws Bluefie!ds. In the other caſes, if 
cifying that the ſhip might go to Bluefelds the ſup departed without convoy, the un. 
to join the convoy. The underwriters knew, derwriters were not to be liable at all. In 
and it muſt have been underſtood by all | the preſent, they were to continue liable, 
parties, that Blueficlds was the place of ren- | but it was to bein a leſs degree. There is 
dezyous. It is no port; no motive of trade therefore a literal difference; but, as to the 
occaſioned the ſhip's going there; and, to queſtion now before the court, the former 
decide whether a departure from the dire& | caſes agree in principle, and ſubſtance, with 
courſe of a voyage is in law a deviation, the preſent. In the caſe of Pelly v. the Royal 
| the object of ſuch departure, its tendency, Exchange Aſſurance Company (1), the whole 
* 35 4] and eſſect, muſt be taken into conſideration. * doftrine on the ſubject of the preſent queſ. 
In the caſe of Motteux v. The London Afſur- | tion was very fully diſcuſſed at the bar, and 
| ance Company (g), the inſurance was from | by the court. It was there ftated in the 
9 | Fort St. George in the Eaft-Indies to Londen, caſe, as a material fact, that what was done 
1 but the ſhip, on her arrival at Fort St. was prudent, and for the general benefit of 


in g George, being leaky and unable to proceed | all perſons concerned in the ſafety of the 
4 for Euroge without repairs, ſhe went back | ſhip. The argument and deciſion went; 1. 
CRET . ; 
6 (s) Canc. 6 Dec. 1739. 1 Ath. 545. Baller alſo mentioned a caſe of Le Fevre v. 
8 . (4) At MN. Pr. 14 Feb. 1704. Before | Bradſhaw, C. B. H. 3 Geo. 3. of the ſame 
Holt. Ch. J. 2 Salk. 445. "=: + fe. | 
(i) At N. Pr. H. 20 Geo. 2. before Lee (1) B. R. E. 30 Gee. 2. 1 Burr. 341. 
Cb. J. 2 Str. 1265. | | Tierney v. Eiheringten there cited, 1 Burr, 
(4) B. R. M. 2 Geo, 3. 3 Burr, 1237. | 348. 
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„ apon the alls being in che uſual conrſe, | inſured from the port of loading to the ren- 1780. 
4nd, therefore, ſuch as muſt have been in the | dezvous for convoy. The argument for tune 
knowledge of the underwriters, and that | plaintiff would have held equally if the cap- Tur. 
what it is known muſt be done is as mach | tain, having gone to Bluefields, and not 5 
coveced by a policy as if it were expreſsly | having found convoy there, had remained again, 
mentioned (n) ; and, 2. upon its being found | voluntarily waiting for convoy till long after FeRovssox 
to have been ex juſtã cauſa, and for the ge- the day ſtipulated, and when the dangerous . \ 8 
fit (z). Thoſe principles are per- hurricanes had begun. How can the in- 3310 - 
neral benefit (=) * 4 8 an in 
ſectly applicable here. The maſter looked at | ſured, or this court, ſay that the under- 
the ſame end z the ſafety of the property | writer ſhall be obliged to conſider it as more 
inſured. There, the ſhip was to be refitted, | for his intereſt that the ſhip ſhould ſail later 
which was neceſſary for her ſafety. Here, | in the ſeaſon but protected from capture, 
ſhe was to be protected againſt enemies and | than earlier, and leſs expoſed to tempeſt, 
pirates. In ſhort, nothing was done which | but more to the danger of capture ? If the 
the inſuters, if they had known and been | ſhip had been diſabled by a ſtorm at Sr. 
conſulted, would not themſelves have di- | Anne's and kept till the 2d of Auguſt, the 
rected · It may be faid, that the word nece/- | underwriters would not have been liable. 
fity is uſed in ſome of the caſes, and that Lord MansrieLD,—l am glad this caſe 
here no neceſſity exiſted. To be ſure there | has been ſo fully and ably argued. It came 
was not any phyſical neceſſity, but there | on by the candour of the parties, in the faireſt 
was a neceſſity in the ſenſe in which the word | way. After the verdi& was brought in, 
is made uſe of in thoſe other caſes. The the foreman told me, that at leaſt 100,000 l. 
riſk was diminiſhed in a much greater pro- depended on it. Some things are very clear. 
portion, by the failing with convoy, than | The policy was made on the 20th of Auguſt, 
- was counterbalanced by the ſtipulated return | on the contingency of a fact, which mult 
of premium. have happened one way or the other, before 
The arguments for the defendant were to | the making of the contract, and which no- 
the following effect. 5 a thing that has happened ſince could alter. 
The parties did not know from what part The port from which the ſhip was to ſail, 
of the iſland the ſhip would fail, and, therefore, | was, if I may uſe the expreſſion, the whole 
they inſured at and from Jamaica in general. ifland of Famaica. The words ** at Jamaica“ 
Bluefields is as much in Jamaica as Sr. Aune t; in the policy mean from port to port. It is 
and the ſhip was certainly protected under the | a queſtion of fact whether ſhe failed from 
word © at” in going from the one place to | Jamaica before the firſt of Auguſt. There 
the other. But the underwriters would not | is no latitude, no equity, no conſtruction 
inſure the voyage home unleſs ſhe ſhould | that can ſupply the place of that fact. Cer- 
have departed by a certain day. This was | tainly if ſhe had been detained at Sr. Anne's 
the very foundation of the contract, and the | beyond that day, though by proper reaſons,.— 
reaſon was, becauſe the riſk is greater, and | as for neceſſary repairs, tempeſtuous weather, 
the premium riſes of courſe, if the ſhip | to avoid an enemy, &c,—the inſurance on 
ntinue longer, ſo as to be expoſed to the | the voyage home would have been at an end, 
tempeſtuous weather in the end of the year. | On the other hand, if ſhe had broken ground 
a from the return of premium | on the voyage from Jamaica, and had been 
to be made in caſe of ſailing with convoy is | put back by ſtorm, an embargo, or an enemy, 
a fallacy. The underwriters only meant | and had then been under a neceſlity of Raying 
that if the ſhip ſhould, within the time ſpe- till September, full there would have been a 
cified, depart under that protection from the | ſailing within the meaning of the contract. 
war-riſk, they would, in ſuch caſe, inſure This was the fact in another caſe, (Thellu{ on 
the voyage for a ſmaller conſideration. The v. Fergyon,) tried before me immediately 
caſe is very different when there is an expreſs | after the preſent. The ſhip Hero was war- 
warranty to depart with convoy, for then, | ranted to fail from Grenada between the 
as the party inſuring muſt be ſuppoſed to | 12th of January and the iſt of Augu/. 
know where the convoy will be ſtationed, | On the iſt of Auguſt ſhe had juſt got un- 
the ſhip. is, from the nature of the thing, | der ſail, (having all her cargo and clear- 
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ances on board,) when an embargo was | 


* laid on, and the Captain told he would 


be fired upon from the Fort if he proceed- 


ed, He therefore ſtopped, and was detain- 


ed beyond the day, I held this to be a 


departure. A verdict was found for the 


| 


plaintiff, and there has been no motion for 


a new trial“. The whole queſtion turns up- 
on this; did the voyage from Jamaica be- 
gin from Sz. Anne's or from Bluefields * When 
a voyage is once begun, the going a little 
out of the way may be a benefit to all con- 
cerned, and therefore no deviation. Ano- 
ther point very material here is, that as the 
ſhip was protected during her ſtay at Jamaica, 
ſhe had a right to go to Bluefields, or all round 
the iſland. If the inſurance had been at 
and from the port of Sz. Anne, warranted 
to ſail on or before the firſt. of Auguſt, the 
caſe might have been different. The court 
wiſhes to conſider this caſe farther, and to 
give ſuch an opinion on the real merits as may 
direct the judgment of the perſons intereſted 


in all the cauſes depending on this policy. 


Alon, Juſtice, I am glad the court takes 
time to conſider. At preſent it appears to 
me to be a mere queſtion of fact, whether 
the ſhip ſailed, bond fide, from Jamaica on or 
before the firſt of Auguſt. It is a different 
caſe from deviations occaſioned and excuſed 
ar juſta cauſa, ſuch as ſtorm, avoiding an 
Here did the ſhip fail from 
Jamaica when the left Sr. Anne's, or only 
when ſhe left Bluefields ? If ſhe had gone 
to Bluefields to join the convoy, and had not 
met with any, ſhe could not have ſtaid there 
to wait for it. 


Willes, Juſtice, —The queſtion is certainly 
a queſtion of fact, and for the deciſion of 
the jury. If the ſhip had found no convoy 
at Bluefields, ſhe muſt have proceeded, or, 
having found convoy, if ſhe had been de. 
tained there waiting for other ſhips, this 
would have exempted the underwriters. 

Some days afterwards, Lord Manse12.y 
delivered the opinion of the court as fol. 
lows.—Upon conſideration of all the cir. 
cumſtances of this caſe, we are ſatisfied that 
the voyage from Jamaica to England began 
from St. Anne's. On failing the ſhip had no 
object but to make the beſt of her way to 
England, ſhe touched at Bluefield; only 2$ 
being the ſafeſt way ſhe could take. It i; 
manifeſt, from the value of the property de. 
pending on this trial, that it was conſidered 
by all the other ſhipping as the ſafeſt mea- 
ſure to be obſerved, and that the contrary 
would have been unwiſe and imprudent. 
The great diſtinction (and on which we 
found our opinion) is, that ſhe left Sr. Anne 
for Englana, with her cargo, papers, maſter, 
&c. on board, and did not fail to Blucfelds as 
a diſtinct port. If ſhe had gone there for any 
purpoſe independent of the immediate pro- 
ſecution of her voyage, as, for inſtance, to 
take in water, letters, or even to wait for 
| convoy, none being there, that would have 
made a great difference, there would then 
have been a coaſting voyage to Bluefield:, 
and another from thence to England. But 
here we think the only object was to take 
the ſafeſt courſe to England from St. Anne i. 


The rule made abſolute. 


—_— —___— 


— 


The queſtion, in at cauſe of Thellufſon 


v. Ferguſſon, came on in the form of an ac- 


tion for a return of preminm. There were 
' two policies; one with a warranty that the 


ſhip ſhould ſail on or before the fr of Au- 
gut; the other, which was made afterwards 
to provide for the event of her not ſailing on 
or before the jr, contained a warranty to 


fail on or after the ſecond of Auguſt. The 
ſhip, after ſhe had been forced back, obtain- 
ed leave to fail again on the third, which ſhe 
did, and arrived ſafe, upon which the inſured 
brought this action againſt the underwriters 
on the ſecond policy, on the ground that the 
| riſk inſured by them had never commenced, 


ö 
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„HoARE and others againſt Dawts and another. 


HIS was an action for money lent and advanced, which 
was tried before Lord MAnsF1E1D, at the laſt Sit- 
tings at Guildhall (a), and a verdi& found for the defendants, 
On Friday, the 14th of April, the Solicitor General obtained a 
rule to ſhew cauſe why there ſhould not be a new trial; and, 
this day, the caſe came on to be argued ; when the facts appeared 
from his Lordſhip's report, to be as follow :—The plaintiffs, 
who were bankers, had advanced a ſum of money on certain tea- 
warrants of the Eaſt-India Company to Contencin a broker who 
depoſited the tea-warrants with the plaintiffs as a ſecurity, and 
alſo gave them his note of hand for the ſum advanced. He had 
been employed by a number of perſons, of whom the defendants 
were two, to purchaſe a lot of tea at the Ea/t-Tndia Company's 
ſale, of which they, (together with himſelf,) were to have ſepa- 
rate ſhares, the lots being, in general, too large for any one deal- 
er. The practice at ſuch ſales is, for the Company to give a 
warrant or warrants to the broker or purchaſer, for the delivery 
of the quantity of tea purchaſed, on payment being made. At 
the time of the ſale, 25/. per cent. is advanced, and is forfeited, 
unleſs the whole is paid on the 74rd, which is the /aft, day of 
payment. If paid ſooner, allowance is made for prompt pay- 
ment. The warrants are often pledged, and money raiſed upon 
them; generally conſiderably leſs than the ſuppoſed value of the 
tea. It happened, however, in this inſtance, between the time of 
the depoſit of the warrants with the plaintiffs, and the time when 


the payment was to be made at the India Houſe, that the value 


of the tea ſunk ſo much as to be conſiderably under the amount 
of the ſum advanced. The broker, in the mean time, had be- 
come a bankrupt, and had informed the plaintiffs who his em- 
ployers were, all of whom, except the defendants, were fince 
either dead, or become bankrupts. The ſhares of the defendants 
were to be two ſixteenths of the whole lot.—The ground of the 
action was, that all the employers of the broker were to be con- 
ſidered as partners, and jointly and ſeverally liable for the whole. 
The defendants owed nothing upon their own two lixteenths. 
There was not any joint concern in the re-diſpoſal of the tea. 


(a) Friday, the 3d of March, 1780. 
5 The 
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—— 


Saturday 
22d April. 


To make a 
man liable as 
a partner, 
there muſt 
either be a 
contract be- 
tween him 
and the oſ- 
tenſible per- 
ſon to ſhare 
jointly in the 
profits and 
loſs, or he 
muſt have 
permitted 
the other to 
make uſe of 
his credit, 
and to hold 
him out as 
one jointly 
anſwerable 


with himſelf, 
[*356 ] 


1 4 
= 
1 
7 
* 
/ 
6; = 
. "of 
1 1 
Ll 1 
1 
/ * 
1 / 
0 * 
. 5 
£4 
} 7 
4 [ 
= 5 
WF 
5x 
my 
E 
f *. 
. * 
* £ 
+ 
A 
. 
F 
Pb 
3 
"In 
LH 
4. 
| 
q 
Hi 
E 
1 
* 
4 
. 
2 
1 
WM 
8-2 
1 


* Fx 
r - 


— — 


: - 
$2 
1 
1 
15 
738 
| 1 
1 Y 
4 
CB 
: * 
4 
" 
EY 
"3 
fi 
: "1 
1 
12 
45 
: S 
1,588 
bt -- 
l 1 
WM 
1 3 
RI. 
: [4 
44 
£00 
1 
4 
1 
2K 
+ 1 
Ws + 
1 
— 1 
4 Ws. 
: . 
| , 
= 
* ou 
- n 
ol 
. EN 
? val 
2 
7 1. 
1 1 
1 
; : 
. 
WP | 
$0: 
1 
16 
1 
' , 
= 
1 pe 
N 
Pu 
'v * 1 
4 Fl 1 
ou” + 
' i A 
"I. 
Mw bl 
Wi 
E 
22 
1 N 
1 
N 
22 "Ro 
PP 1:4 
by EY 
"ol 
" . 
0 12 


0 
r PLIES: - RY” Is | ED 
« 0 2 — > ond * = 2 
SIE, — ee Sa — 
p 222 _ . by 
. 
ot N 5 
8 4 


ITE DES 
= > ”S Sk 
S LEE : — 9 
EET I L SEAS OE... = 
— WI bd Ft 
> we — — 


CASES IN EASTER TERM 


* The defendant produced ſeveral bankers and brokers, (of whom 
Contencin was one,) who ſaid, they had had frequent tranſactions 
of this ſort, (it being a very uſual ſpeculation,) and they always 
underſtood, that 8 only ſecurity was the pledge, and the per- 
ſonal ſecurity of the broker, unleſs where the principals were en. 
quired after and declared, which was very rarely done. That, as 
the practice was to advance conſiderably under the ſuppoſed Vas 
lve of the tea, and it was alſo uſual to ſtipulate, that, if the mone 

was not repaid within a certain time, the lender might ſell, the 
warrant was of itſelf a general and ſufficient ſecurity. Contencin 
ſaid, that tea-warrants were conſidered as caſh, and paſſed by de- 
livery. On the other ſide, in anſwer to this evidence, (the plain- 
tiffs having, at firſt, reſted their caſe on the fact, that there were 
perſons behind the curtain, for whom the broker acted ,) two 
witneſſes were called. One of them, one Cartony, a tea-dealer, 
ſwore, that a broker had once borrowed ſome money for him on 
tea-warrants, from the plaintiffs, and that the value of the tea 
having fallen under the ſum advanced, and the broker having 
failed, he had paid the difference, confidering himſelf as liable. 
The other was a perſon who had alſo dealt in tea, and in loans of 
this ſort, and he ſwore, that his idea had always been, that the 
perſons behind the curtain were liable; but, upon croſs-exami- 


nation, he ſaid, he never knew any loſs happen, nor ny demand 


actually made on the broker's employers. 

Lord MANSFIELD ſaid, when the rule was moved for, that he 
was very glad the motion had been made, that the queſtion might 
be re-confidered. That, at firſt, at the trial, he was of opinion 
with the plaintiffs, thinking this was a caſe of ſleeping partners, 
but that, before the end of the cauſe, he was very clear, that the 
different employers were only liable for their own ſhares. 

The Solicitor General, Dunning, and Davenport, for the plain- 
tiffs :—Bearcreft, Lee, and Wood, for the defendants. 

Lord MAN$SFIELD,—l conſidered this, at firſt, as a caſe of dor- 
mant partners. The law with reſpect to them, is not dif puted, 
wiz. that they are liable when diſcovered, becauſe they would 
otherwiſe receive uſurious intereſt without any riſk ; but, to- 
wards the end of the cauſe, the nature of the tranſaction, and of 
theſc loans, was more clearly explained, and I was ſatisfied with 
the verdict, and am now confirmed in my opinion, The evi- 
dence of Cartony is irrelevant, becauſe he ſaid the broker bor- 
rowed the money for bim; and, beſides, he did not diſpute the 

demand. 
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demand. Is this a partnerſhip between the buyers? I think it is 
not; but merely an undertaking with the broker by each, for a 
particular quantity. There is no undertaking by one to advance 
money for another, nor any agreement to ſhare with one another 
in the profit or loſs. The broker undertakes to buy and fell, 
but makes no advance without the ſecurity of the tea-warrants, 
which are conſidered as caſh, and paſs by delivery, like Ea/i-1ngia 
bonds. Theſe warrants are pawned with the lender, but the 
broker has no power to pledge the perſonal ſecurity of the prin- 
cipals. He cannot ſell the warrants, and borrow more money 
on ſuch perſonal ſecurity. It makes no difference, whether the 
ſpecific tea, or the warramts, are delivered at the ſale. It would 
be moſt dangerous, if the credit of a perſon, who engages for a 
fortieth part, for inſtance, ſhould be conſidered as bound for all the 
other thirty-nine parts. Non bhæc in federa veni. The witneſſes 
did not merely ſpeak to opinion, but to matter of fact, and their 
own dealings. They ſaid, the money was lent to the broker 
alone. Sometimes, indeed, lenders have required to know the 
principals ; they did not truſt the broker alone; but all others 
who do not aſk after the principals do. The note is given as a 
collateral ſecurity perſonally by the holder of the warrant, not in 
the character of a partner with other perſons, nor as a broker 
for them. | | | 
WiLLEs, and ASHHURST, Juftices, of the ſame opinion. 
BuLLER, Juſtice,— This is a very plain caſe. The plaintiffs 
had no reaſon to conſider the broker as a partner with the other 
perſons, for though he had a ſhare, he did not a& or appear as a 
partner, nor were they partners as among themſelves. They had 
never met or contracted together as partners. If this tranſaction 
were ſufficient to conſtitute a partnerſhip, a broker would have it 
in his power to make 500 perſons partners, who had never ſeen 
nor heard of one another, or might at his pleaſure, convert his 
principals into partners, or not, without any authority from them, 
by taking joint or {ſeparate warrants. | 
| | The rule diſcharged. 
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Monday 
24th April. 


To prove the 


exiſtence of 
an aggregate 
corporation 
conſiſting of 
different 
trades, en- 
tries of ad- 
miſſions into 
the ſeparate 
trades, as 
4 into the 
company 
of carpen- 
ce ters, into 
c the com- 
*«« pany of 
e plaiſterers, 
«« H.“ are 
«evidence to 
be left to 
a jury.— A 
perſon who 
has acted in 
breach of an 
alledged euſ- 
tom is not 
a competent 
witneſs to 
diſprove the 
exiſtence of 
the cuſtom. 


153591 


1360 


CASES IN EASTER TERM 


*The Cour ax of CaRPENT ERS, BRICKMAKERS, Baick- 


LAYERS, T'yLERS, and PLAISTERERS, &c. of Shrew. 
bury againſt HavwarD. 


HIS was an action on the caſe, againſt a carpenter, for 
the breach of a cuſtom, which was laid to be, That none 
but members of the company, (being a corporation by preſcrip- 
tion,) or their apprentices, or journeymen, ſhould exerciſe, in 
Shrewſbury, or within a certain diſtrict round that town, any of 
the trades mentioned in the title of the company. The cauſe 
was tried at the laſt afſizes for Shropſhire, before HeaTn, Ser. 
jeant, and a verdict found for the plaintiffs. On Thurſzay, the 
13th of April, Howorth obtained a rule to ſhew cauſe, why a non- 
ſuit ſhould not be entered, or a new trial granted ; and the caſe 
came on to be argued, this day, by 21 for = plaintiffs 
and Howorth, for the defendant. : 
1. The ground for the non-ſuit was, , that the plaintiffs had 
not proved the exiſtence of ſuch a company as that deſcribed on 
the record. - The evidence on this head conſiſted of entries of 
admiſſions, (ſome as far back as the reign of Henry 8.) of perſons, 
ſome into the carpenters company, ſome into the brici/ayers com- 
pany, ſome into the plaiſterers company, &c.; of inſtances of fines 
paid for having worked in thoſe trades, without being free of the 
carpenters company, of the bricꝶlayers company, &c.; and of the 
teftimony of one witneſs who was only twenty-four years of age) 


who ſaid, he had been employed to call meetings of the com- 


pany, and that they were called by the aggregate name ſtated in 
the declaration. The Judge told the jury, that the companies 
might be diſtinct corporations for ſome purpoſes, and yet form 
but integral parts of one great corporate body ; that ſuch a cor- 
porate body might legally exiſt; and whether, in fact, it did exiſt 
was a queſtion for their deciſion. For the defendant it was ob- 


jected at the trial, and now, that the evidence given was only 


proof, at moſt, of ſeparate incorporated companies, there being no 
inſtances of admiſſions into the aggregate body; no common 
ſeal; nor any proof of any corporate parole act done by them. 


The evidence of the witneſs was ſaid to be of ſo recent a nature, 


that it ought not to have had any weight. 2. The ground for a 


new trial was, that a competent witneſs was rejected, who was of- 
fered 
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fered on the part of thedefendant, and that many others of the ſame 
deſcription were ready to have been produced. The witneſs reject- 
ed was reſident in Shrewſbury, and was called to prove, that he had 
worked without moleſtation as a carpenter in Shrewſbury, although 
he was not free of the company, nor an apprentice or journeyman. 
The Judge thought the witneſs was incompetent. For the defend- 
ant it was contended, that he was not intereſted in the cauſe, and 
that if the ſort of intereſt he might have could render him incom- 
petent, there could be no ſuch thing as a difintereſted witneſs in 
ſuch a cauſe, the only perſons likely to know the facts applicable 
to the caſe, being either perſons who had worked themſelves in 
breach of the ſuppoſed cuſtom, or who hath employed others; and, 
if the firſt claſs were conſidered as intereſted, becauſe liable to be 
ſued, the ſame objection might be made to the ſecond. 

The court thought it unneceſſary to hear the counſel for the 
plaintiffs. | | 

Lord MANSFIELD,—1. It was properly left to the jury to con- 
fider, whether the evidence produced was ſufficient to ſhew, that 
there was ſuch a company; for that was a mere queſtion of fact; 
and they were to decide on its exiſtence, and whether it was ori- 
ginally created by a charter from the crown, or was only a vo- 
luntary ſociety. There was evidence of its exiſtence as a corpo- 
ration. 2. The witneſſes rejected were clearly intereſted in the 
queſtion. If the company had failed in eſtabliſhing the cuſtom, 
they would have been diſcharged from actions to which they are 
liable for the breach of it. a 

WiLLEs, and AsHHU RST, Juſtices, of the ſame opinion. 
 BuLLER, Fuſftice, —1 . Whether there be any evidence is a queſ- 


2. The objection to the witneſs produced for the defendant was 
certainly decifive ; nor is it true, that he could have had no other 
ſort of witneſſes. The employers might have been witneſſes. 


The rule diſcharged. 


EDDowEs 


tion for the Judge. Whether ſufficient evidence is for the jury. 
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Where there 
is a general 
verdict on a 
declaration 
conſiſting of 
different 
counts, ſome 
of which are 
Inconſiſtent, 
or bad in 
point of law, 
and evidence 
has only been 
given on the 
good or con- 
liſtent counts, 
the verdict 
may be a- 
mended by 


the judge's 


notes. 


tion ſhall think fit to allow it. 


CASES IN EASTER TERM 


Eppowzs and another, again// Horxixs and another 
| 3 
Executors of HARRIS. 


Fosvurorr. tried before Lord MANSFIELD, at Guildþ,l!, 

at the Sittings after laſt Michaelmas Term. The declaration 
contained ſeveral counts ; ſome upon promiſes made by the 
teſtator, others on other promiſes by the defendants themſelves, 
To the firſt ſet of counts plen? adminiſtravit was pleaded, and 
the general iſſue to the others; and, the jury having found for 
the plaintiffs with 147 /. damages, a general verdict was entered 
by the officer. 

At the trial, the only queſtion was, whether the plaintiffs 
were entitled to intereſt on the value of goods ſold by them to 
the teſtator. They were wholeſale linen-drapers, and the teſ- 
tator an American merchant, and it appeared to have been the 
uſage of the American trade, for merchants here to allow to 
their American correſpondents twelve months credit, and then 
to charge them five per cent. for intereſt, and for the tradeſmen 
here, to allow the merchant fourteen months credit, and then 
to charge five per cent. This was hardly diſputed by the de- 
fendants, and his lordſhip held, that though by the common 
Jaw, book debts do not of courſe carry intereſt, it may be pay- 
able in conſequence of the uſage of particular branches of 
trade; or of a ſpecial agreement ; or, in caſes of long delay under 
vexatious and oppreſſive circumſtances, if a jury in their diſcre- 
But none'of the articles for 
which the teſtator was indebted to the plaintiffs had been de- 
livered fourteen months before his death, ſo that no intereſt was 
owing when he died, and the defendants contended that the. 
uſage did not bind the executors. Lord MANnsFIELD, however, 
and the jury, thought otherwiſe. | 

In the laſt term, the Solicitor General obtained a eats to thew 
cauſe, why the judgment ſhould not be arreſted, on the ground 
that the verdict was general, and the counts inconſiſtent, and 
ſuch as require different judgments to be entered, viz. judgment 
de bonts teſtatoris on thoſe where the promiſes were laid to be 
by the teſtator, and de bonis propriis on the others. —Sometime 
afterwards, Baldwin, for the plaintiffs, obtained a croſs rule, 
for the defendants to ſhew —_— why the Po/tea ſhould not be 
amendee 
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*amended by the Judge's minutes, and a verdict entered for the 
dlaintiffs only on the counts to which the evidence given at the 
trial applied, and for the defendants on the others.—Both theſe 
rules came on to be argued this day. | | 

The Solicitor General, for the defendants, inſiſted, that, if 
the court were to alter the Poſtea, they would, in fact, do what 
was properly and excluſively the province of the jury, for that 
the verdict would then be the act of the court. 

Lee, for the plaintiffs, contended, that this was not a new ſort 
of application, and cited a caſe of Newcombe v. Green, in Strange 
(), where it appeared by the Judge's minutes that the jury had 
found for the plaintiff with 2747. 115. damages, but the 
officer only entered a verdi& with 15. damages, and the court 
directed an amendment to be made according to the Judge's 
minutes [11]. | | 
Lord MANSFIELD ſaid, it was impoſſible to believe there was 
ſuch an abſurdity in the law, as that a mere miſtake of the of- 
ficer ſhould be without a remedy, and that neither the judge 
nor jury could poſſibly have proceeded on what there was no 
evidence of before them: and he mentioned a caſe of one Gibſon 
who had been tried for robbing Mr. Francis, and convicted, and 
a miſtake being diſcovered in the verdict, upon conſultation 
with all the Judges at his chambers, it was corrected from mi- 
nutes ſigned by the jury, and the priſoner executed. 

BULLER, Fuftice, ſaid, there was this diſtinction, that, if there 
was only evidence at the trial upon ſach-of the counts as were 
good and conſiſtent, a general verdict might be altered from the 
notes of the Judge, and entered only on thoſe counts, but that 
if there was any evidence which applied to the other bad or in- 
conſiſtent counts, (as, for inſtance, in an action for words, where 
ſome actionable words are laid, and fome not actionable, and 
evidence given of both ſets of words, and a general verdict,) 
there the Poftea could not be amended, becauſe it would be 
impotlible for the Judge to ſay, on which of the counts the jury 
had found the damages, or how they had apportioned them: 
That, in ſuch a caſe, the only remedy is by awarding a venire de 


[11] Vide Maye v. Archer, B. R. E. cial verdict, were proved at the trial: but 
3 Geo. 1. 1 Ctr. $13. $15, where a venire the court directed the verdict to be amend- 
de novo was moved for, on an affidavit, that | ed in that reſpect. Vide alſo Bois v. Bois, 
certain facts, which the court thought mate- | B. R. T. 16 Car. 2. 1 Lev. 1 34. 
rial, but which were not found in the ſpe- | 


(P) 8. A. M. 17 Geo. 2. 2 Str. 1 197 
5 D | 2:0V0 
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1780. * no [12.] He mentioned an inſtance where Sir Fletcher Norton 
=— ad moved for and obtained a venire de novo, in a caſe of that 
Eppowes ſort [13]. 

— The rule to arreſt the net Was diſchanted; and the other 
[*36 3] rule made abſolute; but on - the payment of coſts, including 


thoſe of the motion in arreſt of judgment. 


[12] Vide Auger v. Wilkins, B. R. M. an ancient rule of court. | 
6 Geo. 2. Barnes, Quarto edition, 478. where | [13] Vide Grant v. wr T. 21 U. 3. 
this was done, and ſaid to be according to | infra, 696. | 


BLacquizzs and others, Aſſignees of Sawrson and 
another, Bankrupts, againſt Hawkins, Aſſignee of 


Thurſday WoortDRIDGE, a Bankrupt. 
A prohibi- N a motion for a prohibition to the Mayor's Court in Lon- 
le after not AA dn, the caſe appeared to be this: Wooldridge and Kelly 


_ 8 were indebted to Meſſrs. Sampſons to the amount of 400 J. and, 
juriſdiction the Sampſons having become bankrupts, the plaintiffs were 
* choſen aſſignees under their commiſſion, in which character 
proceedings. they brought an action of debt in the Mayor's Court againſt 


= oe ah Mooldridge and Kelly, (the firſt of whom was alſo a bankrupt, 
of ſuch cul- and the defendant Hawkins his ſurviving aſſignee). The ſer- 


toms of Lon- | | | . 
amm as appear jeant at mace, to whom proceſs was directed to ſummon Wool- 


* * dridge and Kelly to appear, returned that they had nothing 
8 within the city or liberties, by which they could be ſummoned, 
courts can- nor were to be found within the ſame, and they being ſo- 
neural. lemnly called, did not appear, on which the plaintiffs alledged 
that the defendant owed to. Wooldridge and Kelly the "Fl of 
40007. and then had the fame in his hands as their proper mo- 
ney, and therefore prayed proceſs againſt him, to attach him by 
the ſaid 4000 J. that he might appear in that court, and there- 
-upon they proceeded by way of foreign attachment againſt him.” 
The defendant pleaded that he had no money of Mooldridge 
and Kelly in his hands, and the cauſe being tried before Glynn 
Serjeant, then recorder of London, it appeared in evidence, that 
1041 J. 105. 2d. belonging to the partnerſhip eſtate of Mool- 

. dridge and Kelly, was in the hands of the defendant, but that it 
came to him as the aſſignee of Wooldridge under the commiſſion, 
ſo that he was poly a truſtee for Woaariage's creditors: at 


large ; 
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*Jarge; on which ground it was contended, at the trial before 
the Recorder, that this being truſt- money, was not the ſubject 
matter of a foreign attachment. A verdi& however was found, 
and judgment entered, for the defendant, for the 10417. 10s. 2d. 
and execution awarded. Theſe facts were ſet forth in the ſug- 
geſtion. Before this application for a prohibition, the defendant 
had moved for a new trial, and in arreſt of judgment, in the 
Mayor's Court, but without ſucceſs. Adair, Serjeant, who had 
ſucceeded Glynn as Recorder, refuſed the new trial, becauſe 
there was no report of the evidence, by his predeceſſor, and be- 
cauſe it had, he ſaid, been ſettled that an inferior court can only 

rant a new trial on the ground of ſurprize in obtaining the firſt 
verdict, which was not pretended in this caſe. 

On Thurſday the 2oth of April, the Solicitor General and Syl- 
veſter ſhewed cauſe.—They contended, that the application came 
too late, for that, after ſentence or judgment, the court will 
never grant a prohibition, unleſs the want of juriſdiction in the 
inferior court appear on the face of the proceedings themſelves. 


For this, they relied on Argyle v. Hunt, in Strange (q). Here, 


they ſaid, the objection was founded on matter dehors the pro- 
ceedings. If, in this caſe, the defendant had thought the facts 
did not ſupport the attachment, he might have tendered a bill 
of exceptions at the trial, but certainly one half of the money 
come to the defendant belonged to Kelly in his own right, as he 
was not a bankrupt, and was therefore liable to the partner- 
ſhip debts, and the plaintiffs could not ſever the reſpective 
ſhares of the two partners, but were entitled to attach the 
whole, in like manner as, on a judgment and execution againſt 
one partner, the ſheriff muſt ſeize the partnerſhip goods. For 
this they cited Heydon v. Heydon (r). 

Dunning, Davenport, and Roſe, for the defendant, inſiſted, that 
truſt-money is not within the cuſtom of London as to foreign 
attachments, it not being in the hands of the garniſhee for the 
benefit of the original defendant. On a queſtion from Lord 
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1780. 
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BrAc- 
QUIERE 


againſt 
Hawkins. 


[*364] 


MANSFIELD, they mentioned, that the cuſtom was certified by _ 
Starkey Recorder of London in 22d Ed. 4. as ſtated in Rolle's - 


Abridgment (s), and that this makes no part of it. In Argyle 
v. Hunt, they ſaid there was a concurrent juriſdiction. Here, 
if the money were to be paid under the attachment, the defend- 


(q) B. R. T. 5 Geo. 1. 1 Str. 187. fra, 627. 

(r) B. B. M. 5 V. and M. 1 Salt. 392. (s) 1 Rell. Abr. 5 54. K. 5. 
Vide Eddie v. Davidſon, T. 21 Geo. 3. in- = 
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ant * would be fill accountable for it to the creditors of Wool. 
aridge. Neither Wooldridge nor Kelly themſelves could fue the 
defendant for it. This is the only remedy in the defendant's 
power. Falſe judgment will not lie, becauſe the city court js 
a court of record ; nor audita querela, becauſe nothing new has 
happened ; nor a writ of error, becauſe there is nothing errone. 
ous on the face of the record. - 

Lord MAansFIELD,—l1 think it impofſible that this caſe can 
be within the.cuſtom ; but the difficulty is, that you are too late. 
The objection is not to the judgment, but to the verdict. The 
allegation is, You have money of Wooldridge and Kelly in your 
% hands.” The defendant anſwers, **I have none.” The fa& 
is found againſt him, and there is no bill of exceptions, nor ſpe- 
cial verdict. Inferior courts cannot grant a new trial. Nothin 
appears on the face of the proceedings to ground a prohibition, 
If the cuſtom had never been certified, the ſuggeſtion might haye 
ſtated the proceſs merely as contrary to the common law, and 
then the defendant might have ſet forth the cuſtom in anſwer to 
the ſuggeſtion, by which means the defence might perhaps have 
been got at; but, as the cuſtom has been certified, we mult take 
notice of it [14]. Woe cannot have it certified over again, The 
defendant ſhould have pleaded otherwiſe, which would have pre. 
vented any miſtake or trick at the trial. Do the plaintiffs 150 
on retaining the judgment below ? There muſt be ſome way of 
getting at the defence, though there are difficulties in the mode 
now attempted, Let the cauſe ſtand over till the plaintiffs anſwer 
can be known. 

This day, his Lordſhip being informed that the parties = 
not agree, he delivered the opinion of the court, that they muſt 
take notice of the cuſtom, as it had been certified, and that the 
objection being on a matter of fact which did not appear on the 
proceedings the prohibition could not be granted. 

The rule diſcharged [+96]. 


114] In Argyk v. Hunt the court ſaid they | word ** are. That cuſtom therefore has 
could not judicially take notice of the cuſ- probably never been certified by the te- 
tom in London, for an action to lie for the I corder [+95]. - 

'v. Williams & another, . R. T. 22 Gee. 3. 
& T. 23 Geo. EE 


[oy] With regard to foreign attachments, 
Fide Fiſher v. Lane, C. B. T. 12 G0. 3. 2 | 
Black}t. 834. 3 Wilſ. 297. & Tamm widow 


[+96] In a caſe of Stainton & wife v. Mansfield, at the Sittings aſter M. 23 Ces. 3- 
Jones, which came on for trial, before Lord | at Guildkall, in an action on the cuſtom of 
Londen 
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Ladin, for calling Stainton's wife a whore, | was ſtated, on that occaſion, that the cuſtom 
7 plaintiffs were nonſuited, not being able | had never been proved in ſuch a manner as to 
to prove the cuſtom to cart whores in London. maintain an action in MWeſiminſter Hall: that, 
A book from the Town-Clerk's office was in the city court, the action is maintained, 
roduced, but it contained no account of ſuch | becauſe they take notice of their own cuſtoms 
cuſtom. Lord Mansfield ſaid, he could not | without proof. 

take notice of the cuſtom unleſs proved. It 


* WILTSHIRE again/} LLorp. 


A CTION of afſumpfit ; verdict for the plaintiff, with only 
A 175. damages; after which, the defendant, who was an at- 
torney, obtained a rule to ſhew cauſe, why it ſhould not be ſug- 
geſted on the roll, that he refided in Middleſex at the time of the 
ation brought and was liable to be ſummoned to the county 
court, in order to entitle himſelf to double coſts againſt the 
plaintiff (z). _ 

The caſe was argued on Thurſday, the 2oth of April, by Peck- 
zam, and Mingay, for the plaintiff, and Cowper, and Runnington, 
for the defendant. | | 
The arguments againſt the rule were to the following effect: 
The privilege of an attorney is not for his perſonal advantage, but 

that of his clients, to whom it might be inconvenient, if he were 
liable to be taken from his attendance on their buſineſs, to an- 
ſwer in other courts. The a& eſtabliſhing the ſummary juriſ- 
dition of the Miadleſex county court could not mean to affect 
this privilege [15]. This is manifeſt from the acts relating to 
the court of conſcience for Weſtminſter, eſtabliſhed in the fame 
year (u), for, it being thought expedient that attorneys and ſolici- 
tors ſhould be liable to be ſued in that court, a particular ſtatute, 
ſubſequent to the act eſtabliſning the court (v), was neceſſary to 
extend the juriſdiction to them [16]. But the queſtion has al- 
ready been ſolemnly decided, by the court of Common Pleas, on 
a demurrer, in the caſe of Gardner v. Jeſſop (w). 


[15] By Y 4 of 23 Geo. 2. c. 33. no per- [16] It is obſervable, however, that the 
on is liable to be ſummoned to the county | preamble of 24 Geo. 2, c. 42. only ſays, 
court, as new modelled, who was not ſo be- Whereas doubrs have ariſen whether at- 
Fore, nor is the court to hold plea of any | ©* torneys and ſolicitors are ſubje& to the 
action, cauſe, or ſuit, which it could not | © proceſles of the ſaid court.“ 
have held plea of formerly by plaint. | 


+. 


(t) 23 Geo. 2. c. 34. 819. | (v) 24 Geo. 2. c. 42. 
{«) By 23 Geo. 2. c. 27. (wv) M. 30 Geo, 2. 2 Will. 42. 
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An attorney 
is not ſubject 
to the juriſ- 
diction of the 
county court 
of Midaleſex. 
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On the other fide, they relied on 4 ſubfequent cafe, in this 
court, viz. Sith v. Bennet, (x), where an attorney having been 
ſued in the city court of conſcience ), and having — the 
commiſſſoners with a writ of privilege, they perfiſted in proceed... 
ing againſt him, upon which he moved for an attachment ; but it 
was denied by the court, on the ground, that the city court had a 
mixed juriſdiction, eguitable as well as legal, and privilege does 
not extend to courts of equity. So the court of Middleſex, it 
was ſaid, has an equitable juriſdiction, being direfted, by the ex- 
preſs words of the ſtatute, to make ſuch order or decree as ſhall 
« ſcem to be juſt and agreeable to equity and good conſcience (a). 
At any rate they ſaid, the ſuggeſtion would not be conclufive. 

Lord Manspierb ſaid, there ſeerned to be a contradiction 
between the two caſes. He tead the Maſter's note of that of Si 
v. Benner, which agreed with Sir James Burrow's report. 

The court took time to confider, and, this day, their opinion 
was delivered, by Lord MANSFIELD, as follows: 

Lord Max FIELD, We have ſpoken to the Judges of the 
court of Common Pleas, and find, that it was decided by the caſe 
in that court, that an attorney is not liable to be ſued in the Mid- 
Meer court of conſcience. Therefore the ſuggeſtion cannot be 
allowed. | DIY. | $3 
The rule diſcharged (a) 1975. 


( N. 5 Ts. 3. 3 Burr. 1583. ; 34 Jar words in 'the Wifminjter act, 23 6.2. 
8 Eftabliſhed by 3 Fae. 1. e. 15. Pide c. 2). $1. f 
Moolley v. \Clomives, M. 20 Ge. 3. ſepra, (a) Vide Waſe v. Wyburd, Id. hel z. 


#- 24 ö n p. 246. and Ailæauay v. Burrows, M. 


Friday, 
28th April. 


The condi- 
tion of a bond 
being, ** zo 
«© render a 

«« fair, juſt, 
1 and perfect 


cc account, in 


tc auriting, of 


5 all ſums 


(2) 23 Geo. 2. c. 33 5 There are ſimi- 1 20 Geo. 3. ſupra p. 263. 


[+97] In Hufty & anorber v. Fordan, | fendant is not entitled to the beneſit of 
B. R. T. 25 Geo. 3. It was determined, that, 23 Geo. 2. c. 33. though reſident within the 
where the plaintiff is an Attorney, the de- e of the county court. | 


Bacuz and others againſt Proctor, 


JEN on a bond, with a, penalty of 2000/7, By the 
condition, (reciting that A. had been appointed ' treaſurer | 
to the poor of the pariſh of B, ) it was declared, that, if A.,. from 
time to time, and at all times, while he continued in that office, 
ſhould and did regaer to the plaintiffs, a true, Juſi, and 3 ac- 


cc received,” if the oblige negle® to pay over ſuch ſums, he is guilty of a n of the condition. 


count, 
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count, in writing, of all and every ſum and ſums of money that 
he ſhould receive for the relief and maintenance of the poor of 
the ſaid pariſh, the bond thould be void. —The defendant having 
prayed oyer, and ſet forth the condition as aboye, p pleaded; I. Nox 
oft fattum ; 2. That A. did from time to time, and at all times, 
while be continued in the office, render to the plaintiffs, a true, 
juſt, and perfect account, in writing, of all and every ſum and 
ſums, &c.; 3. Another plea, not differing materially from the ſe- 
cond. The plaintiffs replied to the ſecond plea, that the laſt ac- 
count in writing given and rendered by A. (as treaſurer to the 
faid truſtees,) to the plaintiffs, was on the 11th of Auguſt, 1778, 
that on that account, there appeared to be due from A. as ſuch 
treaſurer, to the plaintiffs, 2761. 65. 54d; 7 that he Was after- 
wards requeſted to render and pay that A to them, according to 
_ the form and effec? of the ſaid Zh T5 which he wholl) y neglected 
| and refuſed to do, and that the ſame till remained due; And 
« ſo the ſaid plaintiffs ſay, that the ſaid A. did not, from time 
« to time, &c. render to the plaintiffs, a true, juſt, and perfect 
« account, in writing, of all and every ſum and ſums of mo- 
« ney, &c. according to the condition of the ſaid writing obli- 
« oatory, in manner and form as the ſaid defendant hath above 
« glledged.” The replication to the third plea was nearly of the 
fame purport, only concluding, and fo the {aid plaintiffs ſay, 
that the ſaid A. did not render a true, juſt, and penfect account 
* of all and every ſum and ſums of money, &c.” without faying, 
account in writing.” —The defendant demprred to the replica- 
tion to the ſecond plea, and ſhewed for cauſe ; 1. That the ren- 
dering and paying the ſum ſo ſuppoſed to be due, was not a mat- 
ter required by the condition, nor was the refuſal of payment a 
breach of the condition; 2. That the plaintiffs attempted to put 
in iſſue, that the ſaid refuſal was a breach of the, condition, .and 
that therefore A. by ſuch refuſal, had not from time to time, Se. 
rendered the account in writing in the replication ſtated, accord- 
ing to the condition; 3. That the plaintiffs did by the replica- 
tion ſhew, that the condition was not broken, and did not avoid ↄr 
deny the matter of the plea; 4. That they had attempted to put in 
iſſue matters not in controverſy between the defendant and them; 
- 5. That the. ſaid replication was argumentative and inconcluſive.— 
Then a demurrer, and the ſame cauſes ſhe wn, to the replication 
to the third plea. | 
Davenport, for the defendant, inſiſted on the ſtrict letter of the 
condition, and that the non-payment and refuſal was not a breach 


of. the ſtipulation to render an account in writing; that theſe 
were 
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bill of Mid- 
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roceedings 
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were two diſtinct things; the rendering an account being a 
liminary ſtep, to enable the plaintiffs to diſcover exactly what Wag 
due, in order that they might know what to call for, when they 
ſhould require payment. 

Baldwin, for the plaintiff, was ſtopped by Lord Maxsrizrp, 
who ſaid, it was clearly the intention of the parties, and the 
fair conſtruction of the condition, that the money ſhould be paid 
by A. or, in his default, by the defendant. 

BULLER, Juſtice, reſembled the caſe to one in the Common 


Pleas, where the condition of a bond was, that it ſhould be void, 


if the obligor did not pay, and, performance being pleaded on the 
ground of the literal expreſſion, the court held, that the palpable 
miſtake of a word ſhould not defeat the true intention of the 
parties. Here, he ſaid, it never could be meant, that ſo large a 
penalty ſhould be taken merely to enforce the making out a paper 


of items and figures. 
1 for the plaintiffs. 


DEveNEGE againſt DA LB V. 


HIS was a rule obtained by Davenport, to ſhew cauſe, 
why proceedings ſhould not be ſet aſide, for irregularity. 


The irregularity was, that the defendant had been taken, at Vim- 
Sledon, in Surry, on a bill of Middleſex. The application was 


made before the time to plead was out. One ground for the rule 
was, that the revenue would ſuffer, if ſuch a practice were t9 
obtain. 

Baldwin now ſhewed cauſe, and ſaid, the court would not in- 


terfere, nor examine narrowly into the boundaries of counties, 


and that an attempt of a like ſort with the preſent had been un- 
ſucceſsful lately, in a caſe where a defendant was taken in Glou- 
cefterſhire on a writ for Worceſterſhire. 

BULLER, Juſtice,— In that caſe, the writ muſt have been a la- 
titat, in either county. Here there ſhould have been a differ 
ence in the form of the writ. A bill of Miaddleſex cannot run 


cover all England. Such a practice would put an end to the writ 


of latitat; and if any notion has prevailed, that this ſort of pro- 
ceeding is regular, it ought to be contradicted. 
The rule made abſolute (*). 


(*) Buller, Jaſtice, was abſent all the remainder of the term aſter this day, having gone 
to Bath for his health. 


AYRES 


IN THE TWENTIETH YEAR OF GEORGE III. 


* AYR ES againſt Wirsox. 


EBT on a bond with 500 7. penalty. The condition was 
ſet forth by the defendant, and it thereby appeared, That 


he and ſeveral other perſons, being owners or part-owners of dif- 


ferent ſhips in the coal-trade, had entered into an agreement, by 
which they promiſed and agreed each with the other, and the 
heirs, executors, and adminiſtrators of each other, that if, at any 
time within three years, any of theſedifferent ſhips (being employ- 


ed in the coal- trade) ſhould be taken, ſunk burnt, or deſtroyed by 


an enemy, the other co-obligors ſhould, the better to enable the 
owner or owners of ſuch ſhip to fuſtain the loſs, pay the ſum of 
500/. or, if the ſaid ſhip ſhould be ran ſomed for leſs, the ranſom- 
money, to the owner or owners, (by name and without adding 
« and their afſigns,”) of the ſhip ſo taken or loſt; ſuch co-obli- 
gors contributing thereto in equal ſhares, for each ſhip And 
the condition was, that the obligors, and each of them, and their 
heirs, executors and adminiſtrators, and every of them, under 
the penalty of 500 J. to be paid to Ayres as general truſtee for all, 
ſhould perform and keep the agreement.— The defendant then 
pleaded, that one Douglaſt, one of the eo-obligots, and (ole owner 
of one of the ſhips, called the Millball, had fold, aſſigned, transfer- 
red and diſpoſed of his ſhip, and all his right, title, and intereſt 
therein, after the Cate of the bond, to Ward and W ite, and that he 
had, from the time of ſuch fale and aſſignment, c ceaſed to have any 
right, property, or intereſt in the ſhip ; that none of the other 
ſhips had been taken, ſunk, burnt, or deſtroyed ; that the defend- 
ant had kept and performed the agreement with the owners of 
the other ſhips; that, from the time of the date of the bond, 
until the ſale of Douglaſs's ſhip, and while Douglaſs had 
any intereſt in her, ſhe had not been taken, ſunk, burnt, or de- 
{troyed, and that, during all that time, the defendant had kept 
and performed the agreement with Doug/aſs.—The plaintiff de- 
murred generally. 
Cowper, for the plaintiff, ſtated, that this was in the nature of 
a mutual inſurance, and contended, that the transfer of the pro- 
perty in Douglaſs's ſhip did not make her ceaſe to be an object 
of the inſurance. The action, he ſaid, was properly brought, be- 
cauſe the plaintiff was truſtee for all, and would be anſwerable 
5F = 


385 


1780. 
_— DP 


Tueſday 
2d May. 


Several own- 
ers of differ-" 
ont ſhips hav- 
ing entered 
into a bond 
to a truſtee, 
binding 
themielves 
and their aſ- 
ſigns to in- 
demnify each 
other to a 
certain a- 


mount if any 


of their ſhips 
ſhould be 


loſt, and one | 


of them hav- 
ing ſold his 
ſhip and ſhe 
being after- 
wards loſt, 
the others are 
not liable un- 
der the bond, 
unleſs the 
vendor has 
ſold (toge- 
ther with the 
ſhip) his in- 
tereſt in the 
agreement of 
indemnity. 
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1780. # to the perſon whoſe ſhip was taken or loſt for the proportion of 
— the 500/. he ſhould recover from the other obligors. The par- 
3 ties had covenanted for themſelves and their aſſigns; Douglaſs 
Wirson. or his aſſign would be liable if any of the other ſhips were loſt ; 
[* 371] and the indemnity muſt be reciprocal. The caſe was the * 


I with that of a common policy, where, if the ſhip arid policy are 
| aſſigned, the underwriters continue liable to indemnify. 
Baldwin, on the other fide, inſiſted, that the agreement ap. 
peared to have been dictated by mutual perſonal confidence in 
the ſkill and care of the different owners and maſters who had 
joined in it. If a ſhip, inſured under a common policy, is aſ- 
ſigned without the policy, the ſhip is not protected in the 
poſſeſſion of the aſſignee, and, here, it does not appear that there 
was any aſſignment of the agreement. Douglaſi continues liable 
if the other ſhips are loſt, becauſe he is bound perſonally, in the 
ſame manner as an original leſſor is, after the aſſignment of his 
leaſe ; but, as the agreement is not aſſigned, Douglaſs cannot 
ſuſtain any damage by the loſs of the ſhip ſold, and therefore he 
us can have no claim to an indemnity. | 
= IR Lord MAnsFiELD,—There is no difficulty he as to tha 
Pe of the action, becauſe the bond is made to a truſtee, But, 
if the agreement was transferred, we have not the whole caſe upon 
the record, If the ſhip was fold without an aſſignment of this 
agreement, Douglaſi had the value independent of the agreement, 
and therefore it remains a mere wager with reſpect to him. You 
ought to have replied the fact, if Douglaſs really aſſigned the 
agreement, and was damnified by the aſſignee calling upon him 
for the benefit of it [17]. 
_ Cowper had leave to withdraw the demurrer, and reply, on 
payment of coſts. | 


[17] Yide Reed v. Cale, B. R. T. 4 Geo. 3. 


3 Burr, 15 12. where, in an action on the caſe 
on articles ſomewhat ſimilar to the agreement 
here, the defendant having pleaded that the 


_ plaintiff had parted with his ſhip ; the plain- 


tiff replied, that he had agreed with the pur- 


chaſor to pay him 500 J. if the ſhip was loſt 
within three months, and therefore was in- 
tereſted. The defendant demurred ; but the 


court gave Judgment for the plaintiff, be- 


cauſe he continued intereſted in conſequence 


of his agreement with the purchaſor. 


The 


IN THE TWENTIETH YEAR OF GEORGE III. 


*The KING again// HasweLL—and the Sams again 
BATE, on the Proſecution of the Duke of RicumonD. 


N Monday, the 24th of April, Peckham obtained a rule to 
() ſhew cauſe, why an information ſhould not be filed againſt 
Haſwell, as printer of the newſpaper called the Morning Poſt of 
the 25th of February, 1780, for a libel inſerted in that paper. 
The libel was in the form of queries addreſſed to the proſecutor. 
It imputed to him a variety of treaſonable practices and de- 
ſigns; and accuſed him, among other things, of having, in his 
ſpeeches in the houſe of Lords, oppoſed the increaſe of the mi- 
litary ſtrength of the kingdom, in order by preventing ſuch 
increaſe, to facilitate a deſcent in this country by the French; 
charging him alſo with having conveyed intelligence to the 
miniſters of France.—The rule was granted on a joint affidavit 
of the Duke and another perſon. The Duke ſwore that he be- 
lieved himſelf to be the perſon meant in the libel, and that it 
contained falſe, ſcandalous and malicious, aſperſions, and inſinua- 
tions againſt him. The other deponent ſpoke to the fact of 
having bought the paper containing the libel at Haſwell's ſhop. 

On the Friday following, the 28th of April, Dunning moved 
for a like rule againſt Bate, as the publiſher, upon the ſame af- 
fidavit, accompanied by another from Haſrell, in which he 
ſwore, that the libel was brought to his ſhop' in manuſcript, 
without any name to it, that he ſent it to Bare who was the 
editor, or conductor of the newſpaper, and that Bate ſent it back 
next day, among other papers for publication. 

Lord MANsFIELD now ſaid, he was aware of an objection 
to which this application, as well as that againſt Haſiwell, was 
liable. The proſecutor in his affidavit, had not ſpecifically de- 
nied the particular charges contained in the libel, and this was, 
in general, expected by the court, before they would interpoſe 
by way of information. But his lordſhip ſaid, it had occurred 
to him, that the nature of this libel was ſuch, that it might 
perhaps be an exception to the general rule. It contained, be- 
ſides allegations of particular acts of a very foul and treaſonable 


nature, general charges of treaſon, and al ſo imputations of trea- 


ſonable language held by the proſecutor in the debates in the 


houſe of Lords, That as to what was ſuppoſed to have been 
faid 
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libel, with- 
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where the 
party libelled 
is abroad at 

a great diſ- 
tance, or the 
ſubject mat- 
ter of the 
charge is ge- 
neral impu- 
tation, or an 
accuſation of 
criminal lan- 
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in parlia- 
ment. 
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CASES IN EASTER TERM 


* aid by his Grace in parliament, it certainly was unneceſſary A 
anſwer hat by affidavit, becauſe what paſſes there can be queſ. 
tioned no where elſe [18], and general imputations did not ſeem 
to fall within the rule which requires a denial of the facts charg- 
ed. His Lordſhip, however, added, that, if there ſhould be 2 
difference of opinion on this ſubject, the defect, which was only 
in point of form, might eaſily be cured by a ſupplemental ag. 
davit.! . | EN 8 

WIIILES, Juſtice, (after expreſſing his very high eſteem for 
the character of the proſecutor, and his belief that no man was 
more incapable of the crimes charged upon him in this libel,) 
ſaid, he did not well ſee how. the court could make any diſtine- 
tion between him and the loweſt individual.—This obſervation 
had a reference to ſome topics which had been urged at the bar 
in ſupport of the application.—If the rule were general, he 
thought it ought to be adhered to in this caſe, and no inſtance 
had been ſtated where it had been diſpenſed with. | 

Dunning, upon this, mentioned, that, in the late caſe of Rex v. 
Miles (c), the court had ſaid, the rule was not univerſal. He 
recollected three inſtances where informations had been refuſed, 
for want of an expreſs denial of the fpecific charge, but they were 
all very diſtinguiſhable from the preſent caſe. In one of them, 
which happened during his early attendance on the court, the 
libel accuſed the' proſecutor of being the author of a certain 
number of the news-paper called the London Evening Poſt, 

Fos TER, Juſtice, ſaid, the imputation was a very groſs libel, 

but there being great reaſon to think it was true, and there being 

no denial of it upon oath, the court refuſed the information. The 


 fecond inſtance was in the cafe of General Plaiſtom, who was ac- 


cuſed of various ſpecific and circumſtantial acts of fraud and 


ſwindling; and, although the charges were eafily to be contra- 


dicted, he did not chooſe to deny them. The fHird was the caſe 
of Miles. There the proſecutor had taken upon himſelf to de- 
ny the ſpecific charges, and had not done it in a complete and 
explicit manner. On the other hand, he remembered tuo caſes, 
both of them recent, where a denial of the particular charge had 
not been inſiſted on. In the one, the libel imputed ſodomitical 


[18] Bill of Rights, 1 W.& M. . 2. | be impeached or queſtioned in any court 


c. 2. F 1. art. 9. The freedom of ſpeech | © or place out of parliament.” 
«© and debates in parliament ought not to 


(c) Supra, M. 20 Geo. 3. p. 284. 


practices 
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practices to a Captain Nicbolte. In the otber, the charge was 
#*2gainſt Lady Chambers, the wife of one of the Eaft-India Judges, 
accuſing her of adultery. In both thoſe caſes, the rule had been 
diſpenſed with: becauſe the parties accuſed were abroad at:ſo 

reat a diſtance ; but he alſo conceived that an affidavit was not 
required when the court, from their knowledge of the-proſe- 
cutor, or from general notoriety were ſatisfied of his-innocence, 

AsSHHvRef, faſtice, ſaid, he had always underſtood the rule 
to be general. If it was, the rank of the proſecutor, however 
eminent, could make no difference. In the two inſtances men- 
tioned by Dunning, there was an impoſlibility that the party ac« 
cuſed ſhould make an affidavit, but when that was not the caſe; 
if the court were to break through the rule on ſome occaſions, 
they would throw an-imputation on the character of every per- 
fon from whom they ſhould require an affidavit. The court 
was not to know men, and could only act on what came before 
them. + b my | 

BULLER, Fufice, obſerved, that the power of granting infor- 
mations is diſcretionary, but he thought there ought, in all ſuch 
caſes, to be certain general rules to guide the court in exetcifing 
their diſcretion. Too much latitude was very dangerous, and 
the original propriety of a rule was of leſs importance than the 
ſtrict adherence to it, if it was eſtabliſhed. But, as part of this 
libel contained charges which the Duke certainly was not bound 
to anſwer, perhaps it might be proper to grant the'rule as prayed, 
and: the proſecutor might make it abſolute only as to that part. 
Lord MaANsFItLD feemed to concur with BuLLtER, Fuſtrce, 
in that idea, and WiLLEs, Juſtice, thought the word “ falſe,” 
in the Duke's affidavit, a ſufficient denial to ground a rule to 
ſhew-cauſe. The rule was granted. | £520 

Immediately afterwards, Peckham moved to make the rule ab- 
ſolute againſt Haſwell. Lord MAnsFIELD aſked, if they meant 
to proceed againſt-their own witneſs, The motion was perſiſted 
in, and the rule made abſolute. | 
On Saturday, the 29th of April, Lee acquainted the court, 
that the Duke had made an aftidavit, exprefsly denying all the 
ſpecific charges in the libel, except what related to his conduct 
in parliament. This affidavit was put in, and was an exact echo, 
(with negative words,) of the terms of the libel. _ 

Lord MANnsFItLD faid, the court had conſidered the point 
very fully, and had had a great deal of converſation upon it, and 
a 5G „ 
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the reſult was, that the rule was invariable. That it would be 
* extremely dangerous if it were not ſo. The diſtinction hinted 
by Dunning the day before could not be admitted, for how could 
the court entertain ſuſpicions againſt-one man more than another. 
Dunning read a note of a caſe of Rex v. Fenniſon, in H. 
13 Geo. 3. where the libel contained an accuſation of ſodomy 
againſt Lord Arundel; and Lord MANSFIELD, and AsToxy, Fuſe 
Zice, held, that, as the charge was only general, it did not require 
to be anſwered by affidavit. AsToN, 7u/#zce, alſo ſaid, that it 
would be extraordinary if it were neceſſary to deny the charge, 
when its being true could not juſtity the defendant. That, if 
| falſe, it was an abominable calumny, if true the defendant ovght 
to have preferred an indidtment. | 
Lord MANnsF1ELD then added, (as he had go before,) that it 
had ſtruck him, that the ſubject- matter might make an exception, 
for it would be abſurd for inſtance, to require of a proſecutor to 
ſwear, that he was not a traitor or a thief. He ſaid, the court had 
looked into the proceedings in the caſe of Lady Chambers, and it 
appeared, that, there, the party applying for the information, 
(who was a third perſon,) had gone as far as the nature of the 
caſe permitted, by ſwearing to letters and intelligence from the 


Cape of Good Hope, where the ſcene. of the imputed offence was 
laid, inconſiſtent with. the allegations in the libel. 


This day, cauſe was ſhewn by Bearcroft, 5 An- 
ftruther.—They produced a joint affidavit of the defendant and 
ſeveral other perſons, tending to contradict that of Haſwell, whoſe 
teſtimony was alſo objected to, on the ground of his eng: an ac- 
complice. 

In anſwer to this, it was infiſted, by 3 and * that: in 
this caſe, (of a miſdemeanour,) he would be a competent witneſs 
at the trial; and Lee ſaid, he never knew but of one inſtance 
where this had been controverted, and then the objection had 
been laughed at, and aver-ruled. It was alſo contended, that, 
even if Bates affidavit had contained a direct and unequivocal 
denial of his being the publiſher, ?. would not be a concluſive 
reaſon for refuſing the information. 

Lord MANSFIELD ſtopped Peckbam from going on, on the 
ſame ſide. 

Lord MAnsFIELD,—(after obſerving particularly on the aids 
vits,) Wherever a ſtrong probable ground is laid, the court will 
grant an information, if the ſubject-matter is fit for that mode 

| of 
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of proſecution : - and there never was a fitter ſubje& than the 


preſent. 


(19] The information was tried at the 


enſuing Sittings for Middleſox, before Buller, 
Jaſtice, when the defendant was convicted, 


Haſwell being one of the principal witneſſes 
againſt him. He was brought up for judg- 


The rule made abſolute [ 19]. 


impriſonment of twelve months in the King's 


Benob priſon. The judgment was delayed 
till that term, becauſe the priſon was not 
till then ſufficiently repaired to admit of 


priſoners, after the devaſtation committed 


ment in T. 21 Geo. 3. and ſentenced to an | by the rioters in Fune, 1780. 


. 


The KinG againſ} the IxhAB TITAN TS of WINcH COM. 


UL E to ſhew cauſe, why an order of the court of quarter- 
ſeſſions for Gloucefter ſhire ſhould not be quaſhed. The ſpe- 
cial caſe ſtated as follows: 

The pauper hired himſelf in the pariſh of Chipping Norton, 
five weeks before Micbaelmas, for a year, and, at the time of the 
hiring, it was agreed between him and his maſter, that his wages 
ſhould be paid weekly, at eight ſhillings per week, and that, 
being a ballotted man in the militia, he ſhould be abſent for 
the month, and, in lieu of that month, ſhould ſerve another 
at the end of the year. He was accordingly abſent thirty days 
in the militia, and then returned to his ſervice, but he only 
continued three weeks of the month which was agreed to be 
ſerved in lien of the month he was abſent in the militia, leaving 
his maſter a fortnight before Michae/mas. He expreſsly ſwore, 
that he did not ſerve his maſter a year by one week. —T wo juſ- 
tices had removed him from Winchcomb to Chipping Norton, and 
their order was quaſhed by the ſeflions. 

On Wedneſday, the 3d of May, Bearcroft, and Chord, argued 
in ſupport of the order of ſeſſions, and contended, 1. that there 
was no hiring, nor, 2. any ſervice for a year, at Chipping Norton. 
21. The exception was part of the original contract. There was 
to be an interval, and then the pauper was to come and ſerve in 
the enſuing twelve-month as much more as, pieced to the former 
ſervice, would make up a year; but a hiring under the ſtatute 
muſt be for a whole year, without any interruption foreſeen and 
ſtipulated for at the time of the agreement, as was determined in 
the caſe of Rex v. Bifhop's Hatfield (d). Indeed the preſent caſe 


was more properly to be conſidered as a hiring by the week. 


(4) H. 33 Geo. 2. Burr, Setil. Caſes, No. 141, 
—2. Here, 
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A militia- 
man being 
hired for a 
year, with an 
expreſs ex- 
ception that 
he ſhall be 
abſent on 
duty for the 
month, and, 
in lieu there- 
of, ſerve a 
month over 
the year, 
gains a ſet- 
tlement with- 
out ſerving 


the addition 


al month. 
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The KING 


again/i 


Wincn- 


COMB, 


1277 


20. 


CASES IN EASTER TERM 


* 2. Here was plainly no ſervice for a year. In Rex v. Caftle. 
church, (e), it was laid down, by Lord Hazpwicks, that the 
act of 8 & 9 Vill. 3. e. 30. requiring a year's continuance in the 
ſame ſervice, is to be conſtrued ſtrictly, being an explanatory 
law, and in all the caſes where different ſervices have been 
tacked together to make up the year, there has been no interval 
of time between them. This caſe differs from that of Rey v. 
Weſterleigh (. which was determined on the ground that the 
hiring was conditional; there, by the agreement, it was uncer- 
tain whether the pauper would be abſent or not ; if he was, his 
place was to be filled up by another, & qui facit per alium, facit 
per ſe. OP 
Dunning, and Poole, on the other fide, contended, that, if there 
had been no agreement about the pauper's ſervice in the militia, 
and the hiring had been, in general terms, for a year, he would 
have gained a ſettlement although he had been called out, and 
had been abſent a month on militia duty. If a contrary doctrine 
were to prevail, militia men would be in a worſe ſituation, and 
leſs capable of gaining ſettlements than the reſt of the King's 
ſubjects, which the legiſlature certainly never intended. This 
was the principle of the determination in Rex v. Weſterleigh, 
The reaſon for the exception there, and in the preſent caſe, was 
the ſame ; and here, if the militia had not been called out, there 
would have been ns interval of abſence. The anxiety of the 
parties to guard againſt an event which required no proviſion to 
be made for it, could not make any difference in the law of the 
caſe. | 5 | 
Lord MansF1ELD, —I have no doubt that if this had been a 
common hiring for a year, and the pauper had ſerved one month 
in the militia, and only eleven with his maſter, he would have 
gained a ſettlement. The maſter could not have refuſed his 
conſent to his ſerving in the militia. The only queſtion is, whe- 


ther the particular agreement in this caſe does not make the 


additional month a part of the year. It is a great nicety, and we 
will think of it. | | | | 
His Lordſhip, this day, delivered the opinion of the court. 
Lord MAaNnsFIELD,—There is in this caſe a hiring for a year, 
and there is alſo a ſervice for a year, if it were not for the month's 
abſence in the militia, A ſervice muſt be for a continuation, 


(f) M. 14 Gro. 3. Burr. Sit. Caſes, 


(e) M. 9 Geo. 2. Burr, Settl. Caſes, No. 
| | Ts No. 234. 


* 


without 
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uption, or adding to hdr broken pieces to make 1780. 
17 oma "fad here the one as to pbk „„ 
GA in the militia, was only what would have been im plied, 4 
and what the maſter muſt have conſented to. The year was Wincu- 
completed five weeks before Michaelmas, and the additional a n 
eren agreed for was only 1 in the nature of a compenſation for [*378] 
the want of the pauper' s ſervice while abſent i in the militia, and 
equivalent to a deduction of ſo much Wages. This caſe, if not 
the ſame, is very like that of Weterleigh. The court ought to 
Jean in favour of ſettlements, and the bad conſequences would be 


very extenſive, if we were to determine, that a man ſhould loſe 


his ſettlement by ſerving his country in the militia. We are all 


of opinion, that this was a good ſettlement. 


The order of ſeflions quaſhed, and the order of the twa 


juſtices confirmed. 


WEBSTER againſt BANNISTER, 


HIS caſe, which came before the court at different times, 
and in various ſhapes, was finally diſpoſed of this day, 


As it was often cited in other caſes during the period I have 


undertaken to report, I have thought it might be proper to 
ſtate the ſubſtance of the pleadings, and the different proceedings, 
although I cannot give an account of the arguments of the coun- 
ſel, and the court, on the principal motion, from my own notes, 
having been abſent when it came on. 

The caſe was, an action of debt on a bond—Pl/ea, That the 
plaintiff ought not to have any execution againſt the perſon, or 
perſonal eftate, of the defendant, except money in the funds, or 
money lent upon real ſecurity only (g/, becauſe he ſays that the 
debt in the declaration mentioned was contracted or due before 
the22d of January, 1776, mentioned in a certain act of parliament, 
entitled, “ An act for the relief of inſolvent debtors, Sc.“ 
(16 Geo. 3. c. 38.) and that he was, before the 1ſt of January, 
1776, arreſted, and in actual cuſtody, that he ſurrendered himſelf 
in diſcharge of his bail and was thereupon committed a priſoner to 
the priſon of the King's Bench, before the 26th of June, 1776, and 
was afterwards diſcharged according to the form of the ſaid act, 


2) 16 Geo. 3. c. 38. 541. Stated /upra, p. 99. | 
5H | at 


Friday 
5th May. 


By an expr-/7 
agreement ne 
obligee of a 
bond to ſe- 
cure an an- 
nuity, may 
bade the For- 
feitare for 
non- payment 
on the day, 
ſo as to be 
entitled to 
recover a- 
gainſt the 
obligor al- 
though he 
has been diſ 
charged un- 
der an inſol- 
vent debtor's 
act between 
the time of 
the forfeiture 
and the ac- 
tion brought. 
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CASES IN EASTER TERM 


at the quarter ſeſſions for Surry, on the 29th of Fuly, 1776, and 
this he is ready to verify, wherefore he prays judgment if the 
plaintiff ought to have any execution againſt his perſon or per= 
*ſonal eſtate, except money in the funds, or money lent upon real 
ſecurity only.— The Replication ſtated and made profert of the con- 
dition of the bond which was, for the payment of an annuity of 
30l. a year by the defendant, and another obligor, to the plaintiff, 

in quarterly payments, on the 12th of January, of April, of Juh, 

and of October; the firſt payment to be made on the 11th of 
January, 1772. The replication then ſet forth, That after the 
22d of January in the plea mentioned, and before the exhibitin 

the bill of the plaintiff, to wit, on the 11th of July, 1976, 

71. 105. for one quarter, and ſo other quarterly payments, on 
the 11th of OZober, 1776, the 11th of January, 1777, and the 
11th of April, 1777, became due, and that the defendant had 
not paid them, or any part thereof, on thoſe reſpective days or 
at any other time, but the whole remained due, ** by reaſon 
« of which premiſes, the ſaid writing obligatory in the decla- 
< ration mentioned became forfeited, and the debt and action 
« accrued after the 22d of January, 1776, in the plea men- 
«« tioned,” and ſo concluded with a verification.—After this 
replication, there was an entry of judgment on the record, for 
want of a plea in bar to the action, but with ſtay of execution 
againſt the perſon and perſonal eſtate, except, &c. until the 
plea depending between the parties in that behalf ſhould be 
determined.—Rejoinder, That, before the ſaid 22d of January, 
1776, to wit, on the 11th of January, 1776, 7 l. 10 f. for one 
quarter of the annuity became due, and was not paid then, 
nor at any time ſince, but ſtill remained due, whereby the bond 
was forfeited, and the ſaid debt, by virtue thereof, accrued to 
the plaintiff before the ſaid 22d of January, 1776. —Surre- 


joinder, That true it was that 7 J. 105. for one quarter be- 


came due on the 11th of January, 1776, but that the plaintiff 
afterwards, at the inſtance and requeſt of the defendant, agreed 
to give him day of payment of the faid 71. 10 5. until a 
future day, to wit, till April following, and that, on the 18th 
of April, the faid 7 J. 105. was duly paid, and that, at the time 


when the plaintiff ſo gave day of payment, he did, at the in- 


ſtance of the defendant, wave and relinquiſh any forfeiture of 
the bond which had accrued or might accrue to him by reaſon 


of the non-payment according to the condition, and acquitted 
| and 
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and diſcharged the defendant from ſuch forfeiture, and all and 
every debt and debts due thereby; and the plaintiff further ſays, 
that the defendant, 4) reaſon of the premiſes, was acquitted and 
diſcharged from fuch forfeiture and debts, —Rebutter, By which, 
(proteſting that the ſur-rejoinder was not ſufficient in law, and 
proteſting alſo that the defendant never requeſted the plaintiff to 
give ſuch day of payment,) the defendant ſays, that the 71. 105. 
in the ſur-rejoĩinder mentioned, was not paid to the plaintiff in 
manner and form, &c.—Upon this 1/ze was joined. 
The cauſe was tried before Lord MAansF1ELD, at the Sittings 
for Middleſex, in Eaſter Term, 18 Ges. 3. and a verdict being 


found for the plaintiff, a rule was obtained by the defendant, for 


the plaintiff to ſhew cauſe, why the judgment ſhould not be ar- 
reſted ; which rule was afterwards enlarged to M. 19 Geo. 3. 
when the Solicitor General, and Bower, ſhewed cauſe ;—Dun- 
ning, and Baldwin, for the defendant, 

The ground of the motion, (as I have been well informed,) 
was, that, the bond being once forfeited, the debt became abſo- 
lute, and could not be again made contingent, by any waver of 
the forfeiture, on the condition of payment at a future day ; at 
leaſt it continued abſolute till the compliance with the condition, 
which was not till after the inſolvency, therefore the fact of the 
compliance with the condition after the inſolvency was immate- 
rial, and the plaintiff ſhould have demurred to the rebutter in- 
ſtead of joining iſſue on an immaterial fact. That the court 
therefore ought to award a Repleader. 

On the other fide it was inſiſted, that an obligee might wave 
the forfeiture, and thereby prevent the debt from becoming ab- 
ſolute even at law, eſpecially ſince the ſtatute of 4 & 5 Anne, 
c. 18. The iſſue, therefore, was not immaterial, becauſe the 
debt was to be conſidered as contingent or not at the time of 
the inſolvency, according as the condition was or was not after- 
wards complied with. Or, if the iſſue was immaterial, that was 


no reaſon why the plaintiff might not have judgment, provided 


enough appeared to entitle him to it on any part of the record ; 
for, in ſuch caſe, all that followed would be rejected (a), and 
here the conditional waver appeared in the ſur-rejoinder and was 
not denied, and the debt was to be looked upon as contingent 
till a breach of the condition, and therefore was ſo at the time 


of the inſolvency. ; 


(a) For this they cited 8 Co. 120. 133. 9 Co. 110. Heb, 56. Salk. 173. 
BULLER, 


395 


1780. 


— 


WeBsTER 


againſt 
BANNISTER. 


380 


5 

: 
[7 
1 


2 
TS 
1 by 
1 
TY 
4 
. 

4 


x 
= 5 
} 
0 7 
3-9 


1 


r 


— —— —— 
— 


. — D r 2 2 3 
. . ——— 8 —[ͤ— — — —_— — N 
* Cc et rr ini ow nn ey _— — — gu —ů— 9 nfo 7 ng — _ — 
— 2 2 = 8 s. — — oy 2 3 — — — - - 
; 7 — : 3 — AIDE Ot : l LORE : — 
2 — — — — 8 > _ 8 — . _ = * — ag — 
- 
* . 


= — — 
— — — — 


TTT 


. 


— a OO 


— gee eo 2 


2x 
: — 


— n — 
_ * 


. . ESEARES EE nz 
* — 4 + A = 
* Ten a -- 
833 2 >. 8 


396 
1780. 

— 

WEBSTER 


againſt 
BANNISTER. 


[ 381] 


CASES IN EASTER TERM 


Bur TEN, Juice, aſked if it was not a rule, never to grant x 

repleader when the iſſue is found againſt the party tendering it, 
He ſaid he thought it was, and that he could ind no caſe of any 
exception to it. 

The rule was diſcharged. 

The defendant, when he was arreſted in this action, had ap- 
plied to As rox, Juſtice, and afterwards to the court, to be gif. 
charged on filing common bail, and obtained a rule to ſhew 
cauſe, but which was, afterwards, diſcharged. | 

In Michaelmas Term, 19 Geo. 3. a writ of error was brought, 
but bail in error not being juſtified, a capias ad fatisfaciendum 
iſſued in the enſuing term, the effect of which was prevented by 
a commiſſion of bankruptcy againſt the defendant. The validity 
of the commiſſion being afterwards diſputed by the plaintiff and 
another creditor who oppoſed the allowance of the certificate; 


the Chancellor directed an iſſue, which was not proceeded' upon, 


and the plaintiff having brought a ſcire facias againſt the original 
bail, the defendant ſurrendered himſelf, and, on a former day 


in this term, obtained a rule to ſhew cauſe why he Gould not 


be diſcharged out of cuſtody. 

This day, the Solicitor General, and Bower, ſhewed cauſe.— 
Dunning, and Howorth, for the defendant, 

The ground of the application now was, that, although the 
defendant, by imprudently taking iſſue on an improper fact, had 
failed in his defence to the execution againſt his perſon, upon 
the pleadings, yet he was clearly entitled to be diſcharged under 
the inſolvent act. They produced an affidavit denying that there 


ever had been an agreement to wave the forfeiture, and ſaid that 


no ſuch agreement had been proved at the trial, and, if iſſue had 


been taken on that fact, it muſt have been found for the defen- 
dant. The penalty therefore was a debt due at the time of the 
diſcharge under the act, and conſequent!y he was no longer an- 

ſwerable for it, with his perſon. | | 
On the other hand, it was infiſted, that, if there was any miſ- 
take in the pleadings, it was the defendant's own fault, and he 
had never moved for leave toamend. Beſides they faid, (which 
was not contradicted on the other fide,) that it appeared at the 
trial, that a note had been given to the plaintiff for the payment 
both of the quarter due on the 11th of January 1776, and of 
that which was to become due on the next quarter day, 
| and 
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and- that the plaintiff, by taking e note, muſt be confidered 
as having agreed to give further day of payment. | 

+ Lord MANSFIELD ſaid; he thought the note would have been 
evidence of ſuch an agreement, if iſſue had been joined on that 
fact, and that there was no doubt but the party might wave 
the forfeiture, and accept what he was u e entitled to. 


Buran. Juſtice, abſent. 
The rule N 211. 


2x? 


121 The caſe of Perkins v. Kempland was | H. 19 Gee. 3. ſupra, þ. 97. and le TY 
not cited, I believe, in any of the argu- Wilkes, M. 21 Geo. 3. infra, p. 501. 


ments on this caſe. Fide Cottrell v. Heooke, 


The KINO azainf Gonwin. 


HIS was a rule to ſhew cauſe, why an information in the 

nature of guo warranto ſhould not be filed againſt the 
defendant, for taking upon himſelf the office of Magee of the 
borough of Portſmouth. 

The material circumſtances of the caſe were theſe: By a 
charter of 3 Car. 1. the right of electing a mayor in this borough 
is veſted in the majority of the aldermen and burgeſſes. The 
aldermen are twelve in number, and the mayor muſt be choſen 
from among them. | He is elected for a year, from Michaelmas 
to Michaelmas, and *©* until one other of the aldermen ſhall be 
« in due manner and form elected and ſworn mayor of the ſaid 
* borough.” The method of electing the mayor is this: A liſt 
is prepared of all the aldermen, except the mayor then i in office. 
Each elector makes a mark or ſcratch againſt two names in this 
lit, and the two aldermen who have the majority of ſuch 
ſcratches are put in nomination. Then the electors ballot for 
thoſe two, and he who has the majority on the ballot is declared 
duly elected. The mayor is the returaiog officer on the election 
of members to ſerve in parliament. | 

By the ſtatute of 9 Ann. c. 20. $8. it is enacted, that no 
perſon who hath been, or ſhall be, in any annual office to which 
it belongs to preſide at the election, and to make return, of any 
member to ſerve in parliament, ſhall be capable of being choſen 
into the ſame office for the year enſuing; and where any ſuch 
officer is to continue for a. year, and until ſome other perſon 
ſhall be choſen and ſworn in, if ſuch officer ſhall voluntarily and 

51 unlawfully 
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corporate of- 
ficer, if the 
queſtion is 
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nature of guos 
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Qu. Whe- 
ther, if a 
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mayor, and ſerved the office till Michaelmas, 1778, when Biel, 


e then acting as an alderman” (h), 


was elected to ſucceed him, and 


ſworn into the office. In the mean time, an information in the 
nature of quo warrants having been filed againſt Bl; ſel for exer- 


ciſing the office of an alderman, 


and, on the trial, a verdict found for the crown. 


iſſue was joined in that cauſe, 
Bliſſel then 


applied for a new trial, but was refuſed [22 J, and judgment of 
ouſter was entered againſt him; which judgment, on a writ of 
error in the Houſe of Lords, was affirmed. He continued how. 
ever ſtill to act as mayor, and, in September, 1779, preſided as 
ſuch, at the election of a ſucceſſor, when Linzee was re-choſen; 
but, on the charter-day for ſwearing in the new mayor, Linge 
did not attend, being adviſed, (as he ſwore in his affidavit,) that 
he was not duly elected. In conſequence of this, Bi. el ſtill con- 
tinued to act, till the 2 1ſt of October, 1779, when the aldermen, 
having given him previous notice, met and amoved him, by vir- 
tue of a power veſted in them by the charter, and elected Carter, 


another alderman, in his place. 


Carter acted for ſome time, till 


being adviſed that his election alſo was illegal, he obtained a man- 
damus to the aldermen and burgeſſes to proceed to the election of 


[22] That motion came on in E. 19G. 3. 
(Thurſday 6th May). The cauſe had been 
tried at the preceding ſpring Aſſizes for 
Hampſhire, before Hotham, Baron, There 
were fix iſſues, but the material one was, 
whether Bligel had been duly elected an al- 
derman ; and this, with three others, was 
found againſt him. One of the points on 
the motion for a new trial was this: In 
1778, Bliſel and one Pike were put in no- 
mination at an election of aldermen. The 
aſſembly conſiſted of the mayor, (Linzee,) and 
three aldermen, Pike was cFamberlain of the 
corporation, and the mayor objected to him 
as ineligible on that account, becauſe the 
auditors of the chamberlain's accounts are 
aldermen, and he could not hold an office 
in the exerciſe of which he would be hable 
to audit his own accounts. The three al- 
dermen however voted for Pike ; the mayor 


alone for Bil; but he told the aldermen 
that their votes were thrown away, and de- 
clared Bliſel duly elected, and ſwore him in: 
The anſwers given to the objection, juſt 
ſtated, to Pike's eligibility were, 1. That, 
although the uſage fince the charter of 
Car. 1. had been to appoint the auditors 
from among the aldermen, there was no 
proviſion in the charter rendering Hat ne- 
ceſſary, and, before the charter, they had 
been ſometimes choſen from the burgeſſes at 
large. 2. That if the two offices were in- 
compatible, then the acceptance of the 
higher of the two, (that of alderman,) 1% 
facto vacated the other. For this ſeveral au- 
thorities were cited, (Com. Dig. Tit. office 
B. 6.) and the court were of opinion that 
the law was ſo. Bearcreft, Groſe, Serjeant, 
and Dunning, ſhewed cauſe.—Dawie, Ser- 
jeant, for the defendant. 


) Theſe were the words of the affidavits of Lizzee and others, on which the preſent 


motion was made. Infra, p. 384. Note (). 


— 
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4 new mayor. In obedience to this mandamus, an election was 
held on the 10th of F ebruary, 1779, at which Carter preſided as 
ſenior alderman. On that occalion, when the town-clerk and 
chamberlain, (whoſe buſineſs it was,) came to make out the liſt, 
Carter directed them not to inſert Lingee's name in it, treating 
him ſtill as mayor under the charter, there having been no legal 
election ſince he was choſen in 1777. However Ricman, a bur- 
geſs, (and the attorney in the preſent proſecution,) was permitted 
to inſert Linzee's name. The greateſt number of ſcratches were 
for bim ; the next for Lord Hawke, (alſo an alderman,) and the 
feweſt for the defendant; but Carter inſiſted, that, notice having 
been given of Linzee's being ineligible, the votes for him were 
thrown away, and that only Lord Hawke, (who had ſent a letter 
ſtating that he was ineligible, being confined by ill health, and 
not having taken the ſacrament within a twelvemonth (z),) and 
Godwin ſhould be balloted for. Rickman inſiſted, on the part of 
Linzee, that, as he had never acted ſince Michaelmas 1778, and 
there had been intervening mayors, de facto, ſince his former 
mayoralty, he did not fall within the meaning of the a& of Queen 
Anne. Accordingly, his friends proceeded to ballot for him, 
and, on reckoning the number of balls, there appeared to be 
twenty-one for Linzee, and only twelve for Godwin : but Carter 
ſtill profeſſing to conſider Godwin as duly elected, be was ſworn 
in, and took upon himſelf the duties of the office. 

Bearcroft, Groſe, Serjeant, and Lee, ſhewed cauſe, —They 
admitted, that the only queſtion was, whether Linzee was ineli- 
gible, and the votes given for him thrown away, for that, if 
the law was not ſo, Godwin's election was void. But they con- 
tended, that, under the circumſtances of the caſe, Linzee's ineli- 
gibility was clear, and that the electors were ſo fully apprized of 
it, that the court ought to decide the queſtion in this ſtage of the 
proceeding, without the circuity and expence of a trial on an in- 
formation in the nature of quo warrants. Linzee's conduct, they 
laid, was manifeſtly, and throughout, a meer trick and contriv- 
ance, to evade the ſtatute of Queen Anne, and entitle him to act 
as mayor at any time, when he ſhould have a turn to ſerve as re- 
turning officer for the borough. He had not ventured to ſwear, 
that Bliſſel was, or that he believed him to be, an alderman, when 
he was choſen mayor, but only that he a#ed as ſuch (4), plainly 
admitting thereby, that he knew he was not duly entitled to that 


li) 13 Car, 2. flat, 2, c. 1,412. 5 Geo, #; (c) Supra, p. 393. Nete (5). 
c. 6. § 3. ; | 
office, 
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office, and he had voted for him as mayor, knowing his defeg 
of title as alderman, merely that one of his own party might, de 
facto, take upon himſelf the office, to give him a pretext of beine 
eligible for the enſuing year. Bliſel, not being eligible, was no 
mayor, and therefore, by the expreſs words of the charter, Linzee 
continued to hold over, and conſequently was ineligible at the 
laſt election. His not having acted during Bliſſel's year could 
not make any difference, becauſe the ſtatute of Queen Anne ap- 
plied to mayors de jure. They cited the caſe of Rex v. The Cor. 
poration of Cambridge (1), in which the court had decided the 
validity of an election of mayor, on @ rule to ſhew cauſe, upon the 
ground that the facts were clear and indiſputable, | 

The Solicitor General, on the other ſide, contended, that this 
caſe was not within the meaning of the ſtatute of Queen Anne, 
the only object of which was, to prevent the office of returning 
officer continuing permanently in the ſame hands. Here, there 
was no doubt, but Bliſel would have been returning officer, if 
an election of a member of parliament had happened while he 
continued, de facto, to exerciſe the other functions of mayor. He 
had never been ouſted from that office, upon an information in 
this court, as not having been duly elected, but on the contrary, 
was treated as mayor, in the proceedings by which the corporation 
had removed him. At any rate, this was too important a queſ- 
tion to be decided in this ſummary way. The whole ought to be 
put upon record, that it might be in the power of the parties to 
have the point ſolemnly argued and adjudged, and if they _ 
re- conſidered, in another place on a writ of error. 

Lord MAnsFIELD,—The only queſtion now before the court 
is, whether the caſe is ſo clear, as that we ought to refuſe an in- 
formation to try the title, when it is admitted, that the perſon 
ſworn in had not the majority of votes. It is contended that 
Linzee was clerely ineligible under the act of Queen Anne, be- 
cauſe, by the charter, he had a right to hold over, although, in 
fact, he did not act as mayor, and Bliſel did. The object of the 
act undoubtedly is, that the ſame perſon ſhall not be returning 
officer during two ſucceſſive years. But there has been no calc 
on the conſtruction of this act, and the court cannot, in a ſum- 
mary way, decide, whether the intervention of a mayor, de facto, 
makes a difference, It is ſaid, Bliſel's election was fraudulent. 


4) H. 7 Geo, 3. 4 Burr. 2008. 


Bat 
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But both ſides have not been heard, and fraud muſt be manifeſt 
and groſs before the court will decide in the firſt inſtance. In 
the Cambridge caſe, the fraud was palpable. They had elected a 
gentleman who was juſt gone to America, and there was no 
ground ſtated of any belief, that he would return within the 
year, If he had choſen to return on purpoſe, near half a year 
muſt have elapſed, before he could have had notice, ſo as to come 
| back to England, However, in that caſe, the application was 
for a mandamus to proceed to chooſe a mayor, and making the 


rule abſolute was not final, for the corporation might have re- 


turned to the mandamus, that there was a mayor, if they had 
thought the former election could be ſupported. | 
| The rule made abſolute. 


The KING againſt Toms. 


HIS was a rule to ſhew cauſe, why an order of ſeſſions, 

confirming a poor's rate, ſhould not be quaſhed. | 
In the year 1558, which was the 4th of Philip and the 5th of 
Mary, a private act of parliament paſſed, entitled, An act for 
« the payment of Zithes in the citie of Coventrye,” by which, 
after reciting, That formerly the 2 ithes, profits and caſualties, of 
the two vicarages, or pariſhes, in that city, (Sr. Michael's and the 
Trinity,) were ſufficient for the maintenance of the vicars, but 
had, of late, ſo much decayed, as to be inſufficient to anſwer that 
purpoſe, and that there was no ordinary way, by the law or ſta- 
tutes of the realm, to enforce the inhabitants to pay any other 
kind of fithes and duties to the vicars, than they themſelves ſhould 
think meet (a),—it was enacted, that the citizens and inhabit- 
ants of the ſaid city and ſuburbs ſhould pay their 7:4es to every 
of the ſaid vicars, after the rate of twelve pence by the year for 
every ten ſhillings rent, by quarterly payments, and every houſe- 
holder paying ten ſhillings rent, or above, was diſcharged of the 
four offering days, but his wife, children, or ſervants, taking their 
rights of the church at Eaſter, were to pay two-pence for their 
four offering days, yearly. If any variance ſhould ariſe for non- 
payment of any tithes, or upon the true knowledge or divifion of 
any rent or tithes, ſo that any houſe or other things mentioned 
in the act ſhould eſcape without rating, or if any doubt ſhould 


(a) Infra, p. 403. Note [1]. 
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ariſe on any other thing contained in the act, then, on complaint 
made by the party grieved, to the mayor, he was, by the advice 
of the council, to call the parties before him, and make a final 
end, awarding coſts at his diſcretion, and that of his aſſiſtants, 
and, if he did not make an end within a month after complaint 
made, or if any of the parties found themſelves aggrieved, then 
the Lord Chancellor of England, upon complaint to him made, 
calling to him the two Chief Juſtices, was to make ſuch final 
order, and award ſuch coſts as to him or them ſhould ſeem meet. 
This act, manifeſtly very difficult in the execution, did not 
appear, to have ever been enforced, till Rann, the vicar of the 
Trinity, attempted it, a few years ago, againſt Green, one of the 
inhabitants of that pariſh, by an application to the Chancellor; 
in conſequence of which, his Lordſhip, calling in the two Chief 
Juſtices, made an order on Green for the payment of the rate of two 
ſhillings in the pound. Green refuſed to comply with this order, 
and the act had not provided any particular method of carrying 
it into execution. Rann, therefore, brought an action of aſſumpit 
upon it, which was tried before Lord MansFieELD. In his de- 
claration in that action, the plaintiff deſcribed the ſtatute as being 
of the 4th of Philip & Mary, whereas the record, when produced 
in evidence, appeared to be of the 4th and 5th of Philip & Mary. 
It was contended by the defendant's counſel, that this was a fa- 
tal variance, for that there was no ſuch year as the 4th of Philip 
& Mary, ſince the Queen had reigned a year longer than her 
huſband ; this caſe differing from the common inſtances of ſta- 
tutes deſcribed as of two different years of the ſame reign. In 
thoſe inſtances, as every act has relation to the firſt day of the 
ſeſſion, (unleſs ſome other day is fixed in the act itſelf,) it was, 
they ſaid, indifferent whether both years were mentioned, or only 
the firſt, in the deſcription of the act, but, in the preſent caſe, 
the words 4th and 5th of Philip & Mary, made a material 
part of the deſcription. A verdict was found for the plaintiff, 
but the ſame objection being urged on a motion for a nonſuit, 
(which was made in Michaelmas Term, 17 Geo. 3.) the court were 
of opinion, that the variance was fatal, and the rule for a non- 
ſuit was made abſolute (/). [+ 98]. 
Had it not been for this miſtake in pleading, the plaintiff 
would probably have ſucceeded, for the court ſeemed to be clear, 


(1) Hill, Serjeant, argued for the plaintiff, and Wallace for the defendant. 
[#98] That caſe of Rawn v. Green has been ſin ce reported, Cowp. 474. 


that 
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that the action of aſſumpft would lie upon ſuch an order (n). But 
{ill there were great difficulties in the way. A new order, and a 
ſeparate action upon that order, would have been neceſſary againſt 
every individual, who ſhould diſpute the payment, and there was 
great oppoſition raiſed in both pariſhes againſt the attempt of 
compelling a regular compliance with the act. At laſt, both the 
vicars applied to parliament, and two acts were paſſed, the firſt 
for the pariſh of the Trinity, (19 Geo. 3. c. 57. ), the other for 
that of St. Michael's, (19 Geo. 3. c. 60.), by which a new 
mode of rating, and a more eaſy method of enforcing payment, 
were eſtabliſhed. : 
The ſtatute relative to the pariſh of Sf. Michael's was intituled, 
« An act for eſtabliſhing certain payments to be made to the vi- 
« car of the parith of Sr. Michael's, in the city of Coventry, in lieu 
« of tithes, and for repealing ſo much of an act of the 4th and 
« cth of Philip & Mary as relates to the payment of zi#hes in 
© the ſaid pariſh,” The preamble recites, that certain rates and 
payments had been made to the vicars of the pariſh, which com- 
poſed the principal, and almoſt whole, of their emoluments [1]; 
that, by an act paſſed in the 4th and 5th of Philip & Mary, two 
ſhillings in the pound had been charged on the occupiers of alt 
houſes, buildings, and gardens, within the city and ſuburbs, and 
made payable to the vicars of the reſpective pariſhes therein; but 
no payment or claim had ever been made under the ſaid act, within 
the pariſh of St. Michael's; that, if enforced, it would now be- 
come an intolerable burthen, and a ſubject of endleſs expence 
and litigation, and that the vicar and inhabitants had come to an 
agreement to raiſe, by a rate, certain ſums of money, to be paid 
to the vicars for the time being, in lieu of the ſaid ancient rates 
and payments, and of all rights and claims under the faid act (). 
The new ſtatute then enacts, that all the ancient rates ſhall ceaſe, 
and the ſtatute of Phi/ip & Mary be repealed, and ſubſtitutes a 
new rate or aſſeſſment, declaring, © That ſuch rate or aſſeſſment 
* ſhall be in lieu and full diſcharge of all ancient payments. 
« Eaſter offerings, tithes, and other eccleſiaſtical dues, claims, 


tions, in the ſame manner as before the old 
ſtatute. Supra, p. 401. Note. (a). 


[1] So that probably from the time of 
Ph. & M. till this new act the vicars were 
paid by arbitrary and voluntary contribu- 


alſo, ore, 5p. 10. Nete[2] [+99]. | 
(m) $ 1. 


(m) Vide Bell v. Burrows C. B. E. 5 E. 3. 
Law of Ni, Prius, Ed. 1775. p. 129. Vide, 


[+99] Vide, alla, Brown v. Bullen, infra, 407. 
and 
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© and demands whatſoever, heretofore paid or payable to the 
« vicar, (except ſurplice fees, and ſuch ſtipends, donations, 
* and bequeſts as have been heretofore, or ſhall be hereafter 
* beſtowed upon the vicar for the time being) (2); The rate tg 
be made by aſſeſſors, one half appointed by the vicar, and the 
other by the inhabitants, and the payment to be inforced by gif. 
treſs and ſale (o). By § 28, an option is given to the pariſh 
officers, to raiſe yearly, by a pound rate made by them in the 
proportions preſcribed by the act, any ſum not exceeding zool. 

nor leſs than 280 J. and to pay the ſame to the vicar by equal 
quarterly payments, clear of all taxes, deductions, charges and 
* expences whatſoever, parochial, parliamentary, or otherwiſe 
ce howſoever, which ſaid ſum is to be in full ſatisfaction of all 
te the vicar's claims under this act, and, in ſuch caſe, during 
ſuch payment by the pariſh officers, the power of appointing 
aſſeſſors is to ceaſe. 

The order of ſeſſions now brought before the court ſet forth, 
© That it appeared, that, in a rate for the neceſſary relief of the 
<< poor of the pariſh of Sr. Mzchael, in the city of Coventry, for 
one month, bearing date the 1ſt day of December, 1779, the 
«« appellant was rated in the words and figures following: 

The reverend Benjamin Toms, vicar of the ſaid pariſh, for 


* his parliamentary payments, in lieu of z17hes—yearly rent 


4 200/,—10/7.” | 

Then, after ſtating that in the faid pariſh there are generally 
four or five rates for the relief of the poor in each year, the cafe 
recited, the proviſions of the act of 19 Geo. 3. c. 60. and ſet 
forth * That in purſuance of the ſaid act, and within the time 


therein limited, an aſſeſſment, bearing date the 153th of Anguf, 


1779, was regularly made, entitled © An aſſeſſment by an act of 
parliament, (ſtating the title of the act,) for the ſaid vicar for one 
year amounting in the whole to the ſum of 274 J. 145. the 
greater part of which hath been collected, and the remainder is 
now collecting by the ſaid vicar.” That the ſaid Benjamin Toms 
was rated as above to the poor of the ſaid pariſh, in reſpect of 
the ſaid revenue accruing to him from the ſaid act of parliament 
and aſſeſſment made in purſuance thereof. That the annual in- 
come received by the ſaid Benjamin Toms as vicar, before the 
paſſing of the act of 19 Geo. 3. amounted in the whole to 


{») & 2, | | (e) $ 18, 


about 
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about 90 J. a year, including the Egſter offerings which amount- 
ed to about 40 J. thereof, but that neither he, nor any of his 
predecefſors, had been aſſeſſed to the poor in reſpect thereof.” 
Dunning, N beeler, and D'Ewer, argued in ſupport of the order 
of ſeſſions. They contended, that this was a ſpecies of property 
clearly rateable under the ſtatute of the 43d of Elizabeth. Tithes 
are expreſsly mentioned in that ſtatute, and although there is no 
direct decifion that a modus is rateable, the principle has often 
been recognized, as in the cafe of Rex v. Lambeth (q). This is 
in truth a modus eſtabliſhed by act of parliament, both the ſtatute 
of Philip & Mary, and that of the preſent King, declaring, in 
their very titles, that the payments were to be in lieu of tithes. 
The exemption in the 23th ſection of the preſent act, from 
whence it was argued at the ſeſſions that the aſſeſſments, however 
made, were not liable to the poor's rate, afford the ſtrongeſt 
proof to the contrary, for it is very ſtrange reaſoning to ſay, that 
where an expreſs exemption is given in a particular cafe, ſuch 
exemption is alſo meant to take place in another caſe, where 
nothing is ſaid about it. If the vicar was never rated before the 
new act, that only aroſe from indulgence, on account of the 
ſmallneſs of his income, and is neither a proof that he was not 
then liable to be rated, nor a reaſon why he ſhould not contri- 
bute to the pariſh burthens now that has ſalary has been encreaſed 
from 90 J. to near 300“. a year. 2 
The Solicitor General, Lee, Digby, and Gough, on the other 
ſide, —Theſe payments, though called ithes, are, in their nature, 
quite different, and reſemble rents ariſing from land, which have 
been determined not to be rateable. Part of the payment is 
given in lieu of Eaſter offerings, and they are clearly not rateable,— 
(Dunning ſaid he conceived they were).—If this attempt ſucceed, 
a fraud has been committed both on the defendant, and on Rann, 
for it was certainly not in the contemplation of the parties, 
when the two acts paſſed, that there ſhould be any deduction 
from the new falary.—( Lee ſaid he ſpoke this of his own know- 
ledge, having been counſel for Rann in ſupport of his act, when 
it was depending in parliament.) If any ſuch deduction had been 
intended, why was it not expreſsly mentioned in the bill, 
which would have given the vicar an opportunity to obje&, or 
oppoſe it. By § 30. of 19 Geo. 3. c. 60. half the expence of 
the act is to be paid by the vicar out of the firſt money collected 


under it, and, as the ſubject of this rate is the firſt aſſeſſment 


(7) T. 8 Geo. 1. 1 Str. 5256. 
5 L 2 under 
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1780. under the act, and, he is rated to the full amount, he will pay for 
W=r— what in truth, he will not receive. As to the expreſs words of 
| 555 — exemption in 8 28. there is little ſtreſs to be laid upon any ar- 
Tous. gument from thence, on one ſide or the other, They may have 
been inſerted from ſome idea that the ſalary would otherwise be 
rateable if paid in a groſs ſum by the pariſh. 

Lord MANsPIEL D, — This is in the nature of a private act of 
parliament, where the legiſlature only lends its aid to the agree. 
ment of the parties, in order to render it effectual, when any 
public reaſon ſtands in the way. The payments eſtabliſhed by 
the act of Philip & Mary were not rateable under the ſtatute 
of 43 Elizabeth... They were in the nature of rents for houſes, 
which are not rateable. | Thoſe payments, if enforced, would 
have been double what has been ſubſtituted in their place, but, 

[ 391 ] on the other hand, the remedy by application to the ſummary 
Juriſdiction given to the Chancellor and the two Chief Juſtices 
was very inconvenient to the vicar.—(His Lordſhip here ſtated 
the different proceedings in the caſe of Rann v. Green) Upon 
this the pariſhioners and vicar of Sr. Michael's came to an agree- 
ment. For what? Not that the new payments ſhould be made 
liable to a duty to which thoſe which they were ſubſtituted for 
were not liable. The agreement was, that the vicar ſhould re- 
ceive to a /eſs amount, but more eafily. If the ſum ſhall amount 
to 280 J. the vicar is to receive that ſum clear of all parochial 
and other deductions, provided the pariſh chooſe to take the col- 
lection of the rate upon themſelves. This they certainly will do, 
whenever it is likely to exceed the 280/. The vicar will only 
have the collection to make, when it falls under the ſum. Is it 
poſſible that it could be intended that when he received %% than 
280 J. it ſhall at be free from all deductions ? I am clear that 
the true meaning of the act is, that this 3 ſhall not be 
rateable to the poor. | 

WIiLLEs, and ASHHURST, uftices, of che ſame opinion. 

Bui.LER, Juſtice, abſent. 

The order of ſeſſions, and * rate, quaſhed [1]. 


[1] In T. 22 Gee. 3. the rateability of the | relative to Rann's pariſh did not paſs by 
new payments in the pariſh of the Trinity | agreement with the pariſhioners, and con- 
came in queſtion upon a ſpecial verdi&, | tains no clauſe like 19 Geo. 3. c. 60. $28. 
in the caſe of Raun v. Pickin & others, | they held that the payments zhere are 
when the court declared, that the ground of | rateable.—The caſe was argued by Balguy, 
the deciſion in Rex v. Toms, was the agree- | for the plaintiff, and Dayrell, for the de- 
ment and optional clauſe ; and, as the a& | fendants, 
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ParyNns againſt Roco RS. 


H E plaintiff was tenant of a commonable tenement, and 
his landlord had brought an action on the caſe, in his 
name, for an encroachment on the common by incloſure, and 
had offered to indemnify him againſt all coſts and charges in the 
action. Pending the ſuit, the defendant procured eden from the 
laintiff, upon which the landlord obtained a rule to ſhew cauſe, 
why this releaſe ſhould not be delivered up to be cancelled, and 
he be permitted to proceed in the cauſe, in the name of his tenant. 
The rule was oppoſed, on the ground that the court could 
not interfere, as the landlord was not a party on the record; that 
he had not been under any neceſſity of uſing his tenant's name, 
but might have ſued in his own, for an injury done to the inhe- 
ritance; and that the defendant could not, with prudence, go 
on in this action, becauſe the tenant was not able to pay coſts, if 
there ſhould be a verdict againſt him. 

The court expreſſed great indignation at this ie of the 
defendant, to prevent a landlord from trying a right in the name 
of his tenant. AsnHHURSH, Juſtice, ſeemed to doubt, whether 
the landlord could have ſued in his own name, under the circum- 
ſtances of the caſe, as ſtated by the afadavits; and Lord Mans- 
FIELD ſaid, that, as to the danger of the defendant's lofing his 
_ coſts, that would be the proper ſubject of an application for the 
interference of the court. 
 Howorth, in ſupport of the rule. Baldwin, for the defendant. 

BULLER, Juſtice, abſent. 

The rule made abſolute. 


Brown and another, Executors of GravarrT, against 
BuLLEx, Aſſignee of Fox, a Bankrupt. 


CTION for money had and received, tried before Lord 
MANSFIELD, at the Sittings for Middleſex, after laſt 
Michaelmas Term ; verdi& for the plaintiff, but with leave to 
move to ſet aſide the verdict, and enter a nonſuit. Davenport, 


accordingly, obtained a rule to ſhew cauſe, on Thurſday, the 


497 


1780. 
— — 


Monday 
8th May. 


If a perſon 
who is ſued 
by a landlord 
in the name 
of his tenant, 
procure a re- 
leaſe from 
the nominal 


paintiſ, the 


court will or- 
der the re- 
leaſe to be 
delivered up, 
and permit 
the landlord 
to proceed, 


[ 392 ] 


Monday 
8th May. 


Aſumpſit will 
le for a cre- 
ditor's ſhare 
under an or- 
der of com- 
miſſioners of 
bankrupt for 
ad ividend.— 
In ſuch ac- 


tion, the proceedings before the e are concluſive evidence of the debt. And the aſſignees can- 


not {et off a debt due from the plaintiff. 


27th 
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1 of January, which came on to be argued on Wedneſday, 
the gth of February. 

The Solicitor Genzral, for the * ntiffs.—Dunning, and Da- 
venport, for the defendant. 

The caſe, upon his Lordfhip' s report, appeared to be as fol. 
lows :—The teſtator, Gravatt, proved a debt of 4107, 15. 7d. 
under the commiſſion againſt Fox. Afterwards, a dividend of fix 
ſhillings m the pound being declared by the commiſſioners, and 
Gravatt having died in the interval, the plaintiffs, as his execu- 
tors demanded their ſhare of the dividend, amounting to 1 29. 1d. 
which the defendant refuſed to pay, alleging, that there was a 
balance due by Gruvatt to the bankrupt. Upon this, the plain- 
tiffs brought this action. The defendant Pleaded non afſumpfit, 
and delivered a notice of ſet-off. 

At the trial, it was contended, on the part of the defendant; 
1. That the action could not be maintained, the only method of 
recovering debts, proved under a commiſſion of bankruptcy, be. 
ing by application to the Great Seal; 2. That, if the action was 
maintainable, the conſideration and circumſtances of the debt 
muſt be gone into, and proved, as in other actions of aſſump/it ; 
3. That, if this was not incumbent on the plaintiffs, yet it was 
competent to the defendant, to avail himſelf of the notice of 
ſet-off. 
Lord MansFItLD over-ruled all thoſe points. He thought, 
I. That the action was maintainable ; 2. That the only way to 
queſtion the proof of the debt taken by the commiſſioners, was 
by petition to the Chancellor, that by the ſtatutes, the oath of 
the party is to be the proof of the debt, and a particular penalty 
is impoſed for ſwearing to a falſe debt (7); and, 3. That as the 
commiſſioners have a power of ſetting off mutual debts (5), the 
ſum proved mult be taken to be the balance due; but if it ſhould 
happen, that only one ſide of the account appeared before the 
commiſſioners, or that any article was omitted on either ſide, on 
application to the Great Seal, the account would be again opened, 
and referred to the commiſſioners, or, in caſes of difficulty, to the 
maſter, 
Theſe topics were now enlarged upon, on the part of the 


| hun 


For the defendant, it was admitted, that relief might have 


been obtained by application to the Great Seal; but it was ſaid, 


{r) 5 Geo. 2. c. 30. § 29. | 1 (s) 5 Ges. 2. c. 30. $28. 


that 
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that it did not therefore follow, that the defendant might not 
avail bimſelf of the truth and juſtice of the caſe, on the trial of 
an action at law. Indeed the action itſelf was novel, and would 
if encouraged, . tend to diſturb the execution of the bankrupt 
laws, which never meant to ſubje& aſſignees to actions from cre- 
ditors. The proper courſe, and daily practice, is, for them to 
ſeck their relief by application to the Chancellor. But if the 
action is maintainable, as the plaintiffs have choſen to come into 
a court of law, they muſt be ſubject to the ſame conditions with 
others ſuing in the ſame ſort of action; they mult give the regu- 
lar evidence of their debt, there being no inſtance where a man 
can, in a court of law, ſubſtantiate a demand by his own oath. 
The intention of the bankrupt laws was only, that the oath of the 
creditor ſhould be concluſive to the effect of entitling him to vote 
for aſſignees. For every other purpoſe i it may be queſtioned. The 
plaintiffs muſt alſo ſubmit to have the demands of the aſſignees 
ſet off againſt them, there being no exception of which they can 
avail themſelves in the ſtatutes of ſet-off. If the defendant were 
to go before the Chancellor, he would perhaps direct an iſſue, and 
then the parties would, after that circuity, find themſelves in 
the ſame ſituation as they now are in. If the defendant, not be- 
ing allowed to ſet off the debt due by the plaintiffs, ſhould be 
driven to ſue them in another action, they may, in the mean time, 
have paid away what they ſhall receive under the dividend, and 
by pleading plene adminiſtravit deprive him entirely of all re- 
medy. 
Lord MANSFIELD ſaid, this was a general queſtion, and ought 
to be looked into. That at preſent, of the two opinions, he was 
rather inclined to hold that the action would not lie, than that 
proof could be admitted to queſtion the debt, or the amount ; 
for, if that could be done, and the ſum found by the verdict 
ſhould differ from that proved before the commiſſioners, the 
action would not make an end of the matter, but the parties muſt 
go back to Chancery, to have the dividend altered, which would 
be circuitous and inconvenient. 
The court took till this term to conſider of the caſe, and, now, 

Lord MANSTIEL HD delivered their opinion as follows: 

Lord MansvitLD,—{(After ſtating the facts of the caſe, and 
the different points which had been agitated,) I allowed tho 
plaintiffs to recover their ſhare of the dividend againſt the aſ- 


ſignees, as money poſitively and expreſsly paid into the hands 
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of the aſſignees for their uſe, We are all of opinion, that the 
direction was right, that the action was maintainable, and that. 
after a debt is liquidated before the commiſſioners, it cannot be 
litigated but by an application to the Great Seal. Mr, Fuftice 
BULLER defires it may be underſtood that he concurs in this 
Opinion. . 
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STRacy and another, Aſſignees of Bishor, a Bank- 
rupt, againſt HuLss and others. 
1 \HIS was an action of treſpaſs againſt Hulſe and Benyon, 
two juſtices of the peace, and Barthrop an exciſe-ofh- 
cer. It was tried at the laſt Afizes for the county of E/- 
ſex, before AcHnuURsT, Fuftice, when a verdict was found for the 
plaintiffs, with 59 J. 6s. 4d. damages, ſubject to the opinion 
of the court, on a caſe which ſtated as follows: | 
A commiſſion of bankrupt was iſſued againſt Biſbop, (who 
was a candle-maker,) on the 4th of February, 1779, and his 
_ eſtate aſſigned to the plaintiffs on the 17th of that month; the 
act of bankruptcy having been committed on the 2gth of 
January preceding. On the 4th of March, an information 
was exhibited againſt him, before the defendants Hulſe and 
Benyon, for not paying 291. 13s. 24. the fing/e duties then 


due, and payable, for candles made by him, between the gth 


of November, and the 23d of December, 1778, On the ſame 
day on which the information was exhibited, he was ſerved 
with a ſummons to attend the juſtices on the 6th of March, 
which he did; and then acknowledged, that the ſingle duties 


were 


Tueſday 
zoth May. 


If a candle- 
maker, being 
in arrear for 
the fingle du- 
ties, becomes 
a bankrupt, 
and 1s con- 
victed after 
the aſſign- 
ment of his 
effexs ; the 
double duties 
are a hen up- 
on the can- 
dles, utenſils 
and mate- 
rials, in the 
hands of bio 
aſſignees; 
and they may 
be diſtrained. 
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1780. were due, and unpaid ; whereupon they convicted him in the pe- 

ngnalty *of double duties, amounting to 591. 65. 4 d.; and iſſued 
3 4 their warrant to the defendant Barthrop, and another exciſe. 

Hursz. officer, ** authorifing and commanding them, and every of them, 

[*396] © that upon all the candles, and all the materials and utenfils for 

* making of candles, in the cuſtody of Biſhop, or any perſon or 

* perſons in truſt for him, they ſhould levy the ſum of 591. 65, 44. 

<« recovered againſt him, for a certain offence committed b 


% him againſt the laws and ſtatutes of exciſe, whereof he ſtood 
te convicted; then directing a ſale, if they ſhould not be re- 
deemed within fix days; and if there ſhould be any overplus, to 
render it to Biſbop. By virtue of this warrant, the officers diſtrained 
_ x | the goods in the declaration mentioned, (being candles, material; 
| and utenfils,) which were before, and at the time of, the diſtreſs, 
| 5 in the poſſeſſion of the plaintiffs, as aſſignees. When Biſbop ap- 
| [ | peared before the juſtices, he informed them, that he was a bank. 
1 rupt, and could not pay the duty; and that his effects had been 
| aſſigned, under the commiſſion, to the plaintiffs. After the diſ- 
treſs, the plaintiffs tendered the fingle duties to OP, which 
he refuſed to accept. 

The queſtion was, Whether the ſaid goods were liable to 
* be diſtrained for the ſaid double duties under the circum- 
« ſtances of this caſe.” ; Fg : 

There were two arguments; the firſt in Eofter Term laſt, on 
Friday, the 21ſt of April, by Mingay, for the ' plaintiffs, and 
Erfſeine, for the defendants ; the other this day, by Morgan, for 
the plaintiffs. Peckham, was for the defendants, but the court 
thought it unneceſlary to hear him. 

The queſtion turned upon the conſtruction of certain clauſes 
in the ſtatutes of 12 Car. 2. c. _ 15 Car. 2. c. 11. and 8 Anne, 
c. 9. 

By 12 Car. 2. c. 24. 5 45. the juſtices are authoriſed and 
required to iſſue warrants for levying the forfeitures, penalties, 
and fines, impoſed by that act, (which relates to the exciſe on 
beer and other liquors,) on the goods, and chattels of the of- 

fender; and to cauſe ſale to be made of the ſaid goods and chat- 
tels, (if not redeemed within a limited time,) rendering to * 
party, the overplus, if any be. 

By 15 Car. 2. c. 11, F. 13. all the brewing veſicle, and 
utenſils, for brewing, into whoſe hands ſoever they ſhall come, 
and by what conveyance or title ſoever they ſhall be claimed, 


mall be liable and ſubject to, and are thereby charged with, all 
the 
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the debts and duties of exciſe, in arrear, and owing by any per- 1780. 
ſon or perſons, for any beer or ale made within the ſaid brew-W — 
x houſe; (that is, the brewer's common and uſual brewhouſe (a),) STRACY 
and ſhall alſo be ſubject to all penalties and forfeitures incurred oe 
by ſuch perſon or perſons, ſo uſing the ſaid brewhouſe, for any 5 
offence againſt the laws and ſtatutes for exciſe; and it ſhall be [ 397] 
lawful, in all caſes, to levy debts and penalties, and uſe ſuch pro- 
ccedings againſt the utenſils therein contained, as it might be 
lawful to do, in caſe the debtor or offender uſing the utenſils, 
had been truely and really the owner and proprietor of the 
ſame. 
By 8 Anne, c. 9. (made perpetual by g Anne, c. 21. F. 7.) 
| the exciſe on candles was introduced; and, by & 9. of that act, 
all makers of candles, who ſhall refuſe. or neglect to pay the du- 
ties, are to forfeit double the ſum, 
The ſame ſtatute, & 19. enacts, That all the candles, and all the 
materials and utenfils for the making of candles, in the cuſtody of 
any maker or makers of candles, or of any perſon or perſons, to 
the uſe of, or in truſt for, ſuch maker or makers of candles, 
ſhall be liable and ſubject to, and are thereby made chargeable 
with, all the debts and duties, for candles, in arrear, and owing 
by ſuch maker or makers, for any candles by him, her, or them, 
or in his or their working-houſe, or places aforeſaid, (enume- 
rated 8 6.) made, and ſhall alſo be ſubject to all penalties and 
forfeitures incurred by ſuch perſon or perſons ſo uſing ſuch 
work-houſe, or other place, for any offence againſt this act, 
relating to the ſaid duties upon candles; and that it ſhall and 
may be lawful, in all ſuch caſes, to levy debts and penalties, 
and uſe ſuch proceedings, as may lawfully be done by this act, 
in caſe the debtor or offender were the true and lawful owner of 
the ſame. | 
And, by F 27. it is enacted, © That all and every the powers, 
« authorities, directions, rules, methods, penalties, forfeitures, 
« clauſes, matters, and things, which in and by 12 Car. 2. c. 24. 
* or by any other law now in force, relating to the revenue of 
* exciſe upon beer, ale, or other liquors, are provided, ſettled or 
« eſtabliſhed, for managing, raiſing, levying, collecting, regulat- 
« ing, or recovering, adjudging, or aſcertaining the duties there- 
by granted, or any of them, other than in ſuch cafes, for which 
* other penalties and proviſions are made and preſcribed by this 
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„ act, ſhall-be exerciſed, practiſed, applied, uſed, and put A exe- 


* cution in and for the managing, levying, collecting, mitigat- 
ing, recovering, and paying the ſaid duties upon candles hereby 
«« * granted, as fully and effectually, to all intents and purpoſes, 
« as if all and every the ſaid powers, Se. were particularly re- 
'<6:peated, and again enacted in the body of this act.“ 

After the firſt argument, BULLER, Juſtice, obſerved, that it 
was clear the action would not lie againſt the juſtices, becauſe the 
-warrant followed the words of the act of Parliament; and there. 
fore, if the goods diſtrained Were not liable, the officers had 
acted without any authority. The reſt of the court ſeemed to be 
of the ſame opinion, and the counſel for the plaintiffs gave the 
caſe up as to the defendant's Hulſe and Benyon. 

But, with regard to the legality of the diſtreſs, they inſiſted, 
that, as the aſſignment had been made before the conviction, the 


goods were no longer in the cuſtody of the maker, nor of any 


body in truſt for him, but in the hands of the aſſignees as truſ- 
:tees for the creditors.; and therefore, they were not liable to be 
diſtrained under the 19th ſection of 8 Anne, c. 9. This ſection 
differed, they ſaid, materially from 15 Car..2. c. 11. 8 13. 
which ſubjects brewing utenſils to the duties and penalties ro 
0e hands foever, or by whatever title, they ſhould come. There 


might be a good reaſon for the difference between the two pro- 
viſions. By 15 Car. 2. the beer and materials are not made 
liable; and, as to the brewing utenſils, they are of a bulky na- 
ture, and of great value, not liable to be often ſold or transferred; 

and therefore, purchaſors might be expected to enquire what 
liens there are upon them; whereas candles, and materials for 
candles, are the daily ſubjects of ſale; and it would be highly 
inconvenient, if they could be followed for the duties and penal- 


ties into the hands of third perſons. If the law were ſo, no per- 


ſon could ſafely purchaſe candles, or any thing employed in mak- 
ing them, in open ſhops. The 27th. ſection of the ſtatute of 
Queen Anne did, indeed, extend all the penalties and modes of 
recovery mentioned in former exciſe laws to the caſe of candles; 
but, by the exception in the ſame ſection, this was only to be in 
caſes for which no penalties or proviſions were enacted by the 
ſtatute of Queen Anne itſelf; and the preſent was a caſe where a 
new proviſion was made by that act; the candles and materials 


being theteby rendered liable, which! beer, or the materials for 
Ms are not by. the act of 15 Car. 2. The 19th ſection of 
the 
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the act of Queen Anne, only meant to give the King the ſame 
remedy by difireſs for the duties and penalties, as he had at com- 
mon law, or under the ſtatute of 33 Hen. 8. c. 39. by a writ 
of extent; and as an extent does not, in the caſe of bank- 
ruptcies, attach on the goods, if iſſued after the aſſignment, nor, 
in the caſe of actions, if after judgment; (which laſt point was 
ſettled in the late caſe of Uppom v. Somner in the Common 
Pleas (a), ) ſo here the aſſignment being previous to the convic- 


tion and warrant of diſtreſs, the goods were not liable. Indeed 


the very clauſe in the warrant, directing the overplus to be paid 
to Biſhop, ſhowed, that this diſtreſs could: not be juſtified, for 
how could he be entitled to the overplus of goods not his pro- 
perty, but veſted in the aſſignees to be diſtributed among his 
creditors. 

On the part of the defendants, the law with regard to extents 
was admitted to be as ſtated; but it was ſaid, that it could not 
affect this queſtion, which depended on the words of the exciſe 
acts; and that there was no ſubſtantial difference between the 
two clauſes of 15 Car. 2. c. 11. and 8 Anne, c. 9.; or, if 
there was, the general proviſion in g 27. of the act of Queen 
Anne, extended every-remedy given by the one to.caſes under the 
other. That the general policy of all the exciſe laws, is to give 
a lien upon the ſubject- matter of the duty, and the utenſils em- 
ployed; and with regard to malt, (the firſt act concerning which 
was 13 Wil. 3. c. 5.) it had been decided by the court of 
Exchequer in two different caſes, viz. the Artorney General v. 
Senior, and Rex v. Fowler, that, though there has been an aſſign- 
ment under a commiſſion of bankrupts, it continues liable in the 
hands of the aſſignees. 

Lord MansFiELD;—This caſe, by admiſſion, gives up a great 
part of the argument we have heard; for it admits, that the 
goods in the hands of the aſſignees, were liable to the Angle du- 
ties. We think the queſtion depends entirely on the 19th ſec- 
tion of the act of Queen Anne; and it is clear, by that ſection, 
if the goods diſtrained were liable to the ſingle duty that they alſo 
were to double duty. The queſtion therefore is, whether the 
aſgnees do not, by privity, ſtand in the place of the bankrupt as 
to all the reſt of the world. They are his repreſentatives. Every 
equity that would affect him, they are liable to. If he has 
pledged, they muſt. redeem. They cannot have the wife's che 
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CASES IN TRINITY TERM 


in action, without making a proviſion for her. The caſe of third 


perſons, who have bought candles, is very different. The war. 
This 1s not a new queſtion, 


rant does not reach them. 


It has 


been repeatedly determined in the exchequer, that, as to this ſort 


of lien, the aſſignees and the bankrupt are the ſame. 


The 


caſes of the Attorney General v. Senior (1), and Rex v. Fowler 


(2), are in point. 
The Pojiea to 


(1) That was an information, in the court 
of Exchequer, in 1739, by the Attorney Gene- 
ral, (Sir Dudley Ryder, ) againſt Senior, a 
bankrupt, and his two aſſignees; which ſet 
forth ; that Senior, (being a maltſter,) be- 
tween Tune, 1737, and the May before the 
filing the information, made malt for ſale, 
for which a duty of fix-pence in the buſhel 
ought to have been paid; and that, in Janu- 
ary, 1737, a commiſſion of bankruptcy iſſued 
againſt him ; that, at the time of his bank- 
ruptcy, he was indebted in divers ſums for 
duties on malt, and was poſſeſſed of ſeveral 
quantities of malt, for which no duties had 
been paid; that the aſſignees had diſpoſed of 
that malt, part of which had been charged 
with the duty by the officer, and part not; 
and that the duty for the ſame was ſtill 
owing; that the aſſignees had been applied 
to for payment, and had neglected to pay, 
aud refuſed to diſcover the quantity they 
had poſſeſſed themſelves of; and praying a 
diſcovery of the quantity of malt the 
bankrupt was poſſeſſed of at the time of 
the bankruptcy, and whether the ſame was 
then charged with the duty, and how much 
malt came to their hands for which no duty 
had been paid, and how much the duties 
amounted to, and that they might pay the 
{ame to the King's uſe. 

The bankrupt, by his anſwer, admitted 
that at the time of his bankruptcy he was 
indebted for malt duties 93/. and was then 
poſſeſſed of 724 buſhels of malt, which was 
ſurveyed and charged with the duty, but no 
part thereof paid. The aſſignees ſaid, that 
an aſſignment was made to them on the 24th 
of January; that they poſſeſſed and ſold 
724 buſhels of malt, the duty on which 
amounted to 18. 1275. that they had no no- 
tice of the debt due to the Crown, until af- 
ter they had ſold the malt; that, afterwards, 
they had notice, but refuſed to pay, not 


be delivered to the defendants. 


Burxery 


| thinking themſelves liable; that, bythe 
bankruptcy and aſſignment, they were ad. 
viſed the property of the bankrupt's effects 
were diveſted from him, and legally veſted 
in them, without r.otice of the King's debt, 
and before any ſtep was taken on his behalf to 
affect the property, or render the bankrupt's 
effects liable to the demands of the crown. 
The Attorney General replied; and, on 
hearing him, and the Solicitor General, for 


| the crown, and Mr. Booth, and Mr. i. 


braham, for the defendant, it was referred 
to the Deputy Remembrancer, to examine, 
and report to the court, what quantity of 
malt had come to the hands of the aſſignees 
which belonged to the bankrupt, and to 
take an account of the value thereof, and 
likewiſe of what money was in arrear from, 
and due and unpaid to his Majeſty by, the 
bankrupt, for the duties on the ſaid malt, 
or on any other, and what, quantity of malt 
made by him at the time when the aſſignees 
took poſſeſſion of the malt belonging to him. 
—all juſt allowances to be made.—the cauſe 
to continue in the paper till the report. 

On this order the aſſignees ſubmitted, 
and paid the duty and no farther proceed- 
ings were had. 

(2) The caſe of Rex v. Focoler came on 
in 1779. On the 19th of May, 1778, a 
commiſſion of bankrupt iſſued againſt Fow- 
ler, who was that day found a bankrupt, 
and a proviſional aſſignment executed to the 
meſſenger. On the 2oth of May an extent 
iſſued againſt him, upon an inquiſtion ta- 
ken that morning, for above 2 300l. due for 
malt duties, directed to the ſheriff of Suf- 
folk, who, by virtue thereof, entered on 
the bankrupt's premiſes, and ſeized upwards 
of the value of 2300 J. The aſſignees ap- 


— 


plied to the Solicitor of the Exchequer, and 
to the ſheriff to withdraw the extent, and 
deliver up the malt, This not being done, 


they preſented a memorial to the commiſſi- 
| oners 


-requeſting a the money ariſing 
bon de dae of the malt might be paid 
over to them, the malt having been ſold 
by the” ſheriff under a writ of Venditioni ex- 
fonas which had iſſued on the return of the 
extent. Upon this a rule was made by the 
court of Exchequer, on the motion of Mr. 
Kenyon, that the Attorney General ſhould 
ſhew cauſe, why the afiignees ſhould not be 
at liberty to enter their claim of proper- 
ty to the malt, notwithſtanding the time for 
* ſo doing was expired ; and to plead to the 
writ of extent, the money in the mean time 
to remain in the ſheriff's hands. 

The Attorney General did not mean to 
few cauſe; ſo that the aſſignees would 
have pleaded, and the matter have come be- 
fore a jury; but none of the facts being 
diſputed, it was agreed, that the Attorney 
General ſhould” bring on the queſtion on the 
validity of the-exteat, in the.form of ſhew- 
ing cauſe. | fs 

The counſel for the aſſignees, relied on the 
effect of the aſſignment under the commiſ- 
ſion of bankruptcy, and the change of pro- 
perty. They admitted, that they were 
liable for the duties on the malt of which 


they poſſeſſed themſelves; but, as to other 


duties in arrear, they contended they were 


not liable. They relied alſo on the dif- 
ference in the words of 15 Car. 2. c. 11. 

$413. with reſpe& to the exciſe on beer, by 
which it is enacted, That all and every 


« the brewing utenſils, into whoſe hands 
— Wer ſhall come, and by what con- 


| 


| 
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| &. veyance or title they ſhall be claimed, 


«« &c.” and thoſe of 13 Wil. 3. c. 5. $18. 
(the 1ſt ſtatute "impoſing a duty on malt,) 
Which were not, they fad, of ſo extenſive 
an import. | 

For the Crown, the caſe of Rex v. Senior, 
and ſeveral other determinations of the ſame 
ſart, were cited; And 


The court determined, that the extent 


was legal; and that the malt in the hands of 


the aſſignees was liable to all the duties in 
arrear: and the rule was diſcharged. 


The 18th ſection of 13 Wil. 3. c. 5. (the 


provifions of which act have been renewed 


annually ſince 1 Anne, f. 2. c. z. ) is as: fol- 
lows: All malt in the cuſtody of any 
maker of malt, ſhall be liable and ſubject 
*« to, and are hereby made chargeable with, 
„all and fingular the debts and duties of 
“malt in arrear, and owing by any perſon 
or perſons for any malt made by ſuch 


% .maltſter, or within his malthouſe; and 


% ſhall alſo be ſuhject to all penalties and 
« forfeitures incurred by ſuch perſon or 
«« perſons ſo uſing ſuch malthouſe, for 


[4401] 


any offence againſt the laws relating to 


the duties on malt; and it ſhall be law- 


*« ful in all caſes to levy debts and penalties, 


* and uſe ſuch proceedings againft ſuch - 


„ malt as it may be lawful to do in caſe 


© the debtor or offender were the true and 
< real owner of the ſame malt.” —The 
17th ſection is in the ſame words, mutatis 
mutandis, with the 27th ſection of 8 Anne, c. g. 


BUANELL againſi e 


OTION, by G. Wilſon, for a rule to aw cauſe, why the 


defendant ſhould not be diſcharged out of cuſtody on 


filing common bail, upon an affidavit, ſtating ; That, having 
borrowed 300 J. of the plaintiff, he had given him, by way of 
ſecurity, a mortgage of a term for forty-five years of an eſtate let 


at 40. a year, and alſo a bond ; 


that, the intereſt being in ar- 


rear, the plaintiff had filed a bill of forecloſure, had ſoon after 
got into poſſeſſion of the eſtate, and had ſerved the defendant 


with a ſubpæna to hear judgment as on the 2gth of May ; after 


which ſervice he had arreſted him in an action on the bond in this 


court; and that the mortgaged premiſes were an ample ſecurity 
DO 50 for 


Tueſday 
zoth May. 


A party hav- 
ing a mort- 
gage and alſo 
a bond as a 
ſecurity for 
the ſame debt 
may bring an 
action on the 
bond and ar- 
reſt the de- 
fendant, pen- 
ding a ſuit in 
equity for a 


forecloſure. 
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| Wedneſday 


3 iſt May. 


A certificated 
perſon hav- 
ing returned 
to the certi- 
fying pariſh, 
and remained 
there 18 
years, a ſon 
who was born 
to him there, 
during that 
time, being 

. hired and 
ſervinga year 
3n the pariſh 
certified to, 
gains a ſet- 
tlement by 
ſuch hiring 
and ſervice. 


CASES IN TRINITY TERM 
for the debt. Lord MansFIELD faid, the motion could not be 
complied with, for that it had been ſettled over and over again, 


that a perſon, in ſuch a cafe, is at OP to purine all his reme- 
dies at once; and the rule was refuſed. | 


The KING again// the Inhabitants of Baar, 
on SEVERN. 


WO juſtices removed the wiſe and child of 88 Minett, 

(he having left them,) from Frampton to Tretberne. On 

an * to the quarter ſeſſions for Glouceſterſhire, the order of 
removal was quaſhed, by an order now removed into this court, 
which ſtated as follows :—In the year 1751,. the pariſh of Tre. 


tberne granted a certificate to the pariſh of Frampton on Severn, 


acknowledging Fob Minett, and Ann his wife, to be ſettled in 
Tretherne, under which certificate they lived in F rampton till the 
latter end of 1753, or the beginning of 1754, when they volun- 
tarily. returned to Tretherne, and had afterwards a' ſon, named 
Samuel, born there. Fob Minett, the father, continued to live 
in Tretherne, for 17 or 18 years; when, having a relation in 
Frampton dead, he went by himſelf, (his wife being dead,) to 
poſſeſs himſelf of the effects, and remained there about ſix 
montlis, when being taken ill, he was, by the pariſh» of Tre- 
therne, recommended to Gloucefler Infirmary, and there died. 
But, before he went to Frampton, to take poſſeſſion of his rela- 
tion's effects, Samuel, the ſon, was hired for a year to Robert 
Virry, in Frampton, and lived with him for two or three years. 


On going out of Virry's ſervice, he was hired again in Frampton, 


to Richard Clutterbuck, and lived with him for two or three 


ears, and till after his father died. The ſon afterwards married, 
and hada child, and his wife. and child were the paupers who 


were remoyed by the two juſtices. 
Dunning had begun to ſhew cauſe why the order of {Mons 


' ſhould not be quaſhed, and cited Rex v. Sowerby (a), and Rex 


v. Taunton St. Mary Magdalen (b), but Lord MansrietD di- | 


rected the counſel on the other fide to go on. 


Howorth, and Clyfford, in ſupport of the order of removal ob- 
ſerved, that, in the caſe of Rex v. Taunton, the circumſtances 


44) 2 ae .. — G r. 2g & 30e. a l. Na. 19. 4 
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were very particular. The extraordinary length of time during 
which the certificate had ſlept, was conſidered as a waver of it: 
but they ſeemed to doubt the law of that caſe. It had been ſet- 
#tled, they faid, in later caſes, (as in Rex v. Spotland (c),) that a 
voluntary removal of a certificated perſon from the pariſh to 
which he has been certified, will not vacate the certificate and 
this without any regard to any interval or length of time. If a 

uper can, by length of time, deſert and annul a certificate, 
how is the line of limitation to be drawn? If a month's abſence 
from the pariſh will not do, will a year, or 10 years, or 18 
years ? By analogy to the ſtatute of limitations, 20 years, at 
leaſt, ought to be required. Here, the certifying parith did not 
look upon the certificate as at an end; for they recommended the 
father to the Glouceſter * conſidering him ſtill as their 
pariſhioner. 

Lord MANSFIELD, —The exact circumſtances of this caſe . 
not occurred before, though the principle of deſertion, by long 
diſuſe, is to be found in that of Taunton. But, here, there was 
no faith given by the pariſh of Frampton to the certificate, as to 
Samuel, whom they never heard of till he came there as an 
emancipated perſon. The caſe ſeems to me much Rocher than 
that of Taunton. 

WILLES, and As HHURSr, value, of the fame opinion, 

BULLER, Fuffice,—l am of the ſame opinion. There are no 
reaſons ſtated for the judgment in Rex v. Spotland, and it does 
not appear, either that the court meant to contradict, or that 
the deciſion did contradict, the caſe of Rex v. Taunton. 

| 1 | The order of REIN confirmed. 


{c) H. ; E. 3. Burr: Settl. Ca. No. 170. 


Fuauv againſt Ne WN HAM, 


IN laſt Hilary Term, Baldwin, had am ha a writ. of PPE 
corpus ad teſificandum, to bring up an American, who was a 
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The KINO 

againſt 
FazaMeTON. 


154031 


Wedneſday 
31ſt May. 


The court 
will not grant 
a habeas cor- 


priſoner, in the Mili priſon at Plymouth, to give evidence on the P ad refif- 


part of the plaintiff, in an inſurance. cauſe, he being the only 
witneſs in Eng/and, who could prove the capture. The court 
thought there could be no 4abeas corpus to bring up a priſoner 
of war; and the Solicitor General mentioned a caſe where AsTon, 


candum to 
bring up a 
priſoner of 
war. If a 
party refuſe 
to conſent to 
the examina- 
tion of a wit- 


neſs te an eſſential fact by commiſſion, where his preſence cannot be obtained, or to admit the fact, the 


cotat will afliſt the other party, by putting off the trial. 


Tuſtice 


420 
1780. 


— 


iFURLY 


againſt 


'NEWNHAM. 


15404] 


Wedneſday 
31ſt May. 


Hf a rule be 
obtained a- 
gainſt the 
ſheriff to re- 
turn a writ, 
ſervice on the 
under ſhe- 
riff's agent 
in town, is 
not ſufficient. 


CASES IN TRINITY TERM 


| Puſtice, had delivered an. opinion to that effect. Lord Maxs- 


-FIELD ſaid, the preſence of witneſſes under like Circumſtances, 
was generally obtained by an order from:the Secretary of State. 
But it ſeems application had been made for ſuch an order in this 
caſe, without ſucceſs. Afterwards, (in this term,) a rule was 
granted, to ſhew- cauſe, why the defendant ſhould not conlent, 
either to admit the fact of the capture, or that the priſoner 
ſhould be examined on interrogatories. If this conſent ſhould be 
refuſed, the court ſaid they would put off the trial, from time to 
time, to give the plaintiff an opportunity of filing a bill i in 
equity. 
This day, the firſt part of the rule was made abſolute, the 
plaintiff agreeing to produce all the letters he had received con- 
a the matter. in litigation. 


The Kine again} Colts. 


N. attachment had iſſued againſt Coles, late ſheriff of South- 

C A ampton, for not returning a writ. ' Afterwards, Cowper 
obtained a rule to ſhew cauſe, why the attachment ſhould not be 
ſuperſeded, on the ground that the rule to return the writ had 


- qnly been ſerved on the under-ſheriff's agent in town. 


. Runnington now ſhewed cauſe, and ſtated, that it was the 
conſtant practice to ſerve rules directed to the ſheriff of London, 
Middleſex, and Surry, - only on the agents. 

This was. admitted on the other ſide, but the practice was ſaid 
to be founded on this, that the offices of the agents for the un- 
der- ſheriffs of thoſe counties, are, in truth, conſidered as the 
offices of the under-ſheriffs themſelves; but, if the rule were 
ſerved on the agent, any where but at the office, the ſervice 
would be bad even in the caſes of London, Middleſex, and Surry. 
Beſides, as ſix days were only given, after the ſervice of the rule, 
to return the writ, it would be impoſſible to obey it in diſtant 
W if ſervice on he agent were ſufficient. 

The rule made abſolute. | 


IN THE TWENTIETH YEAR OF GEORGE III. 
* The Kin againſt TownmenD, and n 

H * ond of King fey, in Staffordfeire, conſiſts of two 
FT: diſtricts, or-townſhips, viz. King fley and Wiſton. An in- 
dictment had been Preferred againſt the pariſh, for not re- 
pairing the highway running through it, to which there 
was a plea of not guilty; and the pariſh had been convidted, 
and a fine impoſed. : This fine was levied upon one Morris, an 
inhabitant of the townſhip of Wiſton; but it was now ſworn, 
on the part of the inhabitants of that townſhip, that they had 
no notice of the indictment, the defence being made only by 
the other: diſtrict; and that the part of the road which was out 
of repair, lay entirely in that other diſtrict. Theſe facts were con- 
tradicted, (though not very directly, ) by the affidavits on the other 
ſide. Morris having applied to the juſtices in their ſpecial ſeſ- 
fions, under the proviſion for that purpoſe, in the late general 
highway act (a), a warrant was there made for a rate, (to reim- 
burſe-bim,) on the inhabitants of the townſhip of King fey, which 
rate having been made and confirmed by two juſtices, and the 

court of King's Bench having been moved for a mandamus to the 
ſurveyor of that townſhip to collect and levy it on the inhabitants 
thereof, a rule to ſhew cauſe was granted, which was argued 
this day, by Bearcreft, and Cowper, againſt the rule, and Dan- 
ning, in ſupport of it. 

It appeared, from the Hadaviton the part of Wi ton rownlhip, 
that the inhabitants of each of the two diſtricts are bound, by 
preſcription, to repair only ſuch part of the highway as is fituated 
in their reſpective diſtricts. . 

Againſt the rule for a mandamus, it was argued, that, as the 
indictment and conviction were of the whole pariſh, the rate was 
void, for that the juſtices were only authoriſed by the act to direct 
a rate to be made on the pariſh, townſhip or place, preſented or 
indicted. If the townſhip of Wiſton was entitled to the exemp- 
tion they now claimed, they. ought t to haue appeared, and plead- 
ed ſpecially to-the indictment. 

Lord MANSFIELD abſent. i 

WiLLEs, and ASHHURST, Fuftices, were of opinions that 
they. were not ſo tied down by the wording of the ſta- 


(a) 13 Geo. 3. c. 78. 5 47» 
XS © = 4 | tute 
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1780. 
—— 


Thurſday, bo 
1ſt June. | 
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conviction of 
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1780. tute (a), but that they might conſtrue it agreeably to the juſtice 

of the caſe in the preſent inſtance. That the words would admit 

The * o of ſuch conſtruction. That, as it was ſworn directly on the 

3 part of Wiſton townſhip, (and not expreſsly denied on the other 

gk. fide,) that they had no notice of the indictment, and that the 

inhabitants of King ſley townſhip alone had taken the defence 

upon them, it ought to be conſidered as being cy an 

indictment merely againſt King ſley. 

Bl LER, Fuftice, concurred; but thought the mandamus muſt 

be a ſpecial writ, ſuggeſting that the part of the highway, which 

was the ſubjeR of the inditment, lay wholly ia King fley town, 

ſhip, and that the two townſhips were ſeparately bound to repair 

their reſpeQive parts of the highway, in order to give the jinha- 

> bitants of King fey an opportunity to traverſe, by the return, 
| either of thoſe facts. 

70 this the two other Judges aſſented. = 

| The . made abſelute 


IR a READ eren 5 

dà2d june. 
n 7% 1 hit atus efſumpfit, for hay, ſtraw, and ſtable-room, found 
— pM for horſes belonging to the defendant. The cauſe was tried 
| L 33 at the laſt Lent Aſſizes for the county of Kent, before Asnnuksr, 
der the mu- Juſlice, when a verdict was found for the plaintiff, with 17“. 20. 


A her, damages, ſubject to the opinion of the court on a caſe which 
long to the ſtated; 


ordnance or 
are furniſhed '. That it appeared, upon the trial, that the plaintiff was 
a0 aut an innkeeper at Rochefeer ; that the defendant was a contractor 
with the Board of Ordnance, for ſupplying horſes for the royal 
train of artillery, under a contract then ſubſiſting with the board 
for that purpoſe ; ; that two contracts were given in evidence; 
that, on the 10th of November, 1778, five horſes, the property 
of the defendant, and marked with the initials of his name, and 
with the initials of the King's name, and the Crown, on the left 
flank, were billeted on the plaintiff, at his inn at Rocheſter, upon 
their return from the ſervice of drawing the artillery and ammu- 
- nition for part of the army at Coxbeath camp, under a route re- 
ceived from the commander in chief at Coxbeatb, which was pro- 


duced in evidence ; that the horſes continued under the fame | 


* 7 


0 9445 & 47. 


billets 
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# billets till the 5th of June, when they were attached to another 
regiment on actual ſervice. It further. appeared in evidence for 
the defendant, that, in the years 1945, 1946, and 1947, when 
the artillery marched with the army into Scotland during the re- 
bellion, the horſes drawing the artillery were aniformly billeted 
in the ſame manner as the dragoon horſes, and other horſes of 
the army; and that, in the year 1756, the horſes drawing artil- 
lery and ammunition waggons, though not in company with 
troops, were billeted like other horſes of the army under the 
mutiny act. No evidence was given on the part of the plaintiff 
to contradict the defendant's evidence. The queſtion ſtated for 
the opinion of the court was, Whether the defendant, under the 
above circumſtances, had a right to billet the horſes upon the 
plaintiff, in the ſame manner, and at the ſame rate, as the horſes 
belonging to the light horſe and dragoons are billeted under the 
mutiny act (a). If the court ſhould be of opinion, that the de- 
fendant had not that right, then the plaintiff to be at liberty ts 
enter up judgment on his verdi& for the 17/. 25. and coſts; but 
if the court ſhould be of opinion, that he had a right, then the 
yerdi and judgment to be entered for 11. 6s. 9d. and cofts. 
The caſe was this day argued, by B. I: for the plaintiff; 
and Erſeine, for the defendant. 

Hunter divided his argument into four heads of objection; con- 
tending, 1. That the mutiny act, being in derogation of the com- 
mon rights of the ſubject, ought not to be extended by conſtruc- 
tion beyond the ſtrict letter; and that no billeting of any ſort is 
legal, without it is expre/sly authorized by act of Parliament; as 
was manifeſt from the petition of right (5), the ſtatute of 31 
Car. 2. c. 1. 54. that of 30 Geo. 2. c. 2. which was tieceſ- 
fary, in order to authoriſe the billeting of the Heſtan troops, who 
were brought over for the defence of this country in the laſt war, 
and the 8oth ſection. of the very act, on which the preſent action 
aroſe (c); which contains a ſimilar proviſion relative to American 
troops in the ſervice of this country, and ſent over here. 2. That 
artillery horſes are not within the reaſon and ſpirit of the act, as 
dragoon horſes are; for that, as to the latter, they could not be 
ſeparated from the ſoldiers, without great inconvenience and 
confuſion. 3. That the defendant's horſes were not on a march, 
a W in winter n ; * if the act could be extended to ar- 


7 19 . * „ | (e) In the Mutiny AQ of 20 Geo. 3. c. 12. 


0). 3 Car. 1. c. 1. 5 6. it is 5 79, 


tillery 
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1 1790. * tillery horſes when on actual ſervice, it could not apply to horſes | 
not in actual employment. 4. That, ſuppoſing the Board of Org. 
1 | — — nance to have the power of billeting in ſuch caſes, that power 
| Wirran. could not be extended to a contractor, like the defendant; for the 
408] board, it might be ſuppoſed, would exerciſe ſuch an authority 
| without fraud or abuſe, to which a Private contractor would 
have many temptations. - 
Erſtine, on the other fide, — that the real W be. 
. 1 the court was, whether horſes drawing the artillery are 
| within the true meaning of the proviſions in the mutiny act; 
and that the circumſtance of their being furniſhed by contract 
did not vary the caſe. By the common law, he ſaid, ſoldiers 
were billeted in the moſt oppreſſive manner, without any reſtric. 
tion as to the time, the number, or ſubſiſtence; but this miſchief 
was remedied by the petition of right, and the ſubſequent acts 
relative to this ſubject. Can it be argued, that there is no 
authority to billet horſes? The reaſoning on the part of the 
plaintiff might be employed in ſupport of that Propoſition; for, 
in the enacting part of the ſtatute, concerning billeting, there is 
no notice taken of horſes. of any ſort. The only words are, 
The officers and ſoldiers in his Majeſty's ſervice (a). But the 
billeting the Borneo, was conſidered by the Legiſlature as a conſe- 
quepce; and accordingly, by a ſubſequent clauſe, after reciting, 
that great inconveniencies have ariſen, and may ariſe, in ſuch 
| places Where horſes or dragoons are or may be quartered, by the 
| a billeting of the men and their bor ſes. at different houſes, contrary 
| to the true intent and meaning of the act, it is enacted, ** That, 
« in all places where horſe or dragoons {hall be quartered, the 
% men and heir horſes ſhall be billeted in one and the ſame 
% houſe, Fc. (3).“ So, in the clauſe regulating the rate of ſub- 
ſiſtence, there is a particular proviſion, fixing the allowance for 
each horſe (c). There can be no doubt therefore, that dragoon 
Borſes may be billeted; and, by the 78th ſection (4), it is ex- 
preſsly declared, That the officers and perſons employed in the 
* ſeveral trains of artillery, ſhall be, at all times, and in all re- 
*"n ſpeQs, Nithig. the intent and meaning of ny part of the 


— CET TIED" II 
: 


— 


2 — —— —— — 


. 


wy; — 
— 
. 


(a): 29 Geo. 0 0. 16 325 p. =" Samet (3) 19 Geo. 3. c. 16, $ 31. P- 373. 20 
ef 20 Geo. 3. c. 12. and 5 22 of 4 Geo. 3. Geo. 3. c. 12 6 31. 


4. 3. which is the mutiny act —— ＋6'ñ! . 376. 
3: "m_ 3. 66 12. 537. 4 Geo, 3. c. 3. 533. 
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« at (e); the drivers therefore are clearly billetable ; and 1780. 
* how ſtrange an interpretation would it be, to hold that h/ are, We 
and that heir Borſes are not! It is ſaid, that this ſtatute ought 1 


not to be extended beyond the ſtrict letter; but this, like all WI IAu. 
other ſtatutes, muſt, while in force, receive a conſtruction con- * 409} 
ſonant to the true intent and meaning of the Legiſlature; and, 
as to the preſent queſtion, the practice in the year 1745, as found 
by the caſe, is clearly explanatory of. the intention. Frequent 
inſtances cannot be expected. Artillery are not wanted, unleſs in 
caſes of tebellion, or invaſion, and indeed the ſection laſt men- 
tioned relative to the. trains of artillery was not introduced till 
the year 1740, or 1741 for it is not found in the Mutiny ad 
of 1739. As to the contract, it is a great public benefit, ſince 
it enables the board of ordnance to ſave the expence of maintain- 

ing horſes unleſs when they are actually wanted. By the preſent 
contract, which was given in evidence, and is referred to by the 
caſe, the defendant is bound to keep and maintain his horſes at 
his own expence, and to keep them in readineſs till called out, 
(the ordnance giving ten days notice); but, when they are muſ- 
tered, they are to be paid for at the ſame rate with dragoon 
horſes. It is ſaid, that the defendant's horſes were in winter 
quarters. That is immaterial.. The queſtion is, whether they 
were muſtered, and in actual ſervice, of which there can be no 
doubt; for it is ftated, that they were under a route from the 
commander in chief; and, by the contract, they are to continue 
in ſervice for 5o days certain, and until a written notice from the 
ordnance, 

Hunter, in reply, iafilted, that, in the ſubſiſtence clauſe, 40 
billetable horſes were meant to'be ſpecially enumerated, and ar- 
tillery horſes are not mentioned. He obſerved, that, in 1745, 
the artillery horſes were billeted only during the march and 
actual employment of the artillery, and that it could not be ne- 
ceflary that horſes ſhould be kept at the expence of the ſubject 
from November till June, in order to be employed i in June. | 

Lord MANSFIELD, — The facts of this caſe only give room for 
the queſtion, whether artillery horſes are entitled to be billeted; was 
and I think the affirmative has been argued on unanſwerable 
grounds. The dragoon horſes are nat mentioned, expreſsly, in 
the enacting part, but the horſes and men are confidered as in; 


| ſeparable. It is no wonder that there was not, at firſt, any. pro- 
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J. 363. col. 2. Vide, 2 Geo. 2. c. 24. 94. 
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viſion about the artillery, becauſe it is ſo ſeldom wanted, By 
the clauſe introduced in 1740 is deciſive. It mentions parti. 
cularly the payment of quarters, which muſt extend to the horks 
* as well as the men employed. The reaſon certainly extends to 
them. Horſes are more neceflary for artillery than for dragoons, 
becauſe the artillery cannot poſſibly be made uſe of without 
them. The circumſtance of their being hired under a contract 
does not alter the queſtion. 

WILLES, Juſtice.— Under the diſtinction that Souls horſes were 
-muſtered, and to be conſidered as in actual ſervice (which I 
think, upon the -caſe ſtated; they were), I am of opinion they 
were billetable. Otherwiſe I ſhould think they were not. 

ASHHURST, Fuftice, of the ſame opinion. 

 BULLER, Juice, — I am of the ſame opinion. I think « the 
78th ſection has the ſame. operation as if artillery horſes had been 
mentioned i in all the former parts of the act. 

e W to be need for 1 J. 6s, 94 aan 


T* OP of electing members to ſerve. in . for 
the borough of Dorcheſter, in Dor ſetſbire, according to 
Houſe of Commons (a). 60 Js i in the in- 
cc habitants of the ſaid borough paying to church and poor, in 
ii reſpect of their perſonal eſtates; and in ſuch perſons as pay to 
* the church and poor in reſpect of their real Mater within the 
ſaid boreugh. It is a pretty general practice in the weſtern 
parts of England, for the qzpners to pay the poor - rate inſtead of 
the occupiers, wha are the perſons. rateable under the ſtatute of 
Elizabeth (). On a petition complaining of an undue election 
of members to ſerve in parliament for Dorcheſter, which came on 
to be tried before a ſelect committee, appointed under the ſtatute 
of 10 Geo. 3. c. 16, on the 22d of February, 1775, it was 
contended, by the counſel for one of the parties, that . /uch 
« perfons-as pay” in the words of the laſt reſolution, ought to be 
conſtrued to mean fuch perſons as by law were bound to pay, 
and that the landlord ought to be conſidered as the mere agent 


of the Corp, and as paying for him, ſo as to confine the right 


(e) 18th May, 1720, 3 vol. XIX. 00 43 Elix. "Rn 


on 


of 
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of voting to occupiers. The committee, however, determined, 
upon evidence of the uſage, both before, and ſince, the date of 
the reſolution, © That ſuch perſons as pay in reſpe& of their 
| 4 real eſtates, though not inbabitants or occupiers, have aright to 
« yote in that borough (c).“ 

In conſequence of this determination, there was, previous to 
the laſt general election, a great ſtruggle in the borough, whe- 
ther the poor-rate ſhould be, in fact, received from the landlords, 
or the occupiers. The occupier of a particular houſe having 

been rated by name, he was ſummoned by the defendants, who 
were two juſtices of the peace for Dorcheſter, to ſhew cauſe why 
he ſhould not pay the rate. On the day for ſhewing cauſe, the 
overſeers of the poor attended, and alſo a perſon who was the 
grandſon of the owner of the houſe, and who, in the preſence of 
the defendants, tendered the ſum aſſeſſed to the overſeers. The 
defendants aſked him who he tendered it for; to which he an- 


ſwered, he tendered it for his grandfather. They then aſked 


him, © Don't you tender it for the occupier?” To this he an- 


ſwered, © No; I tender it for my grandfather.” The defend- 


ants then aſked the overſeers, if they would take the money ? 
which they refuſed to do; and thereupon the defendants imme- 
diately granted 2 warrant (4) to diſtrain for it on the goods of 


the occupier. By the leaſe, che ndr had ex preſsly ſtipulated 


to pay the poor - rate. 
This was an application for an information ni the defend- 


ants, and, by the affidavits. on the part of the proſecution, it 
was ſworn, that they had acted, (according to the belief of the 
proſecutor,) from corrupt and criminal motives, and. to ſerve 
election purpoſes. This was poſitively denied by the defendants, 
but their affidavit did not 80 c on to ſtate their reaſons for grant- 
ing the warrant. 

The Solicitor General, Morris 4 Rooke, ſhewed cauſe.— 
Dunning for the proſecution. 

Lord MANSsFIEL D, No juſtice of peace ought to ſuffer for 
ignorance,” where the heart is right, On the other hand, when 
magiſtrates act from undue, corrupt, or indirect motives, they 

are always puniſhed by this court. It is impoſlible for theſe de- 
Adee to excuſe themſelves upon the ground of ignorance. 
In many parts of the kingdom the landlord pays the poor-rate, 


(c) Caſes off Contr, Elect. vol. 1. Þ+ 358. (4) 43 £/iz. c. 2. F 4. 
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for his tenants ; and it is ſworn, that the landlord in Queſtion 
had actually paid 28 rates before this, without any objection or 
difficulty being raiſed. What poſſible reaſon could there be for 
raiſing one now, for the firlt time? The juſtices muſt have 
acted with a view to make a point to ſerve the purpoſe of an 
election. N | N . 
The court propoſed, that, upon the defendant's undertaking to 
pay the whole coſts out of pocket incurred by the application, 
the rule ſhould be diſcharged, which was accordingly done. 


SMITH and others againſt DoveRs. 
1 upon a bill of exchange for 85/. payable 5 
23 days after date, againſt the acceptor. —Plea, That it had 
been corruptly, and againſt the form of the ſtatute, agreed, on 
the 25th of October, between one Souden and one Robinſon, and 
the defendant, that Suden and Robinſon ſhould lend to the de- 
fendant 80/7. and ſhould forbear and give day of payment thereof 
to the defendant from thence till the 2oth of December, and that 
for ſuch forbearance he ſhould pay 5/.; that after, and in pur- 
ſuance of this agreement, on the ſaid 25th of October, they ad- 
vanced the 80 J. and that, for the ſecuring that ſum and the 51. 
it was afterwards, (viz. on the iſt of November, being the day of 
the date of the bill,) further corruptly, &c. agreed between them, 
that Sotoden and Robinſon ſhould: draw a bill for 85 J. payable 50 
days after the date to the plaintiffs ; that, in fact, they did, after 
making the laſt mentioned agreement, and in purſuance there- 
of, and for the purpoſes aforeſaid, draw ſuch bill, and that ſuch 
bill ſo drawn was the identical bill in the declaration mention- 
ed; that the 5/. ſo agreed to be given, and fo reſerved and made 
payable, exceeded the rate of 5 I. per cent. for one year, contrary 
to the ſtatute; by means of which premiſes, and by force of the 
ſtatute, the ſaid bill was wholly void, and of no force or effect 
in the law. Replication, (after a general proteſtation that the 
plea was inſufficient,) That the bill was drawn by Sowger and 
Robinſon, and delivered to the plaintiffs, for a good and valuable 
conſideration, without this, that it was corruptly, and againſt 
the form of the ſtatute in ſuch caſe made and provided, agrecd 
by and between the ſaid Sowgen and Robinſon, and the defend- 
ant, 
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ant, in manner and form as the defendant had alledged, and 
« this the plaintiffs are ready to verify, wherefore, &c. Special 
Denurrer; For that, inaſmuch as the ſaid traverſe in the ſaid re- 

lication contained denies the whole ſubſtance of the plea of 
the defendant, as to the ſaid premiſes and undertakiag, no in- 
ducement to the ſame was neceſſary, nevertheleſs the plaintiffs 
have, by an unneceſſary and ſuperflous inducement to ſuch tra- 
verſe, rendered a concluſion of the ſaid replication with a verifi- 
cation to the court neceſſary [1]; whereas the ſaid replication, 
(had the inducement to the ſaid traverſe been omitted,) might 
and ought to have concluded to the country, and the ſaid plain- 
tiffs have thereby calculated the ſaid replication for the intro- 
duction of an unneceſſary and vexatious length of proceedings; 
and alſo for that the inducement to the traverſe, containing no 
new matter, is, in itſelf, immaterial, ſuperfluous, and unneceſ- 
fary, and tends to prolixity in pleading ; and for that the ſaid 
replication 1s in various other reſpedts n N inſufficient, and 
informal. 

Marſhall, for the defoaline e matter is ſpeciall y plead- 
ed, in the affirmative on the one ſide, and in the negative on the 
other, a ſpecial traverſe is unneceſſary and improper, becauſe 
there is a ſufficient iſſue joined, without carrying the plea any 
further. Here, the matter of the plea is fully denied in the re- 
plication, which, therefore, ſhould have been without an in- 
ducement, and ſhould have concluded to the country. But the 
plaintiff, by introducing an inducement, and a ſpecial traverſe, 
has rendered it neceſſary to conclude his replication to the court, 
and put the defendant under the neceflity of rejoining. The 
principle I contend for is eſtabliſhed by the caſe of Huifh 
v. Philips (a), and recognized and confirmed, by that of Haman 
v. Truant (6). Baynbam v. Matthews (c), will, perhaps, be cited 
on the other ſide, as an authority againſt me; but, if properly 


[1] If the ſpecial traverſe had, in truth, | Nobiaſen v. Raley,. (1 Bur. 317.) where 
denied the whole matter of the plea, it might | this point came directly in queſtion, on the 
have concluded to the country, notwith- | pleadings to the 13th count of the declara- 
Landing the introductory inducement, and | tion, and the concluſion to the country, 
the formal words, ** ab/que hoc.” The con- | though ſpecially demurred to, was held 
trary, indeed, is ftated to have been ſaid by | good. Yide ſupra, alſo, Boyce v. Whitaker, 
the court in Baynbam v. Matthews. But, | p. 95. Nete [10]. 
wide Haywood v. Davies (1 Salk. 4.) and 


te) C. B. E. 42 Fl. Cre. EI. 75.4, | (e) B. &. . 4 Gro, 2. 2 Fr. 871. 
(6) B. R. M. 22 Car. 2. 1 Med. 52. | 
8 R conſidered 
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conſidered, that caſe will be found only to decide, that, where 
there is an inducement and a ſpecial traverſe, the concluſion 
muſt be to the court; not, that, in a caſe like the preſent, 
there ought to be ſuch inducement and ſpecial trayerſe, On 
the contrary the doctrine I am contending for is there expreſsly 
admitted by the court. The recent caſe of Boyce V. Whitaker (a), 
is alſo in point in my favour. 

Cowper, for the plaintiffs, —In the caſe of Haman v. Truant, 
the allegations ; in the inducement, and in the traverſe, were ex. 
actly the ſame thing, in different words, both denying the whole 
ſubſtance of the plea. In Baynbam v. Matthews the expreſs 
determination was, that, where the ſtatute of uſury is pleaded, 
and the plaintiff replies, that the ſecurity was given for a juſt 
debt, and traverſes the corrupt agreement, a concluſion to the 
country is bad, and, in Robinſon v. Raley (0), that caſe is cited, 
and DR NN ISO, Fuſtice, there mentions both that and another 
of Fen v. Alſton (c), as having decided, that where the ſtatute of 
uſury is pleaded, the plaintiff may, at his election, either reply, 
that the ſecurity was given upon another account, and ſpecially 
traverſe the corrupt agreement, or directly deny the corrupt 
agreement, and then conclude to the country (4). 

Lord MANSFIELD, —This pour is ſettled by the caſe of Boys 
ham v. Matthews. 

WILL ES, and Ainnuns r, Juicer, of the ſame opinion. 

BULLER, Juſtice, — There is a diſtinction which runs through 
all the caſes. It is this: When the whole of the matter of the 
plea is denied in the replication, it muſt conclude to the coun- 
try; but when a particular fact alledged in the plea is ſelected 
and denied, then the replication muſt conclude with an aver- 
ment. Let us examine this replication by that rule. This plea 
conſiſts of two diſtin allegations: 1. That there was a cor- 
rupt agreement: 2. That the bill was given in conſideration of 
that corrupt agreement. The replication denies only one of thoſe 
fats, viz. That there was ſuch a corrupt agreement. Therefore, 
according to the rule, the concluſion here was proper. If the 
point were new, much might be ſaid on the other fide, but the 
principle is ſettled ; and the caſe of Baynham v. Matthews is 
directly in point, and has been confirmed by many ſubſequent 


(a) H. 19 Geo. 3. ſupra, 94- 0 I Burr. 320, 
(6) B. K. Z. 30 Geo. 2. 1 Burr. 317. (4) 1 Burr. 321. 


deciſions; 
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deciſions; particularly by Clark v. Claſt (e), cited in Robinſon 
v. Raley, and Sandford v. Rogers, in the Common Pleas {f}. 
In the caſe of Boyce v. Whitaker, the whole plea was denied, 


viz, that the bond was given for eaſe and favour. 
| Judgment for the plaintiffs [ 100Þ+]. 


Ss 


42 K 33 Geo. 2. 2 2 113. 


Buſs v. Leale, B. R. . 23 Geo. 3. & Slater 
v. Carne, B. R. H. 25. Geo. 3. 


6 B. R. 7. 28 & 29 Geo, 2. 1 Burr. 319. 


[+190] Vide, as to the point in this caſe, 
Mallixer v. Wilkes, B. R. | F. 23 Geo. 3. 


85 \ 


Hopars . again dog ro and another. 

HI 8 was a cuſs eat * the Count of Chancery for the 

opinion of this court, which ſtated : 
That Frances Bladen, widow; deviſed as follows :—T give to 
my kinſwoman Mrs. Anne Middleton, my houſe and lands at 
 Alborough Hatch, and all my real eſtate, in the pariſh of Barking, 
during her life, and, at her death, to her children, upon condi- 
tion that ſhe or they conſtantly pay 30 J. a year for a clergyman 
to officiate in my chapel, &c. and, on failure of theſe conditions 
here mentioned, then I give the ſaid houſe and lands to my own 
next heirs, to be enjoyed on the ſame conditions; and, in caſe of 
failure of children of my ſaid kinſwoman Mrs. Anne Middleton, then 
I give the houſe and lands aforefaid to her brother Mr. George 
Hodges, and his children, on the ſame conditions ; and, in caſe of 
failure of his children, then I give the ſaid houſe and lands to the 
ſiſters or ſiſter of the ſaid Anne Middleton and George Hodges, to 
be equally divided between them, or their children that are 
living at that time.” — That the teſtatrix died, leaving the faid 
George Hodges her heir at law; that Aune Middleton entered upon 
the premiſes, and enjoyed them till her death; that ſhe had iſſue 
living at the death of the teſtatrix ſeven children, two by a for- 
mer huſband, the reſt by her then huſband John Lambert Mid- 
dleton ; that, in 1749, Jobn Lambert Middleton, and Anne his 
wife, ſuffered a recovery, to the uſe of themſelves for life, and 
to the children of Anne Middleton, in ſuch manner as they joint- 
ly, or the ſurvivor of them, ſhould appoint ; and, in default of 
ſuch appointment, to the children of Anne Middleton, by John 


Lambert 3 except the eldeſt, and the heirs of the ſe- 
veral 


' 
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veral bodies of the ſaid children, ſhare and ſhare! alike; that, in 
1761, Anne Middleton died, and, in 1768, her huſband, then Sir 
Jobn Lambert Middleton, died, without having made any ap- 
pointment; that Anne Middleton had iſſue living at her death fix 
children, (one of them by her firſt huſband ) who. entered on the 
premiſes on the death of Sir Jobn Lambert Middleton, one of 
them being the eldeſt ſon excepted in the declaration of the uſes 
of the recovery; that, in 1770, the ſix children ſuffered a reco- 
very, to the uſe of themſelves in fee, and that three of them 
were ſince dead; that the bill was brought by Foſeph Hodger, 
ſon and heir at law of George Hodges, to have his right to the 
freehold and inheritance of the ſaid premiſes, ſubject to the life 
eſtates of the ſurviving 2 derhared, and for an injunQion 
againſt waſte. 
Upon the above deviſe, and facts, the order of the Lord 


Chancellor (a) directed, that the queſtion ſhould be, What 


« eftate Anne Middleton took, and whether the children of the 
e ſaid Anne Middleton took any, and what eſtate in the premiſes 
< in queſtion, under the will of Frances Bladen, the teſtatrix i in 


_ © the pleadings of the ſaid cauſe named.” 


HII IL, Serjeant, for the plaintiff, contended, that Anne Mid- : 
dleton only took an eſtate for life, and that her children, (being 
in efſe at the death of the teſtatrix, which happened only a year 
after the date of the will, and, therefore, probably in efe alſo at the 
date of the will,) took an eſtate for life by purchaſe in joint- 
tenancy. The words, All my real eſtate in the pariſh of Bark- 
% ing, were deſcriptive only of the local ſituation, not of the 
quantity of intereſt meant to be deviſed. It is laid down by 
Lord Coke, in his commentary upon Littleton, that if B. have 
divers ſons and daughters, and A. give lands to B. and /iberss 


ſuis, the father and all the children take jointly (5). So in Cook 


ing deviſed to A. and his wife, and after their deceaſe to their 


v. Cook (c), it is ſaid, That if there is a deviſe to J. S. and his 
« children, if he hath children, they take with their father; 
<« but if he hath no child, it is an eſtate-tail.” And in Vild's 
Caſe (d), this diſtinction is made, and it was there ſolemnly de- 
termined, after argument before all the Judges, that land be- 


(a) Dated 11th February 1780. Moore 397. under the name of Richard/en 
(5) Co. Litil. g. a. v. Yardley. Popham and Gawdy thought it 
(e) Canc. Z. 1706. 2 Fern. 545. an eſtate- tail. Mecre, lec. cit. 

%) J. R. H. 41 Eliz, 6. Co. 16 6. S. C. I 


children 
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children, they then having ifſue a ſon and a daughter, A. and his 
wife had but an eſtate for life, with remainder to their children 
for life. Goodwzn v. Godin (e), is another caſe to the ſame 


purpoſe. 
Wilſon, for the l If Anne Middleton took an 


eſtate- tail under the deviſe to her and her children; or, 2. If 
the children took a remainder in fee as purchaſors, the plaintiff 
mult fail in his claim. 1. It is admitted, that there are caſes 


where the word ** children,” in a will, is a word of limitation, and 
creates an eſtate-tail (a); and Lord Hale, in delivering his opi- 
nion in King v. Melling (6), ſeems to think it may be omen 
collectivum, although there be children then in e There is a 
caſe in 1 Anderſ. 4.3. (H. 6 Ehz.) where the deviſe was to A. for 
the term of his life, and, after his deceaſe, to the men children of 
his body; and it was held, that A. took an eſtate-tail. This ſeems 
to be the ſame caſe which is. cited both in Moore's and Lord 
Coke's report of Wild's Caſe, from Bendloe's Reports, 4 Eliz. 
Moore's ſtate of it is nearly the ſame with Anderſon's. Lord 
Coke does not mention that the words, for lie were uſed, 


which certainly make the deciſion ſtronger ; and he muſt be in- 


· correct in ſaying, that it was determined to be an eftate-tail, be 


cauſe it did not appear in the caſe, that there were iſſue-male at 


the time of the deviſe ; neither of the two other reporters men- 
tion that circumſtance, and, if the determination had proceeded 
upon ſuch a diſtinction, the fact would certainly have been en- 
quired into, and aſcertained, - The words “ in caſe of failure of 
* children,” in the preſent will, ſhow, that the zefatrix had 
* ifſue in general” in contemplation, which might or might not 
fail; for theſe words would have been abſurd if ſhe had meant 
only perſons then exiſting, or deſcendants in the firſt degree, be- 
cauſe they muſt fail. In a late caſe of Cookſon, Leſſee of Rous, 
v. Rous (c), your Lordſhip, in delivering the opinion of the 
court, ſaid, that, from the words, “ in caſe” being uſed, the court 
muſt hold, that the teſtator had ſome contingency in contempla- 
tion. From the conditions impoſed by the deviſe, it muſt be 
inferred, that the word : children” was meant as expreſſive of 
the intereſt deviſed to Anne Middleton; for if it had been the in- 


0 Cane. 3 J., 1746. 3 l. 370. But | (8) B. K. M. 24 Car. 2. 1 Petr, pa 
the point of conſtruction was not determined 231. 
in that caſe. (c) B. R. M. 17 Geo. 3. 
(a) Vide H. 20. G. 3. Davie v. Stevens, 
hora, p. 321. 
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1780. tention of the teſtatrix to give eſtates by purchaſe to her chil- 
—— dren, it is hardly poſſible that ſhe ſhould have made the non- 
Hopozs performance of the conditions by the mother, operate, without 
22 any fault of theirs, as a forfeiture of their intereſt. 2. If Aune 
Middleton took only for life, I contend, that the children took an 
eſtate in fee. It cannot be denied, that all my real eſtate” are 
words which in general in a will would carry the fee· ſimple. 
But it is ſaid, 1. That the additional expreſſion of © in the pa- 
« riſh of Barking,” makes the preceding words operate as de- 
ſeriptive of the local fituation, and not of the quantity of intereſt 
meant to be deviſed. In anſwer to this, it is to be obſerved, 
that, in none of the caſes where the word in has been uſed, 
[418] has “ all my eſtate” been held to be only deſcriptive of ſituation 
| although, where at has been the word, that conſtruction has 
ſometimes been adopted. Indeed in the caſe of /bbetſon v. Beck. 
with (a), Lord: Talbor denied this diſtinction, and decided, that, 
although the words there were all my eſtate af N.“ a fee. 
ſimple paſſed ; and Yor v. Robinſon, there cited, is to the ſame 
purpoſe (6). 2. It is ſaid, that, if the words here uſed are de- 
; ſcriptive of the place, not of the intereſt, . with regard to the firſt 
limitation, which muſt be admitted on the preſent ſuppoſition, * 
viz. that Anne Middleton only took an eſtate for life, they muſt 
operate in the ſame manner with regard to the ſubſequent limitation 
to the children. To this objection, tne caſe juſt cited, of 7bher- 
fon v. Beckwith, furniſhes a camplete anſwer ; for, there, the de- 
viſe was of; all my eſtate at N. to my mother for her natural 
life, and to my nephew Thomas, after her death; and it was 
held, that the mother took an eſtate for life, and Thomas a re- 
mainder in fee. 
Hill, Serjeant, in reply, ſaid, he wien that the words zx 
** caſe” ſhewed that ſome contingency was in contemplation; 
-but it was the contingency of there e no iſſue alive at the 
death of Anne Middleton. 
The court did not deliver any opinion on this caſe from the 
bench. ä 
The certificate was. in the following n | 
« We are inclined to think, that, under the will of 8 
" Bladen, the teſtatrix, Anne Middleton took an eſtate-tail ; but, 
<< if the took an eſtate for life only, we are of opinion, that her 
* children would take an eſtate-tail; and, in either caſe, the 


(4) B. R. N. 25 Car. 2. 2 Lev. 91. 


(a) Canc. M. 1735. Ca. temp. Talb. 157. 
| 3 4 limitation 
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« limitation to George Hodges, the heir at law, was barred by 

« recovery, and the plaintiff has no title. 5 
5 * MaNSFIELD, 

E. WILLEsS, 

W. H. Asnu unser, 


14th June, 1780. 
„ F. Burr. 


— — kB. 

N the night between Tue/day the 6th, and Wedneſday the 
1 7th, of June, Lord MansFIELD s houſe, in Bloomſbury- 
ſquare, was attacked by a party of the rioters, who, on the 
Friday and Tueſday, to 'the amount of many thouſands, had 
ſurrounded the avenues to the two Houſes of Parliament, under 
pretence of attending Lord George Gordon, when he preſented 
the Petition from the Proteſtant Aſſociation [1]. On the Tueſday 
evening the priſon of Newgate had been thrown open, all the 
combuſtible part reduced to aſhes, and the felons let looſe upon 
the public. It was after this attempt to deſtroy the means of 
ſecuring the victims of criminal juſtice, that the rioters aſſaulted 
the reſidence of the chief magiſtrate of the firſt criminal court 
in the kingdom ; nor were they diſperſed till they had burat all 
the furniture, pictures, books, manuſcripts, deeds, and, in 
ſhort, every thing which fire could conſume in his Lordſhip's 
houſe [2]; fo that nothing remained but the walls; which were 
ſeen the next morning almoſt red hot, from the violence of the 
flames, preſenting a melancholy and awful ruin to the eyes of 


the paſſengers. 
s On 


[1] Lord MaxsrIiEILp ated at that time | of his character, not to reſort to the indem- 


as Speaker of the Houſe of Lords, in the | nification provided by the legiſlature. His 
abſence of the Lord Chancellor, who was | ſentiments on the ſubje& of a reparation from 
ill. the ſtate were communicated to the Board of 
[2] The amount of that part of Lord | Works, in a letter (c) written in conſe- 
MansyieLD's loſs which might have been | quence of an application which they had 
eſtimated, and was capable of a compenſa- made to him, (as one of the principal ſaf- 


tion in money, is known to have been very | ferers,) purſuant to directions from the 


great. This he had a right to recover | Treaſury (4), founded on a vote of the 
againſt the Hundred (a). Many others have | Houſe of Commons (e), requeſting him to 
taken that courſe (6); but his Lordſhip has | ſtate the nature and amount of his loſs. In 
thought it more conſiſtent with -the dignity t that letter, after ſome introductory expreſ- 


(a) Under 1 Geo. Ty 2. c. 5. 5 6. 
(6) Vide infra, p. 673. 
(c) Dated Kenwood, 12 Auguſt, 1780. 


(4) Dated 18 July, 1780. 
(e) 6 Faly 1 780. 
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% how great ſoever that loſs may be, I think 


up my mind to my misfortune as I ought : 


CASES IN TRINITY TERM 


On Wedneſday, the devaſtation became almoſt general through. 
out London. The houſes of many of the moſt reſpectable indi. 
viduals had been previouſly attacked: That evening, the Flee; 
and King's Bench priſons were ſet on fire ; the Bank of England, 
the Inns of Court, almoſt all the public buildings, were 
threatened with deſtruction ; and an univerſal conflagration muſt 
have taken place, if the King had not iſſued a proclamation for 
the ſpeedy and effectual interpolition of the military power, T 0 
then, the ſoldiery had ſcarcely dared to act offenſively [*]; . 
ordinary magiſtrates were, for the moſt part, deterred, or un 
vented by various cauſes, from giving their ſanction to the 
employment of the troops; and, in many places, the men under 
arms, with their officers at their head, though drawn up in 
military order, did nothing more than preſerve a ſpace between 
the incendiaries and the crowd of ſpectators, ſo as to have the 

effect of enabling the former to demoliſh the houſes and Property 
of their fellow ſubjects without interruption [4]. 

The courts of juſtice continued, on the Vednęſday, to ſit, in 
order to do the buſineſs of courſe ; but almoſt every where elſe 
except in Weſtminſter Hall, the rioters ſeemed, that day, to have 
obtained a complete maſtery, and a real anarchy pervaded all 
parts of the metropolis. The execution done by the troops on 
the night between the Wedneſday and Thurſday, though very 
few lives were facrificed, produced a happy revolution. The 
numerous bands of rioters had entirely vaniſhed on the 7. bur ſday 
afternoon ; ſcarce a ſingle badge of the Proteſtant Affociation, 
(which was a blue cockade, and which all the rioters wore,) 


ſions of civility to the Surveyor General, to j. further trouble upon this ſubje& from, 
whom it was addreſſed, his Lordſhip ſays, | “c. 

* Beſides what is irreparable, my pecuniary | 
« Joſs is great. I apprehended no danger, 
e and therefore took no precaution. But 


« MAxNSsFIEI D.“ 


[3] A poper precaution uſed in ordinary 
caſes to prevent a raſh interpoſition, had been 
miſtaken for a rule of law, viz. that no man 
ought to reſiſt force by force, without the 
expreſs direction of a civil magiſtrate. 


it does not become me to claim or expect 
„ reparation from the ſtate. I have made 


«« with this conſolation, that it came from 
c thoſe whoſe object manifeſtly was general 
© confuſion and deſtruction at home, in ad- 
« dition to a dangerous and complicated 
« war abroad. If I ſhould lay before you 
** any account or computation of the pe- 


* cuniary damage I have ſuſtained, it might 
c ſeem a claim or expectation of being 3 in- 


«« demnified, Threfore you will have no 


Ia] The miſchief the rioters did, was from 
a perſuaſion, confirmed by example, that the 
troops did not dare to act. Brackley Kennet, 


| the Lord Mayor of Landen, was proſecuted 


by information, and, upon a full trial, con- 
victed of a breach of duty, becauſe he had 


not ordered the troops to quell the zioters by 


force. 


Was 


IN THE TWENTIETH YEAR OF GEORGE II. 


was to be ſeen ; and the total ſuppreſſion of this inſurrection, 
in it's circumſtances without example in the hiſtory of Europe, 
was as ſudden as it's riſe, The encampment of large bodies 
of the army and militia in and near London for ſeveral months, 

-evented the renewal of the commotions there; and, al- 
though a ſcene of the ſame ſort took place a few days after- 
wards at Bath, and was commenced, or expected, in other 
parts of England, ſimilar precautions entirely extinguiſhed, not 
only all danger, but all apprehenſion, in the ſpace of a few 
weeks. 

On Thurſday, the 8th, and Friday, the gth, of June, the 
Courts only ſat to hear motions. | 


HoLuzs, Leſſee of Brown, againſt BROWN. 


HIS was an application for a trial at bar. Kenyon, ſome 
time before, had obtained a rule to ſhew cauſe, and Part- 
ridge this day ſhewed for cauſe, (upon aftidavits,) that the leſſor 
of the plaintiff was in ſuch indigent circumſtances, as not to be 
able to bear the expence, and that one of his witneſſes was a 
woman of above 80 years of age, who might die before a trial 
at bar could be had. The value of the premiſes was ſtated to be 
about 2000 J. a year; and the queſtion, whether a codicil to a 
will by which they were deviſed was duly executed. Partridge 
cited Lord Sandwich's Caſe in Salkeld (a). 
* Kenyon, in ſupport of the rule, ſaid, that the grounds on 
which a trial at bar ought to be granted, were, the great value 


of the ſubject-matter of the litigation, the probable length of 


the enquiry, and the likelihood that difficulties might ariſe in 
the courſe of the trial [1]. He then endeavoured to ſhew, that 
theſe reaſons co-operated in this caſe. 

Lord MAnsF1ELD abſent. 

The court were of opinion, that this was a caſe where it was 
fit, that a trial at bar ſhould be granted; but ſaid, that, as it was 


li] The words of the ſtatute of Vf. gu magnd indigent examinatione, capiantur 


ainfter 2. (13 Ede. 4. c. 30.) are; Se coram Fuſticiariis Banci. 
« inquifitienes. de greſt. & phuribus articulis, 


(a) B. R. T. 11 Vill. 3 7. 4 Ann. 2 Salk, 648, 


5 T | 4 


Saturday, 
loth June. 


The grounds 
for granting a 
trial at bar 
are, great va- 
lue, probable 
length, and 
— dif- 
ficulties, in 
the trial. 

— The court 
may lay the 
party apply- 


ing under the 


terms of re- 
ceiving a 
prius coſts, 
and paying 
bar coſts. 
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HoLMEs 


againſt 
BROWN. 


Saturday. 
zoth June. 


Where anew | 


trial has been 
granted, and 
nothing was 
ſaid in the 
rule, con- 
cerning the 
coſts of the 
firſt, although 
the ſame par- 
ty ſucceed on 
the ſecond 
trial, he ſhall 
not have the 
coſts of the 
frſt. 


Tueſday, 
13th June. 


In taxing 
coſts, the con- 
tingent loſſes 
which wit- 
neſſes may 
have ſuffered 
by obeying 
the /ubpena, 
cannot be al- 
lowed. 


1422] 


either on the trial of The/lufſon v. Ferguſſon, 


CASES IN TRINITY, TERM 


a favour aſked by the defendant, they would lay. him under the 
terms, that, if he ſucceeded, he ſhould only have nf privs coſts 


but, that, if the leſſor of the plaintiff were to ſucceed, he chould 


have bar coſts, and that the old witneſs ſhould be examined 


upon interrogatories, and her depoſitions read, if ſhe ſhould die 


before the trial, It was alſo, (by conſent,) made part of the 
rule, that the cauſe ſhould be tried by a Mzddleſex j Jury, inſtead 


of one from Norfolk, where the premiſes were ſituated, 
The rule made abſolute, 


Maso againſt SKURRAY. 


CT IO N on a policy of inſurance; verdict for the defen- 
dant; new trial granted; and a ſecond verdict for the 
defendant. The rule for a new trial had not been drawn up 
* upon payment of coſts,” nor had the coſts been reſerved. On 
Saturday, the 27th of May, Cowper obtained a rule to ſhew 
cauſe why the defendant ſhould not be allowed the coſts of the 
firſt trial. 

Dunning now ſhewed cauſe. 

Lord MANSFIELD abſent. 

The court ſaid, as nothing had been ſaid about the coſts of the 


firſt trial in the rule, and they had not been reſerved to abide 


the event of the ſecond verdict, 


the defendant was not entitled 
to receive them. | 


The rule diſcharged [+101.] 


[+101] S. P. Schulbred v. 955 B. R. M. 23 Geo. 3. 


*THELLUSSON againſt STAPLES, 


N this cauſe (a), two of the plaintiff's witneſſes were foreign- 
ers (5), being the captain and firſt lieutenant of a ſhip, which 
was a French merchantman. They had been brought over to give 
evidence in the caſe of Thelluſſon v. Ferguſſon (c), had returned, 
to France, and were again brought over for the trial of this cauſe, 


(a) Supra, p. 366. Nete [o]. or 7. bellufſon v. Stapler Supra, p- 5 
(5) But only one of them was examined, 366. Note [9]. 8 
(e) Supra, p. 361. 


Upon 


IN THE TWENTIETH YEAR OF GEORGE III. 


Upon the taxation of the plaintiff's coſts, the Maſter allowed the 
expences of the two witneſſes in the journey and voyage going 
and coming, and during their ſtay in England; but the inſured, 
for whom the plaintiff Thellufſon was only an agent, and who 
was a merchant in France, ſtated to the court, in an affidavit, 
that the two witneſſes, when they were laſt in France, had been 
appointed ſupercargoes to two French Eaft-India ſhips, and that 
they had loſt their voyage by their attendance on this laſt trial; 
that before they left France, they had made a proteſt againſt 
him, on account of any damages or loſs they might ſuſtain by 
coming to England, and that he believed that, on his return to 

France, he ſhould be obliged to indemnify them. That as ſu- 
percargoes they would have been entitled. to five pounds ſterling 
per cent. on the produce of the outward and homeward bound 
voyages; beſides proviſions, and other advantages. The Maſter 
having refuſed to make any allowance on the above account, 
Douglas now moved for a rule to ſhew cauſe why he ſhould not 
review his taxation, and make an allowance adequate to what, by 
computation, the inſured would, according to his affidavit, be 
liable to pay. | 

Lord MANsFIELD abſent, 

The court refuſed the rule, and ſaid, they could not allow for 
contingent damages; that it would be a dangerous precedent ; 
and that the Maſter had certified, that ſuch applications had fre- 
quently been made, and always without ſucceſs. 


The KING againſt the Inhabibitants of Hanwoop. 


OSEPH BRO& N, his wife and child, were removed, 
under an order of two juſtices, from the townſhip of Leeds, 
in the borough of Leeds, to the townſhip of Hanwood. Upon an 
appeal, the court of quarter- ſeſſions confirmed the order, and 
ſtated a ſpecial caſe, as follows: | 
< It appeared in evidence, that Fo/eph Brown, the huſband, 
© in the year 1774, being then a ſingle man, and an inhabitant 
* as a ſervant in huſbandry, at Hanwood, wanting again to hire 
* himſelf as a ſervant in huſbandry, offered himſelf at the ſtatute 
e fair at Hanwood aforeſaid, where there is a cuſtom for ſervants 
* to hire at the ſtatute Cay, on the laſt Monday in October: But 
© not meeting with a maſter there, he went to the market - town 


c of 
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THELLUSSON 


againſt 


STAPLES. 


Tueſday, 
13th June. 


When a hir- 


ing, upon the 
face of it, ap» 
pears to be 
for leſs than 
365 days, no 
uſage, to con- 
ſider the time 
ſpeciſied in 
the hiring as 
a year, will 
make ſuch 
hiring ſuffi- 
cient for the 
purpoſe of a 
ſettlement. 
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The KING 
againſt 


HanwooD. 


CASES IN.TRINITY. TERM 


< of Otley, about eight miles diſtant from e where there 
« js a different cuſtom, for ſervants to hire by the year at two 
4s different ſtatutes; one held on the Friday before old Mar. 
& 7inmas day, the other on the Friday next after old Martinma- 
« day; at which latter ſtatute fair they always hire till the old 
« Martinmas day following, which, by the cuſtom, is conſidered 
« as a hiring for a year. Old Martinmas day, in 177 5, was on 
% a Tueſday. On the Friday following, being the ſecond ſtatute 
t fair above mentioned, the pauper hired with one Pike, to ſerve 
«© his mother, Anne Frith, in Hanwood, till old Martinmas da 
e following, and did accordingly ſerve her in Sons, till the 
* old Martinmas day following.” 


Dunning ſhewed cauſe, and relied on the caſe of Rex y. Naw: 


och (a), where a hiring at a ſtatute fair, held on the day next 


14241 


ter old Michaelmas day, to ſerve till the old Michaelmas day 
following, ſuch ſort of hiring being ſtated to be according to 
the cuſtom and uſage of the country, was held to be ſufficient. 
The principle i in that caſe, he ſaid, was not new. It was ſettled 
by a prior deciſion, in Rex v. Newfead (5), where the hiring was 
to ſerve for a year from Whitſuntide to Whitſuntide ; and the 
court held Bat to be a good hiring, although the ſpace of time 
was in truth, leſs than 365 days, the caſe having ſtated that ſuch 
hiring was uſual in that country, and was always conſidered as 2 
hiring for a year by the contracting parties. He contended, 
that the cuſtomary year at Oz/ey ought to govern this caſe as 
the contract was made at that place, — the ſervice was 
performed at Hanwood. 

Fearniy argued on the other ſide, 3 cited the caſes of 
Pepper-harrow v. Trenſham (a), Coombe v. Weſlwoodbay (5), 
Rex v. Weſtwell (c), South Cerney v. Coultſbourn (d), and Rex 
V. Newton (e), as having compleatly eſtabliſhed, that no hiring, 
which on the face of the contract appears to be for a leſs time 
than a year, is ſufficient for gaining a ſettlement. In Rex v. Neu- 


Fead that was not the caſe. Mbisſuntide being a moveable feaſt, 


there was not neceſſarily leſs than a year in the interval be- 
tween Whitfuntide and M hitfuntide. In Rex v. Naveftcch, the 


Hiring. was for a full year, if, under the words tall the Micbael. 
<6) Af. 1 3. Burr. Settl. Ca. No. 222. 


0 T. 3 Geo. 2. 3 Bura's Tuft. 375. 
(6), T. 10 Geo. 3. Jbid. No. 208. + («). Ibid. 375, 376. 


4 


(a) M. 1 Geo, 1. 3 Ben Juſt, 13th Edit. ) M. 14 Geo. 2. Buoy. Settl, Ca. No. 


377. . 551. 


dar sen.. x Str. 143. 
<< mai 
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« mas day following,” that day was included [1]; and Lord 
MANSFIELD expreſsly ſaid, in that caſe, that there muſt be a 
hiring for a year. 

Lord MANSFIELD abſent. | 

WILLES, Juſtice, The only queſtion is, whether à hiring 
for three day leſs than a year, can be conſtrued a hiring 
within the meaning of the ſtatute. The caſes cited by Mr. 
Fearnly all ſhew the contrary. In the caſe of Rex v. Newftead, 
the duration was uncertain, and the hiring was ſupported by the 
cuſtom of the country. In Rex v. Naveſtocł, as there is no frac- 
tion of a day, and the word i, might be conſtrued to include 
the Michaelmas day, the hiring was conſidered as for a complete 


year; and the court there recognized the general doctrine con- 


tended for by Mr. Fearnly. The cuſtom here, (if it could be of 
any weight to controul an act of parliament,) is ſtated to be the 
cuſtom of Ozley, and the contract was performed in another place. 
I think the orders muſt be quaſhed. 
ASHHURST, Fuftice, of the ſame opinion. 

 BuLLER, Juſtice, —There is no caſe where the time appeared 
manifeſtly to have been leſs than a year, in which the court has 
held that a ſettlement was gained ; and it would be dangerous to 


make a new precedent of that ſort. | 
Both the orders quaſhed. 


4 1] In that caſe the court laid ſome | 11th of October, 1771, till old Michaelmas 


ſtreſs on the cuſtom of the country, (Burr. | day, 1772, was held to bea ſufficient hiring 


Settl, Ca. p. 722+); but, in a late caſe of Rex | though there was nothing ſtated of any cuſ- 
v. Syderten, (E. 17 Geo. 3.), a hiring on the | tom or uſage [+102]. 


{4102] S. P. Rex v. Swalcliffe, ZB. R. H. 23 Geo. 3. 


* The KING again Sui n and others. 


HIS was an indictment againſt the defendants, for ob- 

ſtructing the mayor and commonalty of the city of Lon- 
don, in making a horſe-towing path on the foil of the river 
Thames, under powers veſted in them by the ſtatutes of 14. 
Geo. 3. c. 91. and 17 Geo. 3. c. 18. The r count recit- 
ed the act, and charged, that a horſe-towing path was begun 
to be made from WYater-Lane at Richmond bridge and cer- 
tain wooden piles fixed, by order of the common council, on 
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againſt 
Hanwoodp. 


Tueſday, 
13th June. 


The right to 
the ſoil of a 
navigable ri- 
ver, 15 not by 
preſumption 
of law, in the 
owners of the 
adjoining 
lands.—lt is 
an offence at 
common law, 
to obſtruct 
the execution 
of powers 
granted by 


ſtatute, and an indictment for ſuch offence need not, and ought not, to conclude ** contra Fer- 


nam ſtatut ji. 
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1780. the foil and bed of the river, between high-water mark and 

po, water mark, and that the defendants, intending to obſtrud 
bs 1 the mayor, &c. cut down one of the ſaid piles, Sc. The ferong 
Surru. count laid the piles to have been driven upon the ſoil and bed of 

the river; being the King's ancient common high-way for all the 

liege ſubjects to navigate. The third count laid the towing 

path to have been between the city of London and the oĩty- ſtone 


at Staines bridge, between high-water mark and low- water mark. 


The fourth count ſtated, that a towing path was begun, Ge. 
by the committee, (naming them,) appointed by the common 
council to execute the act, on the ſoil, &c. being the King's an- 
cient and common high-way, between high- water mark and 
low-water mark, Ec. The fifth count ſet forth, that a towing 
path had been begun by order of the common council, Gc. (but 
without mentioning the act of parliament). The #x7h and laſt 
count reſembled the #5, only ftating, that the towing path had 
been begun by order of the committee. The trial came on 
before ASHHURST, Fuſtice, at the laſt Lent aſſizes for the county 
of Surry, when a verdict was found for the King, ſubject to the 
opinion of the court on the following cafe: 

« The city of London, under the powers ſuppoſed to be de- 
legated to them under the act of parliament of 14 Ges. z. 
c. 91. and by the 17th of the ſame King, intituled, &c, 
(c. 18) erected piles on the bed of the river, near Richmond, 
within the high-water mark, about the diſtance of 29 feet from 
the ſhore, for the purpoſe of making a towing path for horſes, ad- 
Joining and contiguous to a wharf in the poſſeſſion and the pro- 
perty of the defendants, .or of thofe under whom they claim. 
The defendants cut down one of thoſe piles, which is the 
ſubject of the preſent indictment, and which was proved to have 
been erected between the high and low-water mark, oppoſite to 

[426] the faid wharf, No acts of ownerſhip were proved, on either /ide, 
in the ſpot in queſtion.; 3 but it was proved, that the Ait (a) in 
the middle of the river was Mr. Price's (6). It was proved, that, 
immemorially, at the time of low water, perſons uſed to paſs on 
foot between the high and low- water mark, for the Purpoſe of 
towing barges and other veſſels. 

The queſtion ſubmitted to the court is, Whether, (this being 
«© a navigable river,) the right to the ſoil in the bed of the river, 


(a) A ſmall iſland. | ) Price was the owner of the wharf. 
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« % ue ad flum aque, is in the owners of the ground adjoining 
40 bs the river?“ | 

The caſe was argued, laſt term, on Wedneſday, the zd of May, 
by Erfeine for the proſeeution, and B. Hunter for the de- 
fendants. | 5 | 

Erfeine contended, that the only queſtion brought before the 
court was, Whether the ſoil of the ſpot in queſtion was, or was 
not the property of the defendants, or of thoſe under whom 
they claimed ? Its being the property of third perſons would not 
be a juſtification on this inditment; for the defendants were 
not entitled by law to abate the piles driven on another perſon's 
ground, ſor a conſequential injury to theirs. The defendants, 
therefore, muſt ſhew that the foil was theirs; and as they gave no 
proof of any actual exerciſe of ownerſhip, it was incumbent upon 
them to maintain it was theirs by inference of Jaw, becauſe the 
property in the adjoining ground belonged to them. 

Hunter infiſted, 1. That the ſtatutes did not mean to veſt in 
the city the power of making towing paths by embarnikment.; 
2. That the ſoil belonged to the defendants, and they were there- 
fore protected by the 16th ſection of the ſtatute, by which it is 
provided, That the powers granted to the city ſhould not ex- 
« tend to authorize them to make any new towing path, over, 
« ypon, or through, any garden, orchard, yard, park, paddock, 
* jncloſed lawn, or planted avenue, to any houſe, without the 
« conſent of the owner thereof.” 3. That ſuppoſing it uncer- 
tain to whom the ſoil belongs, the city had not complied with 
the terms preſcribed by the ſtatutes to entitle them to make a 
horſe-towing path. — 1. On the firſt point, he ſaid, that there 
was no.expreſs power given to make embaniments, and the.court 
would not raiſe a power, liable to great inconvenience and abuſe, 
by implication. If ſuch embankments could be made at the 
pleaſure of the city, they would tend to diminiſh the value of the 
adjoining lands, and might alter the courſe of the river, beſides 
expoſing the villas and private property of individuals to the 
diſorders and treſpaſſes which bargemen might commit in paſſ- 
ing through them. — 2. On the ſecond head, he ſaid, that, if the 
ſoil was in the defendants, the caſe was clearly within the pro- 
viſion of the 16th ſection of 14 Geo 3. cap. 913 for though 
-wharfs are not expreſsly mentioned, they might be fair! y con- 
ſtrued to be comprehended under the word ** yard That this 
was a new towing path was clear, becauſe the caſe only ſtated, that 

perſons 
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1780. perſons formerly uſed to paſs on foot at the time of lou water; 
but this would make a paſſage at all times. As to the property, 
Te the legal preſumption was certainly in favour of the defendants, 
Sark. and there being no evidence on either ſide, the preſumption ought 

to prevail. The ſoil muſt have ſome owner; the city had no 
claim to it; they did not pretend any right of ownerſhip at the 
trial; and, as to the right of the crown, a diſtinction was to be 
made: That right was only in navigable rivers, as far as the ſea 
ebbs and flows. It did not depend alone on the circumſtance 
of the river being navigable. Some rivers were ſo immemorially, 
by nature, and from the flux and reflux of the ſea; others were 
kept in a navigable ſtate by the effects of art. The Thames 
might be conſidered as falling under the firſt deſcription up 
to Londen bridge. From thence upwards, it was preſerved in 
a navigable ſtate by art. The authorities concerning the right 
of the crown to the ſoil extended only to navigable rivers of the 
firſt ſort. The ſea did not properly flow above London bridge. 
The tide, beyond that limit, was occaſioned by the preſſure and 
accumulation backwards of the river water. Therefore the ſoil 
there did not belong to the crown. This diſtinction ſeemed to 
be adopted in ſeveral caſes; 1 Mod. 105. Anon; 2 Roll. Abr. 
170. pl. 14, 15.; Daviess Rep. 55. 57.; Carter v. Mur- 
cot (a). He alſo ſtated the pleadings in a caſe of Chefhyre 
v. Dunball, where the ſame idea was adopted, and which had 
been ſettled, on great conſideration, by Sir Fo/eph Yates, and 

Wynne, afterwards Baron of the Exchequer in Scotland (b). 

Lord MANSFIELD told Erſezne, it was unneceſlary for him to 
reply. His Lordſhip ſaid, the diſtinction between rivers nayi- 
gable, and not navigable, and thoſe where the ſea does or docs not 
ebb and flow, was very ancient; but that what Hunter contend- 
ed for, wiz. a diſtinction between the caſe of the tide occaſioned 
by the flux of ſea water, or by the preſſure backwards of the jreſb 
428] water of a river, ſeemed to be intirely new, and that there were 
no facts ſet forth in the caſe which let in the conſideration of 

that diſtinction, That the caſe did not ſtate, whether the water, 

when the tide riſes at Richmond, is freſh or ſalt, but that it ra- 

ther took it for granted that it is ſalt, deſcribing the Thames ge- 

nerally as a navigable river. That as to the firſt and third ob- 
jections, there was no queſtion made by the caſe, on the authority 
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(a) B. R. H. 8 Geo. 3. 4 Burr. 2162. by the Solicitor General. 
(2) Thoſe pleadings were furniſhed him Y | 
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of the city to embank, or whether they had moos the direc- 


tions preſcribed by the Legiflature. - 

The verdict of guilty was ordered to be entered. 

Afterwards, in this term, on Monday, the 5th of Fane, Rous 
having moved for judgment againſt the defendants, Peckham ob- 
tained a rule to ſhew cauſe, why the judgment ſhould not be ar- 


reſted. He applied for this rule on three grounds, 1. That the 


offence, (if at all indictable, ) was for obſtructing the execution of 


the ſtatute, and, therefore, the indictment ought to have conclud- 


ed, (which it did not,) that the defendants had acted * againſt 
« the form of the ſtatute. 2. That, the proſecutors ought to 
have ſtated, that they had purchaſed the ſoil, according to the 
proviſion. for that purpoſe 1 in the ſtatute. 3. That, as there are a 
great variety of powers given by the a&, and adapted to a multi- 
plicity of different caſes, the indictment was too general and un- 


certain, not ſetting forth under * * cu « or power 


the city had acted. 


On his firſt point, he cited Hawking $ Pleas of ah . B. 2. 


c. 25. F116, where it is laid down, That if an indictment 
* Fe not conclude contra formam flatuti, and the offenee indicted 


be only prohibited by ſtatute, and not by common law, it is 
« wholly inſufficient, and no judgment at all can be given upon 


«it (a).“ But AsHnyuRsT, Juſtice, obſerving, that it was an 
offence at common law to obſtruct the execution of an act of 
parliament. this objection was abandoned, 

This day, cauſe was ſhewn, by Dunning, Davenport, Sl veſter, 
Rous, Roſe and Erſtine.— They inſiſted, that the directions in 
the act for purchaſing the ſoil, only related to the caſe of private 
owners. If the ſoil belonged to the crown, the act itſelf con- 
tained the King's conſent, and if to the city, (which they ſaid 
was moſt probable, ) it would be abſurd to apply the proviſions 
for purchaſing to ſuch a caſe. But if the caſe had even ſtated 
the property to belong to ſome private owner, but to none of the 
defendants, it would not be competent to them to queſtion what 
had been done, Let the owner complain of the ſuppoſed in- 
Jury, which he might in an action or indictment for the treſpaſs. 
He might not think it an injury, but a benefit. As to the me- 
thod purſued by the city, in the execution of the ſtatute, and 
the particular clauſes under which they had acted, their autho- 
rity was ſufficiently ſhewn in the indictment, which ſet forth the 


(a) P. 251, 
5 X ſtatute; 
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1780. ſtatute; and none but the actual owners of the ground Where 
— they had made the path could queſtion what they had done. 
The Eine Peckham, Mingay, and B. Hunter, for the n. 
— . Lord MANSFIELD abſent. br 
WirIESs, Fuſtice, —Only two of the powers in the aQ, which 
are various, are neceſſary to be obſerved upon here, viz. the 
power to improve the navigation, and the power to compel 2 
purchaſe. Now, if they are conſidered together, it will appear, 
that the improvements are to be carried on without purchaſing, 
where there is no occaſion to purchaſe, and nothing 1 18 ſtated here 
.to-ſhew, that.this was a caſe where purchaſe-was neceſſary, The 
indictment ſets forth, that the proſecutors were interrupted in 
the due execution: of the act, and that is found by the. Verdict 
I ſee no foundation for arreſting the judgment. 
-ASHHURST, Juſtice, of the ſame opinion. He ſaid, there was 
: : no ſort-of doubt on the firſt point. | | 
Bur LER, Juſtice, —As to the firſt point, it was very properly 
, given up; the indictment would have been wrong, if it had 
concluded contra formam ſtatuti. I think, on the face of the 
indictment, we muſt take the ſoil of the ſpot in queſtion to be 
in the crown ; for, though not neceſſarily, yet, primd facie, the 
ſoil of a navigable river belongs to the King. The fact of che 
obſtruction is ſufficiently averred. 
The rule diſcharged, 
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* 


N Weaneſday, the 14th of June, being the laſt day of the 

Term, Lord Mars FIELD was in court, for the firſt time 
ſince the riots. The reverential ſilence which was obſerved 
when his Lordſhip reſumed his place on the Bench, was ex- 
preſſive of ſentiments of condolence and reſpect, more affecting 
than the moſt eloquent addreſs the occaſion could have ſug- 


geſted. 


The End of TamiTy Term 20 GEORGE III. 


Y OE 1 CASES 


o * LJ * * 
- — o o „ 
* = . 20 * 
33 . ” 7 8 n 
—— ů . © OY 2. 


Monday, 
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If there is a 
plea of tender 
as to part and 
non aqumpſit 
as to the reſi- 
due, and, the 
* of tender 
eing found 
for the de- 
fendant, the 
balance pro- 
ved on the 
non aſſumpſit 
is under 40s. 
yet, if that 
added to the 
ſum tendered 
exceed 40s, 
the defend- 
ant, though 
ſubject to the 
juriſdiction 
of the county 


court of Mia 


&leſex, is not 
entitled to 
double coſts 


under 23 Gea. 


2. c. 33. 
919. 
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ARGUED and DETERMINED 


| IX TEE FOR 
Court of K 1 N G s BENCH, 
IN 


Michaelmas Term, 


In the Twenty-firſt Year of the Reign of GROROE III. 


General, C Wallace, and Runnington. 


: HAV AND again Hor xINxSs. . 


CTION of aſſump/it on a tradeſman's bill; Plea of tender | 

as to 2/. 18s. 4d. part of the demand; and non aſſumpſit as 
to the reſt. The plaintiff having proceeded to trial, there was 
a verdict for the defendant on the tender, and for the plaintiff 
on the non aſſumpfit, but with damages under 40s. viz. 75. 6. 
The defendant upon an affidavit ſtating that he reſided in the 
county of Midaleſex, obtained a rule to ſhew cauſe why he ſhould 
not be at liberty to ſuggeſt on the roll that the damages were 
under 405. in order to entitle himſelf to the benefit of the ſtatute 
of 23 Gro. 2. c. 33. 19. 

Cauſe was this day ſhewn againſt the rule, by the Attorney 
They cited the caſe of 
Pitts v. Carpenter (a), where there was a plea of ſet- off, and, 
the plaintiff having proved that there was above 4os. due to him, 
although the defendant by the ſet-off reduced the balance to 
1/. 15s. 3d. and the verdict was only for that ſum, the court re- 
fuſed a ſuggeſtion like that now applied for, becauſe they con- 
ſidered the act as meant to reſtrain parties within the juriſdiction 


(a) B. R. 7. 16 C17 Geo. 3. 1 Hi. 525. 


of 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 


* of the inferior court from ſuing in Weſtminſter Hall, only in 


caſes where the juſt demand, af tbe time of the action brought, 
appears by the verdict not to have amounted to 40%. Now, as 
in that caſe it was in the defendant's power not to have pleaded 
a ſet-off, in which event the damages muſt have exceeded that 
ſum, ſo here, they ſaid, the plaintiff could not foreſee that a 
tender would be pleaded ; and, if it had not been pleaded, the 
damages would have amounted to 34. 55. 10 ” Oy OR 

Dunning, and Baldwin, in ſupport of the rule, inſiſted, that 
the defendant ought to have taken the 21. 18s. 4d. when ten- 
dered, and then have brought his action only for the balagte. 

Lord MAN$SFIELD,—The plaintiff could not know that the 
defendant would plead a tender. The reaſon of the determina- 
tion in the caſe of Pitts v. Carpenter, is equally applicable here. 
The tender was not an extinguiſhment of the debt, and the 
queſtion is, what appears to have been due at the time of the 
action brought, for if that exceed 40 3. the inferior court has no 
juriſdiction. 
The rule diſcharged (c). 


(e) Vide Weolley v. Cloutman, M. 20 | M. 20 Geo. 3. ſupra, p. 263. and Wil:fhire * EN 


Geo, 3. ſupra, p. 244. Waſev. Wyburd, M. Lloyd, E. 20 Geo. 3. ſupra, p. 381. 
20 Geo. 3. ſupra, p. 246. Ailway v. Burrows, 


KIR K qagainſt STRICKLAND. 


OTION, by Chambre, for a rule to ſhew cauſe, why the 
defendant ſhould not be diſcharged, upon filing common 

bail. The action was debt, upon a bond, conditioned for the 
indemnification of a pariſh againſt a baſtard child. The penalty 
in the bond was 50 J. and the plaintiff, in his affidavit for hold- 
ing the defendant to bail, had ſworn that he was juſtly indebted 
to him in that ſum ; but the defendant, in the afidavit on which 
this motion was grounded, ſwore that only 3/. and ſome odd 

ſhillings were really due. 

The court ſaid the conduct of the plaintiff was altogether 
unjuſtifiable, and that he was liable to an action. That, in 
the caſe of a bond conditioned for the performance of a 
promiſe of marriage, and in ſome other inſtances, the penalty 
is the real debt; but, in other caſes, the bail could only be taken 
for the ſum to which the plaintiff would be entitled in damages 
„5 | for 
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Government 
having con- 
tracted to 
furniſh fo- 
rage for a 


certain num- 


.ber of horſes 
to be kept by 
a ſutler, and 
the contrac- 
tor for forage 
having 
agreed not to 
commute the 
forage for 
money, an 
agreement 
between the 
ſutler and the 
contractor, 
that the lat- 
ter ſhall al- 
low the for- 
mer aſum of 
money for 
each.ration of 
forage allow- 
<d for the 
whole num- 
ber of horſes 
and ſhall re- 
tain the fo- 


rage, is void. 
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#*for the breach of the condition. At firſt, however, they ſeemed 
to think they could not relieve: the defendant upon this ſammary 
application, it having been an uniform rule not to go into the 
merits, upon ſuch a motion, but to take the matter as it ſtood 
upon the affidavit to hold to bail; but, at laſt, they granted the 
rule, declaring that they were perſuaded the plaintiff would net 
venture to ſhew cauſe againſt it. 


WIL IIS and another again// BaLDPHWI X. 


"HIS was an action of afumpfit upon an agreement between 

1 the plaintiffs and the defendant, which was ſtated, in the 
firſt count of the declaration, to the following effect: The plain- 
tiffs being ſutlers to four regiments of militia encamped at Car- 
death, and as ſuch entitled to certain forage of aats and "RV | 
divers horſes daily, out of the King's magazine of oats and hay 
belopging to the camp, and which was furniſhed and ſupplied 
by the defendant, it was agreed between the plaintiffs and the 
defendant that the plaintiffs might abſtain from taking the forage, 


or ſuch part thereof as they ſhould think fit, and might leave the 


ſame to be the property of the defendant, and that he ſhould pay 
and allow them 9: d. by the ration, for every ration to which 
they ſhould be entitled, and which they ſhould ſo leave at the 
magazine for the defendant. The declaration then proceeded to 
alledge, that, in conſequence of this agreement, the plaintiffs 
had left a large quantity of forage at the magazine, which they 
were entitled to as ſutlers to the four regiments, to be the de- 
fendant's property, and became, thereby, entitled to receive a 
ſum of money from him in the ſtipulated proportion of 9 d. 
per ration, which he had refuſed to pay.— To this ſpecial 
count, were added the general counts, for goods ſold and de- 
livered, Cc. x 

The c2uſe was tried, before BULLER, Juſtice, at the Sittings 
for Midd/eſex, in laſt Trinity Term; and it appeared, in evi- 
dence, that the plaintiffs had contracted to keep 32 horſes, 8 for 


each regiment, for a limited time; during which they were to be 


allowed, for cach horſe, a ration a day, conſiſting of 18 lb, of 
hay, and 8 56. of oats: That the defendant was a contractor with 
government, and, by Bis contract, was bound not to commute 


the allowance of forage for money, and that, in truth, the 


plaintiffs 
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#plaintiffs had only kept 14 or 15 horſes, inſtead of 32. A ver- 
gict was found for the plaintiffs, but with leave to move to ſet 
it aſide, and enter a'nonfuir. | 

A rule was afterwards moved for, and granted, in Trinity 
Term, to ſhew cauſe, why a nonſuit ſhould not be entered, or 
why, if that part of the rule ſhould, upon ſhewing cauſe, be 
diſcharged, the defendant fhould not be at liberty to move in 
arreſt of judgment. The ground for arreſting the judgment was, 
that the agreement was illegal and void, on the face of it, as 
ſtated in the declaration, tending manifeſtly to enable the parties 
to defraud the public, and divide the profit arifing from the value 
of forage for horſes never kept by the plaintiffs —But, if there 
Vas not ſufficient on the declaration to ſhew the illegality of the 
agreement, it was contended, ithat ſuch illegality was clearly eſta- 
'bliſhed by the evidence. dd 152 

The Attorney General, and Coruprr, now ſhewed cauſe. They 
ſaid, that, to make the agreement void, it muft appear to be a 
certain conſequence that the publie muft be prejudiced by it, 
which was not the caſe ; for it neither followed, that, if money 
was received inſtead of the rations of forage, the plaintiffs would 
not keep the ſtipulated number of horſes, and provide forage 
elſewhere, nor, if the full quantity of forage was delivered over 
by the defendant, that the plaintiffs would employ it to feed the 
number of horſes they were bound to keep. 

Dunning, and Baldwin, were to have argued on the other fide, 
but were ſtopped by Lord MansF1tLD. 

Lord MANSPIELD, No power of words tan ſo bend this cafe 
as to make it appear otherwiſe than as a foul agreement between 
the parties. The queſtion is not, whether the plaintiffs may 
not find out a method of cheating government although they 
ſhould take the forage, but whether what they have done is nor 
a method of cheating government. The plaintiffs are bound to 
keep eight horſes for each of the four regiments, and, in eaſe of 
them, government 1s to feed the horſes, ſupplying a certain 
quantity, by the day, for each horſe that ſhall be kept. By this 
agreement, the plaintiffs are to have a compoſition for the forage 
for the whole number of horſes whether they are kept or not, 
which is a clear fraud upon the public..—As to the queſtion 
whether a nonſuit ſhall be entered, or the judgment arreſted, the 
caſe is much ſtronger againſt the plaintiffs upon the evidence, 
than as ſtated in the declaration. 

The rule made abſolute for a nonſuit to be entered. 
BARNFATHER 
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— 
nu, and another, Executors of Morrar, 

Friday againſ} Joxpax and another. 

10th Nov. 
In covenant HE plaintiffs, as executors of an dene of the leſſor 
for rent f Tr b ht thi 8 acti On f 
againſt an of certain pPremiies, broug 1 1 O covenant, for 


_— - + rent in arrear, againſt the defendants JoRDAN and LErevxe, 
aſſignmen 
a feme covert as aſſignees of the original leſſee. The defendant 3 


before the . 
. pleaded, That, before the rent in queſtion became due, he 


is agood plea aſſigned his intereſt to Jordan; which the plaintiffs admitted 


124 35] on the record. Jordan pleaded, That, before the rent be- 
came due, Lefevre aſſigned his intereſt to him, and that he 
aſſigned to one Catharine King ſton. Replication, That at the 
time of the aſſignment to Catharine King ſton ſhe was covert 
of one Thomas King ſton her huſband, whe was ſtill Uriog— 
General Demurrer. 

This caſe ſtood in the paper, and was to have been argued 
this day, by Morgan, for the plaintiffs, and Mood, for the de- 
fendants; but Vood admitted, that he could not ſupport the re- 
plication, on the authority of Coke Littleton, where it is 
laid down, That a feme covert is of capacity to purchaſe of 
others without the conſent of her huſband, and that though 
he may diſagree, and diveſt the eſtate, yet if he neither agree 
nor diſagree, the purchaſe is good ().“ 

He moved for leave to withdraw the replication, and reply 4: 
novo, upon payment of coſts ; which was granted, 
(a) Co. Litil. 3. 4. Alſo 356. 6. 
Warzks again// Ocpen and another, Adminiſtrators 
Friday, | of M1 E L. 

10th Nov. | | 

OT ee EB T upon a bond againſt the adminiſtrators of the 

miniſtrator obligor. Declaration of laſt Eafter Term. — Plea, Plene 

_ tt adminiſtravit, except goods and chattels to the value of 48 /. 


preter acer- 2. 10d. and with reſpect to the ſaid 48 J. 25. 10 d. that the 


tain ſum, an 


afterwards to another action brought in the ſame term plead alſo plene adminiſtravit prater the ſame ſum, 
and as to that ſum that he had confeſſed it in the other action, ſuch plea is a good bar, 


defendants 
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defendants had confeſſed aſſets to that amount to another action 
on a bond of the teſtator's, of the ſame term, and then depend- 
ing againſt them General Demurrer. | 

er, for the plaintiff,—An action depending and a confeſſion 
of aſſets, without judgment, is not a good plea in bar to an action 
againſt executors or adminiſtrators. In the other action againſt 
the defendants it is probable the plaintiff ſuſpected the truth of 
the plea, and therefore took time to enquire into the fact, be- 
fore he would fign judgment for the 48 J. 2s. 10d. If ſuch a 
plea as this were to be allowed as a bar to another action, a 
door would be opened to the moſt palpable fraud, by collufion 
between the defendant and ſome friendly creditor, which other 
bond fide creditors might never be able to prove; aſſets might 
be confeſſed and protected by ſuch a plea, and all other demands 
fruſtrated, altho' the firſt plaintiff ſhould never proceed nor 
mean to proceed to judgment. It is not priority of action but 
of judgment which gives a preference to creditors in the ſame 
degree. He who firſt obtains judgment is entitled to be firſt 
paid, and here it ought to be conſidered as the lacbes of the 
plaintiff in the other action, that he did not enter up judgment 
of the aſſets confeſſed. It is true an executor or adminiſtrator 


cannot pay a debt of the ſame degree, after action brought 


and notice given of ſuch action, unleſs there is judgment for 
the debt which he pays, but he may pay ſuch debt after judg- 
ment, and he is entitled to give it a preference by impar- 
lances and pleading dilatory pleas to the firſt action, and, in 
the mean time confeſſing judgment for the ſecond demand. 
This is laid down in Wentworth's Office of Executors (a), and 
in the caſe of Blundwell v. Loverdell (5), where the court dife 
tinguiſhes between ſuch a preference given by the conſent of an 
executor or adminiſtrator, in favour of a juſt debt, and where 
a debt is ſet up by covin and colluſion, The defendants, here, 
were in no danger of being obliged to pay the amount of the 
aſſets in their hands twice over, for if they had confeſſed judg- 
ment to the preſent plaintiff, they might have availed themſelves 
of that judgment in a plea of puis darrein continuance to the 
other action. | 
Mood, for the defendants, —If this plea is not a good bar, exe- 
cutors and adminiſtrators will be under great difficulties, and 
liable, in numberleſs inſtances, to account for the ſame aſſets 


(a) 145. (2) C. B. Hil, 12 Car, 2, 1 Sid. 24, 
5 2 to 
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1780. to two or many different creditors. What other ſtep was left for 
27 the preſent defendants to take? The two actions were brought at 


WaTrRs 


82 one and the ſame time, (and by the ſame attorney). They had 
only the ſum confeſſed by the plea in their hands, and could 
not divide it between the two creditors; for, if they had con- 
feſſed one half of it to each, and they had replied aſſets ultra, 
and iſſues had been joined, verdicts muſt have been found againſt 
the defendants in both actions. They could not make a voluntary 
payment to the one, after notice of the action by the other. In 
hort, they had nothing left but to apply the aſſets by pleading, 
to one of the demands, and thereby put the plaintiff in that action 
in a ſituation to recover judgment, and then plead their having 
done ſo, in anſwer to the other demand. In an anonymous cafe 
in Shower (a) it is ſaid, that, in caſe an executor have three or 
four bonds againſt him, and they all come to trial at once, being 
for 20 J. a- piece, and the executor hath aſſets to the amount 
only of 20 J. yet he ſhall be chargeable to them all; therefore 
it would have been beſt for him to have confeſſed a judgment 
to one of them, and that he might have pleaded to the other, 
Now the defendants have done all that depended on them to a& 
in the manner there pointed out. The judgment itſelf is not in 
their power, it is the act of the court, which ought to follow 
of courſe on the confeſſion of aſſets to the other plaintiff, and 
it is not to be preſumed that he will neglect to avail himſelf of 
it. The plea confeſſing aſſets to him on the records of the 
court is a notorious and public appropriation of thoſe aſſets. to 
his debt. If the plea was fraudulent or collufive, that might be 
replied. | 
Lord MANSFIELD having: aſked Wood, if he had ever ſeen 
ſuch a plea, he ſaid he had-not, but that there was no caſe nor 
authority againſt it; upon which his Lordſhip faid, he thought 
the plea accounted very properly for the aſſets; that the plaintiff 
was endeavouring unjuſtly to-compel the defendants to pay 
the amount of the aſſets twice over; and unleſs there had 
been the ſtrongeſt authorities againſt the plea, it ought to be 
ſupported. | 
'WiLLEs, and ASHHURST, Juſtices, of the ſame opinion. 
BULLER, Juſtice, —This is certainly a new caſe; I believe 
there never has been ſuch a plea before; but juſtice is ſo clearly 
in favour of the executors, that, unleſs there were the ſtrongeſt 
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eauthotities againſt the plea, the court muſt ſupport it. This 
js a caſe which is entitled-to greater favour than where there is a 
priority in the judgment and not in the plea, for as to confeſſ- 
ing judgment that 1s an act of preference ſhewn'by the executors 
themſelves, but here the preference has been obtained by the 
greater vigilance of one of the plaintiffs, in calling for a plea 
before the other. All legal means may be uſed to obtain ſuch a 
preference. The defendants, in the firſt plea they put in, told 
the real truth of their ſituation, which they were obliged to do, 
and having confeſſed aſſets to a certain amount, they became 
bound by the courſe of law, to pay thoſe aſſets to the plaintiff 
in that action. Shall not this be a ſufficient anſwer to the other 
demand? It would be a monſtrous hardſhip indeed, if the de- 
fendants ſhould be obliged to pay the money twice over, and be 
turned round to ſeek for redreſs in a court of equity. I there- 
fore think this is a good plea. | 

Bower moved, and had leave, (on the ground of the caſe being 
new,) to withdraw the demurrer, on payment of coſts, the de- 
fendants to be at liberty to amend their plea, by ſtating the 
judgment which in the mean time had been entered up in the 
other action, the plaintiff to pay the expence of this amendment, 
and to take judgment of aſſets quando acciderint. 


EATO N againft ] AQUES. 


"HIS was an action of debt for rent, againſt the defendant as 
aſſignee of one Denys, the original leſſee, —The declara- 

tion ſtated an indenture of leaſe from the plaintiff to Denys, his 
_ executors, adminiſtrators, and aſfigns, for 21 years, at a rent 
therein mentioned; that Denys by virtue thereof entered and 
became poſſeſſed of the premiſes ; and * that being fo poſſeſſed, 
on the 21ſt of Fune, 1777, all the eſtate, right, title, term of years 
to come and unexpired, property, profit, claim, and demand what- 
ſoeyer of the ſaid Denys, of, in, and to the faid demiſed premiſes, 
by aſſignment thereof then duly made, came to and veſted in the 
defendant, by reaſon whereof the defendant became, and was, 
and from thence hitherto had been, and ſtill was, poſſeſſed of and 
in the ſaid demiſed premiſes; and that ſince he was and became 
aſſignee as aforeſaid, a year's rent had become due at Chriſtmas, 


1779. 
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If a term is 


aſſigned by 
way of mort- 
gage, with a 
clauſe of re- 
demption, 
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mortgagee as 
aſſignee of all 
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right, title, 
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has been 
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*; 779, and was in arrear. — The defendant Pleaded, That all the 
eſtate, right, title, &c. (in the words of the declaration,) did not 
come to and veſt in the defendant, by aſſignment thereof, and. 
that he was not poſſe ed of and in the ſaid demiſed premiſes in 
manner and form, Cc. — Iſue being joined upon this plea, the 
cauſe came on for trial, before BULLER, Juice, at the Sittings for 
Middleſex, in laſt Trinity Term, when a verdict was found for 
the plaintiff, ſubje& to the opinion of the court upon a caſe, 
which ſet forth, —** That, on the firſt of December 1775, the 
plaintiff demiſed the premiſes in queſtion to Denys, as ſtated in 
the declaration, That, on the 2 1ſt of June 1777, by indenture 
made between the ſaid Denys, of the one part, and the defendant 
of the other part, after reciting the ſaid indenture of leaſe, the 
ſaid Denys (for the conſiderations therein mentioned) bargained, 
ſold, aſſigned, transferred, and ſet over unto the defendant, 
his executors, adminiſtrators and affigns, the premiſes demiſed 
by the leaſe, and all the eſtate, right, title, intereſt, 3 
Tenewal, term of years, and time to come and unexpired, p 
perty, profit, claim, and demand whatſoe ever of the ſaid Dez 
of and in the ſame, by virtue of the id Teaſe, or otherwiſe how- 
ſoever, to hold unto the defendant for all the reſt, reſidue and re- 
mainder of the ſaid term of 21 years, by the ſaid indenture of 
leaſe demiſed, and /ubje# nevertheleſs to the rents and covenants 
therein contained, and which are on the tenant's part to be paid 
kept and performed, in which ſaid indenture is contained a pro- 
viſo for making the ſame void on payment of 114/. and intereſt at 
4 per cent. per annum in manner following, viz. 27. 175. being 
half a year's intereſt thereof, on the 21ſt of December then next 
enſuing, the further ſum of 2/7. 175. on the 21ſt of June, 1778, . 
the further ſum of 21. 175. on the 21ſt of December in that year, 
and the further ſum of 116“. 175. on the 2 1ſt of June, 1779, and 
there is another proviſo and agreement between the parties that, 
until default ſhould be made in payment of the 1141. and intereſt, 
contrary to the intent of the ſaid proviſo, it ul be lawful for the 


ſaid Denys, his executors, adminiſtrators and aſſigns, ts bold and 


enjoy the premiſes without interruption from the defengant ; That 
the intereſt which became due on the ſaid mortgage was regu- 
larly paid up to and on the 21ſt day of December, 1778 ; That the 
defendant never Bad poſſeſſion of the houſe under the mortgage. 
The queſtion ſubmitted to the court was,. Whether the plain- 

tiff 
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eff # was entitled to recover the rent which became due at 1780, 
Chriſmas, 1779, from the defendant. e — 

Mood, for the plaintiff,.— The only queſtion is, whether an 23 


action of debt will lie againſt the aſſignee of a leaſe before he JAG. 
takes actual poſſeſſion. In the fir? place, it will certainly lie [449] 
zeainſt an original leſſee for years, before entry, This is ſettled 
by the caſe of Bellafis v. Burbreck (a), where it was held, that, 
in debt for rent, upon a leaſe af will, the plaintiff muſt ſhew an 
occupation, becauſe, the rent being due only in reſpect thereof, 
it muſt appear to the court when the leſſee entered, and how long 
he occupied, but that, on a leaſe for years, entry or occupation 
need not be ſhewn, for, though the defendant neither enters not 
eccupies, he muſt pay the rent, it being due by the leaſe on 
contract, and not by the occupation. So in Coke Littleton (b) 
it is laid down, that a leſſee for years before entry hath an intereſt 
which he may grant over to another. Secondly, In what reſpect 
does the ſituation of an aſſignee differ from that of the original 
leſſee, before entry? Is there more ſolemnity required in trans- 
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ferring property to an aſſignee than to a leſſee? The aſſignment 1 

veſts the compleat intereſt of the leſſee in the aſſignee. In Cook | 9 
v. Harris (c), which was an action of debt for rent againſt the 1 
aſſignee of a term, it is ſaid, by Lord Hor r, that the ancient Ml 
method of pleading aſſignments was virtue cujus” the aſſignee 38 
entered and was poſſeſſed, but that this method was now diſuſed, | my 
for the aflignee had the eſtate in him before entry. If he has _ 
the eſtate of the leſſee in him, he muſt be liable to the ſame . 
conditions to which the leſſee himſelf was ſubject before entry. "i 
It is true there is a proviſo in this aſſignment that the leſſee ſhall 1 
hold the premiſes till default ſhall be made in the payment of 1 
the intereſt, but {till the whole legal property veſted in the mort- 4 f 
gagee from the time of the aſſignment, and the mortgagor be- N 9 
came his mere tenant by ſufferance, and might have been turned 1 
out by an ejectment without notice, as ſoon as there was a de- 79 
fault of payment; which there was in this caſe before the rent now #8 
ſued for became due. Suppoſe the premiſes had been under-let 188 
by the mortgagor ; the mortgagee might have brought an action Al 
for the rent againſt the under-tenant, according to the late deter- 1 
mination of this court in the caſe of Moſs v. Gallimore (d). Sup- "ny 
(a) C. B. M. 8. Will. 3. 1 Salk. 2cg. (e) B. R. M. 10 Vill. 3. 1 IL. Rayn. 367. f 5 
5. C. 1 T. Raym. 170. (4) M. 20 Ci. 3. ſupra, p. 259. 1 
(0 46. b. ow | x th. 
SL a poſe { i, 
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CASES IN MIcHAELMAS TERM 


pole * there had been an actual demiſe of the whole abſolutely to 
the defendant, and he had made a ſeparate. under - Ieaſe to tho 
mortgagor to continue till there ſnould be a default in the pay. 
ment of intereſt or principal, could there be any doubt that, in 
ſuch caſe, the defendant would have been liable to an action for 
the rent? Here, the ſame thing has been done in ſubſtance, only 
by one inſtrument inſtead of two. This is very different from 
the caſe of a leaſe for lives, where livery of ſeiſin is neceſſary, 
without which the delivery of the deed is not ſufficient to give 
effect to the conveyance. By the very terms of the aſſignment 
the defendant is made liable for the rent, and Subjett to the co. 
Venants. | 
Rooke, for the defendant, b is a 88 of great impor- 
tance to all mortgagees. It amounts. to this; whether a mort. 
gagee of a leaſe for years, who has never taken poſſeſſion, may 
be compelled, by a ſtranger, to ſubmit to all the conditions and 
covenants in the leaſe, although he is willing to wave all benefit 
from it. The inconvenience of ſuch a doctrine would be mon- 
ſtrous. A mortgagee might loſe his capital and intereſt, and 
alſo be compelled to pay rent, without deriving a farthing from 
the eſtate. But where is the hardſhip on the landlord: if the 
action is not ſuſtained * He has choſen his own leſſee ; he never. 
depended on the credit of the aſſignee; and the only implied 
bargain he has made with the leflee relative to aſſignment, is, 
that if he lets another into the enjoyment of the eftate, that 
perſon ſhall be liable. Is the defendant an aſſignee of that ſort 
whom the law conſiders as liable? The plaintiff bas declared 
that all the eſtate, right, title, Cc. came to the defendant, and 
that by reaſon thereof, he became poſſeſſed. Is this true in 
fat? Lord Hol r's difum in Cook v. Harris was: extta · judi- 
cial, and, both before and ſince that time, all declarations in 
this court, againſt aſſignees, have ſtated entry and poſſoſſion. 
(Bur TER, Juſtice, aſſented to this, and ſaid i it was ſo in all the 
courts.) Here, there was no poſſeſſion; and, beſides, a/! the 
eſtate, right, Cc. was not aſigned, for the court will take no- 
tice of the difference between an abſolute aſſignment, and one 
which is conditional, and made only to ſecure the payment of 
money: The point decided in Me v. Gallimore was, that a 
mortgagee may diſtrain for the rent, before actual entry; but he 
muſt give notice of the aſſignment to the tenant, and by that 
act he avows, inſtead of waving his intereſt under the afignment. - 
But the tenant could not compel bim to enter, or receive the 


rent. 
* 
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*cent. I admit that debt lies againſt the original leſſee, before 
entry, becauſe, between him and the leſſor, there is a privity of 
contra. But here there 1s not, nor any privity of efate, till 
poſſeſſion. Tt will be aſked, if the affignee can difavow the aſſign- 
ment or not, as he pleaſes, before entry? I anſwer, that, as 
between him and the affignor, he cannot, becauſe of the privity 
of contract between them; but, as between him and other per- 
ſons, hem x. 1 | | | 

Wood, in reply, —It does not appear, upon the caſe ſtated, 
that the mortgagee has waved all benefit of the mortgage, In- 
deed how could he wave it. It was his own fault to take it, 
and it cannot be ſurrendered but by a written conveyance. There 
is no diſtinction between an abſolute and a conditional aſſigu- 
ment with regard to the prefent queſtion. Beſides, when the 
mortgage was forfeited, the aſſignment to the defendant became 
abſolute, and he then was compleat owner. As to the poſſeſ- 
fion alleged in the declaration, that is a mere inference of law, 
and is not traverſable. It has been decided over and over again 
that, if a deed is declared upon, and, after ftating the deed, the 
declaration proceeds virtute cujus, &c. the deed only, not the 
ſubſequent part, can be traverſed. After the forfeiture, the mort- 
gagee might have brought an ejectment, and might then have 
recovered the meſne profits from the time of the forfeiture. 

Lord MAansFIELD,—In point of fact, this caſe maſt have ex- 
iſted for a century paſt, in a thouſand inſtances; in this great 
town particularly, building eaſes have been, and are, perpe- 
tually mortgaged ; and yet no inſtance has been found where 
the ground landlord has attempted to charge the mortgagee, 
not in poſſeſſion, with the rent or covenants, This is a ſtrong 
argument againft the plaintiff, - eſpecially where the caſe is ſo 
hard, ſo unjuſt, and unconſcionable, Numberleſs inconve- 
niences would ariſe, if ſuch a demand could be ſupported. The 
mortgagee never aſks whether the rent is paid; he only looks to 
his ſecurity; and, when the principal and intereſt are paid, he re- 
aſſigns. But, if the plaintiff is right, a mortgagee might be called 
upon, years after ſuch. re- aſſignment, for arrears or breaches of 
covenant during the affignment : The conſequences would be 
terrible. And all this ariſes from a mere flip in the attorney, 
in making, the conveyance ; for if he had made it an under- 


leaſe, by leaving a reverſion of a day in the mortgagor, the. 
landlord would have had no pretext to call upon the mortgagee (a). 


3 | (a) Holferd v. Haich, E. 19 Geo, 3. ſupra, 183, 
e | Though 
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* Though no caſes have been cited at the bar which apply to the 
preſent queſtion, we have found two in Vernon, which I will 
ſtate, . that it may not be ſuppoſed, after this Judgment, that 
they were overlooked. —The firſt is the caſe of Sparkes v v. 
Smith (6). A bill having been filed againſt the mortgapee of a 
term to compel him to diſcover whether the leaſe had not been 
aſſigned to him, and to perform the covenants, the court laid, 
that, as the defendant was only a mortgagee, and never had been 
in poſſeſſion, they would not afliſt the plaintiff to charge him, 
or decree him to perform the covenants, —The other caſe; is that 
of Pilkington v. Shaller (c), which certainly cannot be ſupported; 
for the court, there, refuſed to relieve the mortgagee becauſe it 
Was bis own fault to take an aſſignment of the whole term, and 
not an under-leaſe; bat that is a very common ground of relief in 
equity. — Theſe caſes, therefore, leave the queſtion as it ſtood 
upon the argument at the bar; and, there being no ſolemn well 
conſidered deciſion, we muſt reſort to principles. In leaſes, 
the leſſee, being a party to the original contract, continues 
always liable, notwithſtanding any aſſignment ; the aſſignee is 
only liable in reſpect of his poſſeſſion of the thing. He bears the 
burthenwhile he enjoys the benefit, and no longer; and, if the 
whole is not paſſed, if a day only is reſerved, he is not liable. 
To do juſtice between men, it is neceſſary to underſtand things 
as they really are, and conſtrue inſtruments according to the in- 
tent of the parties. What i is the effect of this inſtrument be- 
tween the parties? The leſſor is a ſtranger to it. He ſhall not 
be injured, but he is not entitled to any benefit under it. Can 
we ſhut our eyes and ſay it was an abſolute conveyance ? ? It was 
a mere ſecurity ; and it was not, nor ever is, meant, that poſ- 
ſeſſion ſhould be taken till default of payment, and the money 
has been demanded. The legal forfeiture has only accrued fix 
months, and if the mortgagee had wanted poſſeſſion, he could 
not have entered vid facti. He muſt have brought an ejectment. 
This was the underſtanding of the parties, and is not contrary 
to any rule of law. It was not an e of alt the” mort- 
gagor's eſtate, right, title, &c. 
WIIIES, and ASHHURST, 7Ju/iices, of the ſame opinion. 
BULLER, Fuſtice, —It was admitted at Ni Prius, that this was 
a new queſtion [1]. I therefore could only form my opinion upon 
[1] It appears that, in fact, in Pilkingron ] in poſſeſſion ; but it is probable no defence 


v. Shaller, a leſſor had recovered at law | had been _— | 
againſt a mortgagee who had neyer been | 


(5) Cane. M. 1692. 2 Fern. 275. I 19 Cane. 7. 1700, 2 Fern. 374. 
| general 
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* general principles, which I did in favour of the defendant, both 
gm the juſtice of the caſe, and the conſtant form of pleading, 
But, the point being new, I thought it fit to be brought before 
the court, for their deciſion, It has been argued, at the bar, on 
2 ſuppoſed analogy to different caſes, The caſe of Bellaſs v. 
Burbreck (a) makes rather againſt the plaintiff” Why is it there 
ſaid that a leſſee for years is liable, without entry? Becauſe the 
rent is due by him in reſpect of the contract. But, an aſſignee 
is only liable in reſpect of the thing enjoyed; and, therefore 
the preſent caſe is more like that firſt put in that of Bellgſis v. 
Burbrecb, viz, the caſe of a leſſee at will, who is only liable in 
reſpect of his occupation, The other authority mentioned on 
the part of the plantiff is merely a di#um of Lord Holt, who was 
clearly miſtaken as to the form of pleading ; for I have looked 
into the precedents, and they always allege “ virtute cujus” the 
aſſignee entered and was poſſeſſed. Beſides, Lord Holt does not ſay 
that the aſſignee has the eſtate in him to @// purpoſes before 
entry, and I admit that, to many purpoſes, it paſſes by the deli- 
very of the deed. For the reaſons given by my Lord, I think 
there is a great difference between an abſolute and a conditional 
aſſignment, in the nature of the contract itſelf, In the one caſe 
the aſſignee has the ſubſtance; in the other only a ſhadow. But 
I do not agree with Mr. Food, that if even the aſſignment were 
abſolute, the action would lie, without poſſeſſion. There is no 
inſtance. The diſtinction between a naked right, and the bene- 
ficial enjoyment, is founded in ſound reaſon; and there are autho- 
rities in Danvers's Abridgement, Title, Rent (b), where the court 
declared that the ground upon which aſſignees are made liable is 
becauſe they have enjoyed the profits. I do not wonder that there 
are no old caſes on this queſtion ; it is probably by means of the 
regiſter act, which enables ſtrangers to pry into other people's 
titles, that this mortgage has been diſcovered. But the queſtion 
here being, whether mere nominal aſſignees with the naked 
right, or only ſubſtantial aſſignees in the actual enjoyment of the 
eſtate, ſhall be liable to this action, I think that only thoſe of 
the laſt deſcription are liable. 
The Poſtea to be delivered to the defendant [1]. 


[1] The following caſe was determined in | ſgnee of the original leſſee. The defendant 
this court, M. 22 Geo. 3. | pleaded two different pleas, The fr was 
WALKER . Rexves. demurred to. In the cn he ſtated, that, be- 


Covenant, for ® rent reſerved upon a leaſe, fore the rent in queſtion became due, he aſ- 


dy an aſugnee of the reverſion nn an al- A all the eſtate, title, intereſt, and term of 
years" 


(a) Supra, 5. 4. Note (a). | | (8) 2 Dan, 484. 
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| Riggs entered, and was, and ftill is, poſe/ea, 


on the caſe of Eaton v. Fagues, and con- 
. tended, that it followed from the doctrine 
of the court there, that, till a ſecond aſſignee 


— cent, for him to controvert the caſe of Eaton 
v. Jaques, but inſiſted that the determina- 
tion of that caſe turned principally upon the 


having ever been traverſed; that it was im- 


field in Eaton v. Jaques, the court of Chan- 


CASES IN MICHAELMAS TERM 


years which he then had to come in the premi- | 
ſes, to one Riggs, by virtue of which aſſignment 


thereof, Ac. To this plea the plaintiff re- 
plied, that, at and after the time when the 
rent in queſtion' became due, the defendant 
remained and continued in poefion of the 
premiſes, without this, that the ſaid Riggs, at | 
any time before the rent became due, and 
in arrear, entered into the premifſes, and was 
F2fefſed thereof. The defendant demurred to 
this replication, and ſhewed for cauſe, that 
the plaintiff had therein traverſed, and at- 
tempted to put in iſſue, matter of law only, 
and not any matter traverſable or iſſuable. 
The caſe was argued, on Tuęſday, the gth of 
Newember, by Bower, for the plaintiff, and 
Chambre for the defendant. Bower relied 


enters and takes poſſeſſion, the firſt continues 
liable to the rent and covenants. Chambre 
ſaid it was unneceſſary, and would be inde- 


aſſignment appearing to be a mortgage and 
ſecurity for money, and not a ſubſtantial 
transfer of the property. That none of the 
reaſoning in that caſe was applicable to an 
abſolute aſſignment without entry, except 
the obſervation, that all the precedents aver 
aftual entry and poſſeſſion. But he inſiſted 
that there were no inſtances of that averment 


material, like the allegation ** / being there- 
unto requeſted” in actions of afſump/it, and 
many other averments as to time, place, &c. 
which are not traverſable: He ſaid that, in 
both the caſes in Vernon, cited by Lord Mans- 


cery took it for clear law, that covenant 
would lie againſt an aſſigneee before entry; 
but that it was enough for him to ſhew that 
the defendant in this action was not liable: 
He was not bound to prove that the laſt 
aſſignee was. As to this he cited the ſame paſ- 
ſage in Coke Littleton which Weed had done 
in Eaton v. Jaques, and alſo Litil. 289. and 
5 Co. 124. 6. to ſhew what intereſt paſſes to a 
jeſſee before entry, and contended, that as 
large an intereſt muſt paſs from a leſſee to 
his aſſignee, or from one aſſignee to another, 
before entry, and therefore, in ſuch caſes, 


ꝓ—õ— — 


nothing more remained with the leſſee or 


meſne aſſignee, but a mere A poſſeſſion, 
without any right, exactly as if he never had 
had any other right: That this was not 
ſuch a privity of efate as could ſupport an 
action of covenant: And, when the aſlign. 
ment had been made, as in the caſe before 
the court, not by an.original leſſee, but by 
a meſne aſſignee, it would follow, tliat a; 
he had no privity of contract with the leſſor, 

no ground would remain to ſupport the 
action againſt him. Bower having faid, that 
if meſne aſſignees could, by fraudulent and 
ſecret aſſignments, diſcharge themſelves, and 
ſtill retain the poſſeſſion and enjoyment of 
the eſtate, it would be attended with great 
inconvenience to leſſors. Chambre anſwered, 

that if the ſecond aſſignment had been made 


1 fraudulently in this caſe, the fraud ſhould 


have been averred, as was done in a caſe in 
Vent. 329. 331 Auen. He alſo mentioned 
Lekeux v. Naſh, H. 18 Geo. 2. 2 Str, 1221, 


-as another authority to ſhew that a fraud in 
the aſſignment cannot be taken advantage 


of unleſs it is pleaded.— T he court took 
time to conſider, and on Friday, 16 Nov. 
Lord Mansfield delivered their opinion. He 
ſaid, they did not enter into the merits of 
the fir/t plea, (and of which J have not taken 
any notice, both for that reaſon, and be- 
cauſe it was not at all applicable to the caſe 
in the text,) for that they were unanimous in 
thinking that the replication to the ſecond 
was not good, unleſs it had gone farther, 
and charged the ſecond aſſignment to have 
been fraudulent. By the aſſignment, the 
title and poſleſſory right pafled, and the 
aſſignee became poſſeſſed in law. As to ac- 
tual poſſeſſion, that muſt depend on the na- 
ture of the property, whether it can take 


| place. It might be a waſte or unprofitable 


ground, as ſeemed to have been the caſe here. 


| —(From the firſt plea it appeared to be ground 


meant to be built upon.)—T his caſe was by 
no means like Faton v. Jaques, for the aſſign- 
ment there, being a mortgage from the nature 
vof the tranſaction it was not an aſſignment to 


this purpoſe ; it was a mere ſecurity ; the till 


mortgagee called for his money, the mort- 
gagor was to be left in poſſeſſion, and to pay 
the intereſt z and it was not underſtood by 
either of the parties, that the mortgagee 
ſhould be liable for the rent. 


In point of fact, the laſt aſſignment in this 
caſe of Walker v. Reeves was only as a 
mortgage ſecurity. Therefore, if the plain- 
tiff, inftead of replying that Riggs did not 

| take 
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take poſſeſſion, had traver/ed, by his repli- 
cation, the allegation of the plea, that the 
defendant had aſſigned all the eftate, title, 
"tereſt, He. and upon iſſue being joined, 

it had appeared on the trial, that the aſſign- 


titled to a verdict, on the authority of Eaton 
v. Jagues. 


ts, 


The KING againſt ADDERLEY. 

HIS was a rule to ſhew cauſe, why a ſuperſedeas ſhould 

not be granted upon an attachment iſſued againſt the 
defendant for not obeying a rule, to return a writ which had 
been directed to him when ſheriff of Warwickſhire. The facts 
of the caſe were ; That the defendant went out of office on the 
12th of February laſt, at 4 o'clock in the afternoon, and was 
not ſerved with the rule in queſtion till the zoth of Fuly fol- 
lowing. By 20 Geo. 2. c. 37. $2. It is enacted, That no 
« ſheriff ſhall be liable to be called upon to make a return &f 
any writ or proceſs, unleſs he be required ſo to do within fix 
* months after the expiration of his office,” and a month in 
law is a lunar month, or twenty-eight days, unleſs otherwiſe 
expreſſed (a). February, in this year, conſiſted of twenty-eight 
days, and, therefore, if the day on which the office expired 
was to be reckoned in, to make up the fix months, the rule 
was ſerved a day too late, and the defendant was entitled to the 
protection of the ſtatute. | 

On Turſday, the 7th of November, the caſe 'was argted; by 
the Attorney General, and Wheeler, in ſu pport of the rule, and by 
Dunning, on the other ſide, 

Three queſtions were made, v7. 1. Whether the day of quit- 
ting the office ſhould be confidered as included in the fix months, 
or excluded? 2. Whether the proceeding by attachment was not 
irregular, the defendant being no longer an officer of the court, 
and whether the proceſs ought not to have been a diffringas ? 
3. Whether the defendant, if not protected by the ſtatute, muſt 
pay a fine equal to the whole debt, or whether he was not en- 
titled to relief, upon equitable circumſtances to be laid before the 
court by affidavit. 

1. On the fir ft queſtion, the court were, at firſt of opinion, 
that the day on which the old ſheriff quits his office, was not to 


(a) 2 Black, Comm. 141. 
5 be 


ment contained a proviſo of redemption, it 
ſhould ſeem that he would have been en- 
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1780. be reckoned in the fix months; for there is no fraction of a 
— and he might be called upon to act in the courſe of that day, 
8 2. As to the ſecond queſtion, it was argued, on the part of the 
Ansseket. defendant, that the ſame practice ought to obtain with regard 
to rules to return writs, and rules to bring in the body, and 
that, in the latter caſes, the proceeding againſt the old ſheriff 
is always by diffringas. The maſter, however, on being re. 
ferred to by the court, certified, that a difference had always 
prevailed, and that, for not obeying a rule for returning a writ, 
the conſtant courſe is to proceed by attachment; and Burr, 
Fuſtice, ita ſtated a reaſon for the diſtinction, for he obſerved, 
that the writ, in ſtrictneſs, ought to have been returned be. 
fore the old ſheriff was out of office, and therefore the con- 
tempt was actually committed while he was a ſervant of the 
court. 

3-. With regard ta the third queſtion, Lord MansFiELD ſaid 
he did not recollect any inſtance where the court had exerciſed 
an equitable juriſdiction in ſuch a caſe as this, by enquiring in- 
to the actual damage ſuſtained by the default of the defendant, 

and compelling him to make ſatisfaction only to that extent. 

The maſter then referred to, ſaid he knew of no ſuch inſtance, 
but BuLLER, Juſtice, ſeemed to conſider, that when the ſheriff 
ſhould come to purge the contempt, it would be competent for 
the court to moderate the puniſhment, and not impoſe a fine to 
the amount of the whole debt, though, in order to proportion it 

to the actual damages, he theyght they muſt be aſcertained by 
a jury. 

Lord MansF1ELD then obſerved, that this queſtion was not 
then before the court; and ASHHURsT, Juſtice, having propoſed 
that the attachment ſhould lic in the office for 10 days, with 
liberty for the defendant to apply, in the mean time, to have it ſet 
aſide upon terms, a rule was pronounced to that effect. 

Afterwards, on this day, Lord MansF1eLD delivered the 
opinion of the court, as follows. 

Lord MAansFiELD,—We have altered our opinion on this 
caſe, upon grounds which I will mention. The old ſheriff, on 

| the 12th of February, turned over, by indenture, to his ſucceſſor, 
{448 ] all un-executed proceſs (a). The. act, by its title, purports to 
be made for tbe eaſe of ſheriffs with regard to the return of 

proceſs. We find, in the caſe of — v. He r wy Lord 


(9) 20 Geo. 2. c. 37. $ 2: 
Raymond 
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Raymond (3), that it is laid down by the majority of the court, 
that where the computation is to be made from an att done (as 


from the Gght of a bill of exchange by the acceptor, which was 
the caſe there), the day when ſuch act was done is to be includ- 
ed. Now here the act of quitting the office by turning over the 
writs, &c. to the new ſheriff was done by the defendant on the 
12th of February. So, in the caſe of Norris v. The Hundred of 
Gautris, mentioned in Rolle Abridgement (c), and reported in 
1 Brownlow (d), which was an action on the ſtatute of Hue & 
cry, the robbery was laid, and proved, to have been, on the gth 
day of October, 13 Fac. 1. and the writ was teſted the gth of 
October, 14 Fac. 1. and the words of the ſtatute of Eliz. (e) 
being. That no perſon ſhall take any benefit, &c. except he 
or they ſo robbed ſhall commence his or their ſuit or action 
« within one year next after ſuch robbery, &c.” Vi, it was held, 
that the day when the robbery was committed, was to be in- 
cluded in the year, and that the action was brought too late; 
and judgment was arreſted after verdict. The words of the 


ſtatute of 20 Geo. 2. are the ſame as thoſe of 27 Eliz., and this 


| being a penal proceeding againſt the defendant, who is entitled 


to the moſt favourable conſtruction of a ſtatute expreſsly made 


for the eaſe of ſheriffs, we think the day of his leaving the 
office is to be computed as part of the ſix months, and, (LO 
the rule t to return the writ came too late. 

The rule for a ſuperſedeas made abſolute. 


(3) B. R. M. 9 Will. 3. 1 Ld. Raym. | (le) 27 El. c. 13. 
29% (f) $ 9+ 

(e) 2 Roll. Abr. 520. pl. 8. 

(4) 1 Browunl. 156. S. C. more fully x re- 
ported Hob, 139. 


*The KINO againſt BAR RAT. 


HIS was a rule to ſhew cauſe, why an information ſhould 

not be filed againſt the defendant, as one of the overſeers 

of the poor for the borough of Stockbridge. The offence charged 
by the affidavits was, that, after the poor-rate had been ſigned 
by the pariſh-offticers, and allowed by the juſtices, the defend- 
ant had altered it, by interlining an article of one Geary for a 
tenement in the borough. It appeared that Geery's landlord, 


ſhall not be puniſhed by information, 


6 (ſince, 
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41654. § 1. „It is ordered that, for the pre- 
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(ſince, one of the members returned for the borough,) had been 
rated for this tenement for the two preceding years, and the 
_ proſecutor ſwore that he believed the alteration Was made tg 
ſerve election purpoſes. 

On the other fide, it appeared, that che defondine had the 
concurrence of the other pariſh-officers, and the permiſſion and 
approbation of the juſtices, and he poſitively ſwore that he had 
not ated with any view to election purpoſes. It alſo appeared 
that there was no vacancy at the time ; that the rates are made 
at Stockbridge every month; and that Geary's name had been 
inſerted in a ſubſequent rate, which was made previous to the 
election, and had been ſuffered to remain without any appeal. 

Lord MaNs FIELD aid, that, in granting informations, the 
court always looked to the motive: That, the defendant had acted 
improperly, but with the ſanction of the magittrates' approbation, 
it was very natural for him to fall into ſuch a miſtake, and he 
denied poſitively having acted with any view to election pur- 
poſes, which indeed the circumſtances ſhewed could not have 
been anſwered by what he had done: The crime, if any, was 
in the juſtices, and they ought to have been the objects of the 
application: However, as the conduct of the defendant was 
irregular, the court would not diſcharge the rule with coſts. 

Dunning, and Lee, in ſupport of the rule. — The Attorney 
General, Widmore, and Burton, for the defendant. 

The rule Mfcharged. 


HAw EINS againſt MAGNALLTL. 


O WER oppoſed one of the bail in this cauſe, on the 
ground of his being the Keeper of the Poultry Compter. 
Balduin, on the other fide, contended, that the rule prohibit- 
ing officers from becoming bail, extends only to thoſe of the 
court where the action is brought; but BULL ER, Juſtice, ſaid, 
there was no ſuch diſtinction [+103], and, though Bower was 
afterwards inſtructed to wave the objection, the court declared 
they muſt reject the bail, to preſerve the uniformity of practiceſ 1]. 
[4103] Vide Bolland v. Pritchard, C. B. H. 12 Cee. 3. 2 Blackft. 799. 
Fi] By the rules and orders of B. R. M. | « vention of maintenance and-brocage, no ar- 


«« 7orney be leſſee in an ejectment, nor bail for 
| of a 


5 
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ea defendant, in this court, in any action.“ | termined in B. R. E. 22 Geo. 3. Sat. 27 1780. 
There is alſo a ſimilar rule in the {ame Apr. in a caſe of Themſor v. Roubell, Tb 
words among thoſe of C. B. of the lame attorney for the defendant was one of his ware: 
term, 51. —In a caſe of Boulogne v. Vautrin, | bail. The plaintiff did not except, but, eee 

| [+104]- B. E. F. 18 Geo. z. the clerk to the conſidering the bail- piece as a mere nullity, Magonatt. 
deſendant's attorney was tendered as bail, | took an affignment of the bail-bond, and 

and objected to, by Douglas, of counſel for the brought an action upon it. Mingay moved 

plaintiff, as being With in the r eaſon, thongh | to flay the proceedings, and the court held 

not the words, of the foregoingrule, and the | that the aſignment- was irregular, for that 

court being of that opinion, he was re- | the bail- piece was not void; the attorney, 

jected.— But if a perſon, who by the r ules of although he ought not to have been bail, 
the court is not permitted to become bail, and was puniſhable by the court, being lia- 

ſhall be put into the bail-piece, and not-ex- | ple to the plaintiff, who, by not objecting, 


KEE A 
r F 
> EE 1 * 
Sr „ 
„ Bar > = 
* bg \ 5 


cepted to, the plaintiff canunot take an aflign- had accepted his ſecurity, _ Bower for the 
ment of the bail bond. and proceed upon it, | plaintiff [105]. ; 
25 if no bail had been put in. This was de- | | 
[+104]. Since reported, Cocop. 828. [+105]. Vide Jackſon v. Trinder, C. B. H. q 3 

| ; | 18 Geo, 3. 2 Black, 1180. 1 

Yi 
= 
wi 

Cor E and another againſi Co ox x. -Wedneblay, n 

15th Nov. 


N Thurſday, the gth of November, Mingay had obtained 1: is not ſuf- 
g a rule to ſhew cauſe, why the defendant ſhould not be diſ- — 
charged, on filing common bail, on the ground that the affi- = ait 
davit on which he had been arreſted, did not ſtate the nature of bail, to ſwear 
the demand with ſufficient certainty. The words were, That fag ne dc 
the defendant was indebted to the plaintiffs in 200 J. upon e "— 
FE promiſes.” 3 — 
Bower, this day, ſhewed cauſe, and ſaid that all the ſtatute (a) 
had been conſtrued, (in the different caſes,) to require, was that 
the fact of the debt being due ſhould be ſtated with certainty, 
nat argumentatively, and by reference to evidence. That, in 
this particular caſe, the circumſtances were long and complicated, 
(the action being a ſpecial a ſumpſit on an undertaking relative to 
the ſale of a chance in the ri Lottery,) and it would have been 
impoſſible to ſet forth the ground of the demand without ſtating 
the whole ſubſtance of the declaration. He admitted that the 
original affidavit could not now be amended, nor its defects ſup- 


plied by a ſupplementary one [+106]. 
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(a) 12 Geo. I. c. 29. § 2. 


06]. Vide. Reels v. Groneman, C. B. H. 4 Geo, 3. 2 Will, 224. 
The 
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The court were of opinion, that the affidavit was too genera], 
but would not allow the defendant the coſts of the application, 
which Mingay had moved for. 

The rule made abſolute. 


Lowry and another again// Bourpiry, 


HE plaintiffs had lent to Lauſon, captain of the Lord Hol. 

land Eaſt India-man, 26, ooo J. for which he had given 

chem a common bond, in the penal ſum of 52, ooo. While he was 
with his ſhip at C Hina, the plaintiffs got a policy of inſurance 
underwritten by the defendant and others, which was in the fol- 
lowing terms: At and from China to London, beginning the 
« adventure, upon the goods from the loading thereof on board the 
« ſaid ſhip at Canton in China, &c. upon the ſaid ſhip, &c. from 
« and immediately following her arrival at Canton in China, va- 
0 Jued at 26,000/7. being the amount of captain Patrick Lawſor's 
% common bond, payable to the parties as ſhall be deſcribed on 
„the back of this policy ; and it bears date the 16th day of 


December, 1775 ; and, in caſe of loſs, no other proof of inte- 


{ 452 ] 


< reſt to be required than the exhibition of the ſaid bond: war- 
1% ranted free from average, and without benefit of ſalvage to the 
< inſurer. At the head of the ſubſcriptions was written, On 
« 2 bond as above expreſſed.” Captain Lawſon ſailed from China, 
and arrived ſafe with his privilege, (as it is called,) or adventure, in 
London, on the 1ſt of Fuly, 1777, none of the events inſured againſt 

having happened. The receipt of the premium was acknow- 
ledged on the back of the policy. In 1780, the inſured brought 
this action for a return of the premium, on the ground that, 
the policy being without intereſt, the contract was void. The 
cauſe came on before Lord MAN SPIEL D, at Guzi/dball, at the 
Sittings after laſt Trinity Term, when his Lordſhip was of opi- 
nion that the policy was a gaming policy, prohibited by the 
ſtatute of 19 Geo. 2. c. 37. and both parties equally guilty of 
a breach of the law ; that the rule, therefore, of melior eſt condi- 
tio poſſidentis was applicable to the caſe, and the plaintiffs could 
not recover the premium. A verdict was accordingly found for 
the defendant, agreeably to his Lord ſhip's direction: but, the next 
morning he expreſſed a doubt as to the propriety of his opinion, 


becauſe the money had been paid upon an executory agreement 
which 
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which could never have been completed; and, the firſt day of 1780. 

this term, Bearcrof? obtained a rule to ſhew cauſe, why a new — 

trial ſhould not be granted. He inſiſted, that the contract was to 9 
be conſidered as executory in its nature, the — having — a 


been paid before the riſk commenced. 
This day, cauſe was ſhewn, by the Attorney General, Cowper, 


and Dunning. 
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They contended, that, in truth, and ſubſtantially, the plain- 6 
tiffs had an inſureable intereſt. That, though this was, in form, W 
a policy on the ſhip and goods, yet the bond was ſtated, in the | 4 
very body of the policy itſelf, as the real intereſt of the inſured. : 1 
If there was no inſureable intereſt, yet, as the plaintiffs paid the oh 
money with their eyes open, and not under any miſtake of the 1 ; 
law ; as they expreſsly ſtipulated that the bond ſhould be, between 8 
them and the underwriters, the only proof of intereſt that ſhould 1 
be required, or, in other words, that it ſhould paſs for intereſt, 8 
as between them, whether the law conſidered it as ſuch or not ; 5 
as they moſt undoubtedly would have called upon the defendant | a 
if the ſhip had been loſt; the court will not aſſiſt them in reco- f 1 
vering the premium, although paid upon an illegal conſideration. 1 
It may be ſaid that, in caſe of a loſs, the law would not have 1 
compelled the underwriters to pay: That may be true; but it 1 
would have been diſhonourable in them to refuſe, and the prin- Wo 
ciple in ſuch caſes is, that the court ought to remain neutral. If ot 
the underwriters had, in fact, paid, the court would not have n 
aſſiſted them in recovering back their money, in an action for Ft 
money had and received. Many caſes of the ſame ſort were 1 
mentioned by Lord MANnsFIEtLD at the trial, where money, the 9 
payment of which could not have been compelled by law, 90 
having been actually and voluntarily paid, it cannot be recovered 1 {1 
back in an action; as for inſtance, money paid by an infant, or f i: 
on fime- contracts for the price of ſtocks. As to the payment of "mY 
the premium, though there is a receipt for it on the policy, yet [ 453] 9 
it is well Known that, in point of fact, it is never paid, at the 1 
time of underwriting, but remains an article in the current ac- 1 
count between the broker and the underwriter. + 
Bearcreft, on the other ſide, argued, that as the plaintiffs "ii 
could not have recovered for the loſs, and had made the inſurance bt; 
under a miſtake of the law, not with an intention to act againſt 'K ; 
it, they ought to recover back the premium, as paid without any Th 
confideration, It happeas every day that the f is reco- 5 
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vered back when it has been paid upon a miſtake in-'point of 
law, if no fraud or illegal intention appears. The parties here 
were guilty of a blunder, and nothing more. If they had in. 
tended a fraud upon the ſtatute, they would not have ſtated the 
nature of their ſuppoſed intereſt in the very policy itſelf. There 
are caſes where even on a policy clearly illegal the premium has 
been decreed to be paid back, ina court of equity. In Willing. 
ham v. Thornborough (a), upon a bill brought to be- relieved 
againſt an illegal policy, the court made it a condition that the 
plaintiff ſhould return the premium. If it is ſaid, that the reaſon 
of that deciſion was, that it is a rule in courts of equity never to 
give relief, even in caſes of groſs fraud, without ordering what 
is really due on either ſide to be paid, that rule will apply, and 
ought to govern, in the preſent caſe, for this court has often ſaid, 
that mercantile queſtions ought to be decided in the courts of 
law according to equitable principles. | 
Lord MAansFIlELD,—lt is certainly true, in many inſtances, 
that firſt thoughts are beſt. I am now very much inclined to 
my firſt opinion. There are two ſorts of policies of inſurance; 
mercantile and gaming policies. The firſt ſort are contracts of 
indemnity, and of indemnity only; and from that principle a 
great variety of decifions and conſequences have followed. The 
ſecond ſort may be the ſame in form, but in them there is no 
contract of indemnity, becauſe there is no intereſt upon which a 
loſs can accrue. They are mere games of hazard ; like the caſt 
of a die. In the preſent caſe, the nature of the inſurance is known 
to both parties. The plaintiffs ſay, * We mean to game; but 
« we give our reaſon for it; Captain Lawſon owes us a ſum of 
„money, and we want to be ſecure in cate he ſhould not be in 
«*c a ſituation to pay us.” It was a hedge. But they had no 
intereſt; for, if the ſhip had been loſt, and the underwriters had 
paid; ſtill the plaintiffs would have been entitled to recover the 
amount of the bond from Lawſon. This then is a gaming 
policy; and againſt an act of parliament; and therefore it is clear 
that the court will not interfere to aſſiſt either party: according 
to the well known rule, that, in par! delicto, &c. Not that the 
defendant's right is better than that of the plaintiffs, but 
they muſt draw their remedy from pure fountains, I have re- 
turned to my old opinion; ſometimes you miſs the mark, by 


taking too long an aim. 


ta) Canc. H. 1690. Prec. in Chart. 20, 


WILLES, 
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WII LEG, Juſtice, —T ſhall make no. apology for differing 1780. 
from the reſt of the court, in a caſe where ſuch great abilities 2 
have entertained two different opinions. The premium has been wo 

. . . DOURDIED, 
paid, and yet no riſk run,; for the policy was void from the be- 
ginning. and the inſured could not have recovered from the. 
underwriters if the ſhip had been loſt. But I cannot think it a 
gaming policy. It does not appear to me that the parties had any 
idea they were entering into an illegal contract. The whole was 
diſcloſed, and they thought there was an intereſt, This was a miſ- 
take, but it is a new point of law. The caſe cited ſrom Precedents 
in Chancery is not perhaps deciſive, but it goes a great way; and 
it would be very hard that a party ſhould loſe what he has paid 
under a mere miſtake. I think in conſcience the defendant 
ought to refund the premium. | 

ASHHURST, Fuftice,—lI am clear that there ought not to be 
a new trial. A policy of inſurance ought to be a mere contract 
of indemnity, and nothing more; but here the money might 
have been paid twice; which ſhews decifively that this was a 
gaming policy. Z 

BULLER, Juſtice.— It is very clear to me that the plaintiffs 
ought not to recover. There was no fraud on the part of the 
underwriters, nor any miſtake in matter of fact. If the /aw 
was miſtaken, the rule applies, that 7gnorantia juris non excuſat. 

This was a mere gaming policy, without intereſt. There is a 
ſound diſtinction between contracts executed and executory, and 
if an action is brought with a view to reſcind a contract, you 
muſt do it while the contract continues executory, and then it 
can only be done on the terms of reſtoring the other party to his 
original fituation, There was a caſe of Waller v. Chapman ſome 
years ago in this court, where a ſum of money had been paid in 
order to procure a place in the Cuſtoms. The place had not been 
procured, and the party who had paid the money having brought 
his action to recover it back; it was held, that he ſhould reco- [455] 
ver, becauſe the contract remained executory. So, if the plain- | 
tiffs in the preſent caſe had brought their action before the riſk 
was over, and the voyage finithed, they might have had a ground 
for their demand; but they waited till the riſk, (ſuch as it was, 
not indeed founded in law, but reſting on the honour of the 
defendant), had been completely run. It makes no difference 
whether the premium was paid before the voyage, or after it. 

The rule diſcharged. 

Lord 
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1780. Lord a faid, he deſired it might not be underſtood, 
Co. that the court held, that, in all caſes where money has "i 
againſ® paid on an illegal conſideration, it cannot be recovered back, 
Bov®DIEV- That in caſes of oppreſſion, when paid, for inſtance, to a cre. 
ditor to induce him to ſign a bankrupt” $ certificate, Or upon an 

uſurious contract, it may be recovered, for, in ſuch caſes, the 


parties are not in pari delicto (a). 


(a) Vide Jones v. Barkley, T. 21 Geo. 3. infra, p. 669. Note [3]- 


1 | BRNOW] N againſ} Rivers. 

18th Nov. 
IF . HIS was an action of ſumpſit brought by the plaintiff 
WAO NAS . 
diſcharged by as payee of a promiſſory note, drawn by the defendant, 
an inſolvent 


bogs ho for 45 J. bearing date the iſt of November, 1777, and payable 


action, and to the plaintiff, or his order, twelve months after date. The 
recovers, on a | 


promiſſory Plaintiff had pledged this note with one Crowe for 20 J. In Mo- 


— 45 vember, 1777, the plaintiff was arreſted and impriſoned, and, 


him before in June, 1778, was diſcharged under the inſolvent act of 18 


his impriſon- 


ment, but Geo. 2. c. 52. This note was not inſerted in the ſchedule of his 


_ _—_ —1 effects delivered in at the time of his diſcharge (a). There was an 
charge, and indorſement on it by the plaintiff in favour of Crowe, and ſome 


hich 
nor inerted diſpute aroſe between the counſel, whether this indorſement was 


_ 3 made prior or ſubſequent to the impriſonment, but it was ad- 

hold the mo- mitted that the note had been pledged before the impriſonment. 

= OW The declaration ſtated the inſolvency of the plaintiff, his diſ- 

aſſignee. charge, and that the note not being paid when it became due, 

he had, after his diſcharge, redeemed it from Crowe. The 

cauſe was tried before Lord MANSFIELD, at the Sittings after 

[456] laſt Trinity Term, and a verdi found for the plaintiff, with da- 
mages to the full amount of the note. 

On Wedneſday, the 8th of November, Morgan obtained a rule 

to ſhew cauſe, why the verdict ſhould not be ſet aſide, and a non- 

ſuit entered ; and, this day, the caſe was argued, by the Attorney 

General for the plaintiff, and Dunning and Morgan, for the 

defendant. | | 
On the part of the defendant, it was contended, that, by the 
operation of the ſtatute, & 14. this note became veſted in the 


clerk of the peace, and, by his aſſignment, in the aſſignees; that 


{a) 18 Geo. 2. c. $2.4 12, 


the 
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the plaintifi had no longer any intereſt in it and could not 
maintain the action. 

On the other fide, it was ſaid, that the plaintiff had an intereſt 
jn the note, to the amount of the 20 J. and the action could not 
be ſplit. He could not ſue for that ſum, and the aſſignees for 
the balance. Parties having different portions of intereſt in a 
note, cannot bring ſeparate actions. The plaintiff was entitled 
do recover the whole, but would be a truſtee for his creditors as 

to the balance beyond the 20/7. 

Lord MANSFIELD,—As between the plaintiff and defendane 
there can be no doubt. The plaintiff muſt recover the whole, 
and pay over, what exceeds the ſum he has advanced ſince his 


.diſcharge, to his aſſignees. | 
The. rule. diſcharged. 


Deu, Leſſee of Tavror, againff The Earl of 


ABINGDON. 


HE leſſor of the plaintiff having recovered a judgment 

againſt the defendant, ſued out an elegit of his lands in 
the county of Berbs, upon which an inquiſition was taken, and 
returned by the ſheriff; and this ejectment was brought to 
obtain poſſeſſion under the elegit. The cauſe came on for trial 
before PERRYN, Baron, at the Summer Aſſtzes for Ber#/hire, on 
'Tueſday, the 25th of Juby, 1780, and the inguiſition being pro- 
duced, it appeared, that it mentioned by name all the different 
farms and tenements of which the defendant's eſtate in the 
county conſiſted, with their value, the number of acres in each, 
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1780. 
——— 


Brown 


againſt 
Rivekrs. 


"Tueſday, 
21ſt Nov. 


Upon an ele- 


git the ſheriff 


is not bound 
to deliver a 
moiety of 
each particu- 
lar tene- 
ment, and 
farm, but 
only cer- 
tain tene- 
ments, Oc. 
making 
value 2 moie- 
ty of the 


whole. 


be the ſame more or leſs, the tenants' names, yearly value 


beſides reprizes, and the clear yearly amount of the whole; and 
then, repeating the names of a certain number of them, their 
number of acres more or leſs, and yearly amount, it found that 
thoſe particular farms and tenements were a true andequal moiety 
of all the ſaid lands and premiſes of the defendant in the county, 
which moiety of the ſaid lands and premiſes, I, the ſaid ſhe- 
< riff, on the day of taking this inquiſition, have cauſed to be 
delivered to the leſſor of the plaintiff, by the price and extent 
* aforeſaid, &c.” Upon the production of this inquiſition, 


Couper, on the part of the defendant, objected, that the e/egit 
6 E h had 


[457] 
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1 780. 
Coney ned 
Dex 


agatnſt 
Lord A BIN G- 
DON. 
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had not been duly executed, and that the inquiſition was void on 
the face of it, for that a moiety of each farm ought to have beep 
extended and delivered to the leſſor of the plaintiff, - and not , 
certain number of diſtinct farms, amounting, in value, to , 
moiety of the whole. This objection being ſtated, and a paſ. 
ſage in Gilbert's Evidence (a), taken from Ventris (5), cited in 
ſupport of it, the Judge, and counſel on both ſides, agreed that 
a caſe ſhould be ſaved, ſetting forth the inquiſition, in order to 
take the opinion of the court; ſubject to which opinion a ver- 
dict was found for the plaintiff. 

Two days afterwards, a ſimilar cauſe, between the ſame par- 
ties, came on, before BULLER, Juſtice, at Oxford, and a cif 
was alſo ſaved in that cauſe, which was to abide the deciſion of 
the court on the former. 

This day the queſtion was argued, by * for the plain- 
tiff, and Cowper, for the defendant. 

Baldwin contended, that the method in which the writ 
had been executed, and the inquiſition taken, was entirely con- 
ſonant to the ſtatute of 13 Edw. 1. fat. 1. c. 18. by which the 
proceſs by elegit was introduced. The words of the ſtatute are, 
The ſheriff ſhall deliver to, (the plaintiff,) all the chattels of 
*« the debtor, (fave only his oxen, and beaſts of his plough,) and 
« the one half of his land, until the debt be levied, upon a rea- 
'«« ſonable price or extent: There is nothing in theſe words 
that imports that the moiety of each farm or field is to be ex- 

tended. Their natural fenſe is, that a moiety in value ſhall be 


delivered. The words of the writ purſue exactly thoſe of the 


[ 458 ] 


Natute; and all the precedents in the books of practice, from 
Raftall to Lilly, reſemble the inquiſition in the preſent caſe (c). 
In ſome inſtances they do not even mention the particular lands. 
In Brooke's Abriqgment, Title Elegit(a), it is expreſsly laid down, 
« that, if elegit iſſue againſt one who hath two manors, the fheriff 
* may deliver one of the manors to the plaintiff, in the name of 
«© a moiety of the whole, and is not bound to deliver a moiety of 
* each manor ; and ſo of two acres ; and this ſeems to be when 
« they are of equal value. The only caſe to be found, which ſcems 
to warrant the doctrine contended for on the part of the defendant, 
is that of Lord Stamford v. Nedbam, in Levinz (6). The report of 


(a) 54. | (a) Pl. 14. 12 Ed. 4. 2. 
(2) 1 Vent. 259. (5) B. R. H. 16 8 17 Car. 2. 1 Levy 
(e) Raft. 262. Clift: 877, 88 3. Townſ/. | 160. : 8 2 


Judgments I. 17. 33. Lilly 574. 
that 
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that caſe by Levinz is very ſhort and imperfe&, but it ſeems to 
be the ſame which is reported, under a different name, vr. 
Lord Stamford v. Hobart, in Sidenfin (c); for that is mentioned 
as of the ſame year and term; and, by that account of the caſe, 
it appears, that the only queſtion was upon a ſuggeſtion that there 
had been a falſe return made to the elegit, and on the manner in 
which the defendant could get rid of it. It is true, that, in a 
variety of caſes, it is laid down, that, upon an elegit, the ſheriff 
muſt ſet out the moiety delivered, by metes and bounds, Thus 
in Pullen v. Birkbeak, reported in Carthew (d), Lord Holt ſays, 
If, upon an elegit, the ſheriff delivereth a moiety of a houſe 
ec without metes and bounds, ſuch return is ill.” In that ſup- 
poſed caſe, as there are not two houſes of equal value, certain 
parts or rooms, equal in value to a moiety, muſt be ſet out; 
but the reaſon given by Holt, viz. that the return is ill for 
the uncertainty, ſhews that the only object of the metes and bounds 
is to aſcertain and diſtinguiſh the parts extended and delivered in 
execution. There is a caſe in Hutton (e), to the ſame purpoſe. 
But there is no deciſion, nor dictum, except the caſe in Levnz, 
which authorizes the opinion that a moiety of each particular 
field, or farm, muſt be extended. The great 'inconvenience 
which would attend ſuch a method of executing the writ is ex- 
tremely obvious. 

Cowper relied on the caſe in Levinx, as directly in point; 
and inſiſted, that the plain interpretation of the words of the 
ſtatute were in his favour. | 
Lord MANnsF1ELD having afked him, what he ſaid to the 
precedents, he anſwered, that he conceived they were no 
authority [1]; and, beſides, that they differed from one an- 
other. 

Lord MansFreLD,—Mr. Baldwin, you ney not reply : The 
reaſon .of the thing 1 is {ſtrongly with the practice, and in your 
favour. 

BULLER, Juſtice, — There are many oth caſes, beſides what 
have been cited, which ſhew that the inquiſition and return are 


ſhew the proper form of declaring in an ac- 
tion for a falſe return, under 23 H. 6. c. 15. 
Plowd. 118. 126. 129. 


[1] In the caſe of. Buckley v. Rice Thomas, 
upon ademurrer, an entry in the old book of 
entries is cited, and relied on, by Brooke, 
Ch. J. and Saunders, J. as an :authority to 


(e) B. R. H. 16 & 17. Car. 2. 1 Sid. | (4) B. R. T. 10 Will. 3. Crth. 453. 
239. 


(e) 16. 
good 
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470. 
1780. 


DEx 
againſt 


Lord AB IN G- 


DON. 


Tueſday 
214 Nov. 


If eyer 1s 
granted of 
any inſtru- 
ment of re- 
cord, and it 
is ſet forth, 
although the 
party was not 
entitled to 
ſuch oper, 
yet he thall 
be thereby 
entitled to 
take the 
whole inſtru- 
ment as part 
of his adver- 


ſary's plea. 


[460] 
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good, although ſeparate lands have been extended, provided it 
does not appear that they amount in value to more than a 
moiety of the whole; 1 Salk. 563. 1 Sid. 91. Cro. Car. 319. 
Mr. Cowper's argument goes not only to every farm, but to us 
cloſe and field. In ſhort, the writ could not be executed ac- 
cording to his idea, but by delivering an undivided moiety, 
Yet moſt clearly that is not the meaning of the ſtatute, for it is 
agreed the moiety extended muſt be ſet out 'by metes and 
bounds [I]. I take the meaning to be, a moiety in value; which 
is aſcertained by the jury. | | 
The Poſtea to be delivered to the plaintiff, 


[1] L' execution per force d'un elegit |. cited upon the argument. There was no 


4 ſerra fait del moyety per metas et boundas, deciſion in that caſe, the court differing in 
'«© & nemi, per nie & per tout.” Dalt. | opinion ; and the only queſtion was, whether 


135: Cites 31 V but I can find no ſuch | the return could be quaſhed. upon motion, it 
paſſage in the Book of Mie. The caſe in | not appearing that poſſeflion had been de. 
1 Vent. 259. (ſupra, p. 474, Note (b),) | livered by metes and beunds. 

which is referred to by Gilbert, was not. | 


JarFBRY againſ} WAIT E. 


RES PAS for taking cattle; Plea, That they were 
taken damage feaſant; Replication, a right of common; 
Reęfoinder, ſtating, by way of inducement, part of a private act 
of parliament for incloſing the common, and an allotment, by 
the commiſſioners, of the Jpcus in quo to the defendant, and 
traverſing the right of common; Oyer prayed of the act, 
and granted; the whole act ſet forth; and then, Demurrer to 
the rejoinder; and cauſe aſſigned, that it was not ſhown. 
by the rejoinder that the allotment had been made accord- 
ing to the directions of the act as ſet forth; Joinder in 


demurrer. 


Bower, for the plaintiff.— Lawrence, for the defendant. 

For the defendant, it was argued, that a party is not entitled 
to oyer of acts of parliament, and that it cannot be granted, 
becauſe they are not in the power of the court; and, for a ſimilar 
reaſon, the party who relies upon them, cannot make profert, 
becauſe he has them not to produce. That the plaintiff ought to 
have pleaded the record of the act, in a furrejoinder, and thereby 
have given the defendant an opportunity to take iſſue upon it. 
That 
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That by the plaintiff's ſetting it forth” upon the oyer, and then 
demurring, the defendant was precluded from -that advantage, 
and the plaintiff enabled to ſtate it in whatever manner he pleaſed. 
That the court, therefore, ought to conſider the oyer and recital 

of the act, as a mere nullity; and that, upon what appeared in 
the defendant 5 rejoinder, the allotment was —_ and chere 
fore the defence was ſufficient. 

Bower admitted, that oyer could not be compelled of an act 
of parliament, but inſiſted that, as it had been in fact granted, 
the party who had demanded it was entitled to conſider the 
whole of what was ſet forth as making part of his adverſary's 
plea, For this he cited, 6 Med. 27. 1 Saund. 316, 317 and 


other authorities. = 
Judgment for the plaintiff, 


Goodnr 2 Leſſee of e widow, en 


CaTo'r and others. 


| HIS was an geameut i to recover the poſſeſſion 
9 x of certain lands in the county of Kent. Upon the trial, 
the jury found a ſpecial verdict, which ſet forth, (as far as is 
material to be ſtated,) as follows : 


That Lord Bolingbroke was ſeiſed in fee, PR alia,) of the 


premiſes mentioned in the declaration: That, by indenture bear- 
ing date the 7th of September, 1757, reciting, (inter alia,) an 
intended marriage between him and Lady Diana Spencer, in con- 
ſideration of ſuch intended marriage, and for other conſiderations 
therein mentioned, his Lordſhip covenanted with Lord Pen- 
broke and Lord Guildford, parties thereto, that, in ſix months 
after the ſolemnization of the marriage, he would convey to the 
uſe of J. S. and V. B. alſo parties thereto, certain. manors, 
lands, &c. therein mentioned, for gg years, for the purpoſe of 
railing a certain yearly ſum for the ſeparate uſe of Lady Diana, 
during her and Lord Bolingbrołe's joint lives, remainder to the 
uſe of Lord Bolingbroke for his life, without impeachment of 
waſte, remainder, after his death, to truſtees, for 500 years, 
*without impeachment of waſte, to the uſe and intent that * 


of Bs truſtees, ſhall not affect the Og — for his life ae! en 
advantage, ejectment, of a clauſe fr a leaſe to re · enter for non- payment 


6 F. 


rent. 


Diana 


againf. 
WarTs. 


Wedneſday, 


_ 22d Nov, 


An eſtate be- 
ing conveyed 
by a marri- 
age ſettle- 
ment to truſ- 
tees, to the 
uſe of the ſet- 
tlor for /; ife, 
with remain«< 
ders over, 
and with a 
power to the 


ſettlor, with 


the conſent 
of the truſ- 
tees, to re- 
voke all the 
uſes in the 
{ettlement, 
and the ſet- 
tlor having 
granted an 
r his 


own life, in 


the ſettled 
eſtate, a re- 
vocation ſub- 
ſequent 
thereto, of 
all the uſes, 
by him, with 
the conſent 


is not — to take 
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1780. Diana ſhould take and enjoy a certain yearly rent, during ber 
— life, for her jointure, and upon other. truſts; remainder, after 


 Goopatcur 


rain 


Caron. 


the determination of ſuch term, to the firſt and other ſons of 
the marriage, in ſtrict ſettlement, with remainders over; That 
the premiſes in queſtion were part of thoſe contained in the ſaid 
indenture; That in the ſame month of September, 1757. the 
marriage took effect; That by indentures of leaſe and releaſe, 
of the 3d and 4th of November, 1765, in purſuance of the inden- 
ture of 1757, and in performance of the covenants therein con- 
tained, Lord Bolingbroke, conveyed to the ſaid Lord Pembrojy 
and Lord Guildford, the premiſes in the deed of 1757 contained, 
upon the ſame truſts, and for the ſame uſes, as were in the ſaid 
deed mentioned, with a power to Lord Bolingbroke, during his 
life, and the truſtees during-the minority of the children of the 
marriage, to grant leaſes for three lives, or for thirty-one years, 
¶ ſubject to certain reſtrictions, and ſolemnities particularly ſet forth); 
That, in the faid releaſe of the 4th of November, 1765, was 
contained a proviſo of the tenor following, v!z. © That if at any 
*« time during the life of the ſaid Lord Bolingbroke it ſhould be 
* thought convenient by him, and the truſtees, or the ſurvivors, 
*©'or ſurvivor, and the heirs of ſuch ſurvivor, to ſell, diſpoſe of, 


bor exchange, all, or any part of the ſaid ſettled eſtates, and lay 


s out the money ariſing therefrom in the purchaſe of others to be 


« ſettled to the ſame uſes, it ſhould be lawful for Lord Boling- 
* broke, notwithſtanding the ſaid uſes, and limitations, with the 
* conſent of the truſtees, by any deed or deeds with or without 


power of revocation, to be ſealed and delivered by him, and the 


t truſtees, in the preſence of two or more witneſſes, to revoke, 
6s determine, annul, and make void, all and every the uſes, eftates, 
« truſts, and limitations, powers, proviſoes, authorities, and agree- 
*© ments, therein before limited, declared, created and contained, of 
te and concerning the premiſes ſo tobe fold, diſpoſed of, orexchan- 
*«« ped, and by the ſame, or any other deed or writing, to be ſealed, 
% and with ſuch conſent as aforeſaid, to limit the ſame premiles, 
or any of them, whereof the uſes ſhould be fo revoked, to the 
*« ſaid truſtees, upon truſt, that they, with the conſent and appro- 
*« bation of Lord Bolingbroke, ſignified by a deed under his band 
* and ſeal, ſhould abſolutely ſell and convey the ſame to any pur- 


<© chaſor, or purchaſors, his or their heirs, executors, or admi- 


** niſtrators, or ſhould limit any ſuch new uſes, or truſts of the 
« ſame, as ſhould be requiſite for ieRipg ſuch fale, diſpoſition, 
N . IL or 
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479 
or exchange, and that, on payment of the purchaſe- money, it 1780. 
« ſhould be lawful for the truſtees to ſign receipts for the ſame, — 
« which ſhould be ſufficient diſcharges to the purchaſor, or pur- wo. 
« chaſors, and that when any of the ſaid premiſes ſhould be fold, Caron. 
« for a valuable conſideration in money, and ſuch receipt ſhould [ *462 ] 


« be given, and alſo when any of them ſhould be ſold, diſpoſed of, 

« or exchanged for, or in lieu of any other manors, &c. and the 
« fee ſimple of ſuch laſt mentioned manors ſhould be veſted in the 
« (aid truſtees, all and every the premiſes, ſo ſold, diſpoſed of, or 
« conveyed in exchange, ſhould be, and remain for ever, thence- 
« forth freed, and abſolutely diſcharged from all the uſes, eſtates, 
« truſts, declarations, powers, proviſoes, and agreements, in and by 
be ſaid indenture of releaſe limited and declared concerning the 
« ſame, and then, and from thenceforth, theſe preſents, and the 
« prant and releaſe herein before contained, and heteby made, ſhall 
« beand inure, as to ſo much of the ſame premiſes as ſhall be ſo re- 
« ſpectively ſold, diſpoſed of, or conveyed in exchange, to the only 
e uſe or behoof of ſuch purchaſor or purchaſors, or of ſuch other 
« perſon or perſons to whom the ſame ſhall be reſpeQively old, 
« diſpoſed of, or conveyed, and of his, her, or their heirs and 
« afligns, ſubject only to ſuch leaſes, as before ſuch ſale or exchange 
ce ſhall have been made thereof, purſuant to the powers herein before 
contained; That on the 24th of Fuly,. 1770, by an indenture 
between Lord Bohngbroke and Margaret Hare, widow, (the leſ- 
ſor the plaintiff,) reciting that his Lordſhip had executed a 
bond to the leſſor of the plaintiff, conditioned for the payment 
of an annuity of 500 J. during his life, by quarterly payments, 
and that he had agreed to ſecure the ſaid annuity upon certain 
eſtates, and that they ſhould be conveyed to her for that pur- 
poſe, it was witneſſed that, in purſuance of ſuch agreement, and 
in conſideration of 3000 J. paid to him, for the purchaſe of the 
ſaid annuity, he granted, bargained, fold, and demiſed, to the 
ſaid Margaret Hare, (inter alia, ) certain eftates, at Beckenham, 
in Kent, which eſtates were the premiſes mentioned in the de- 
claration, and part of thoſe contained i in the deed of 1757, to 
have and to hold the ſame for 99 years, if he ſhould ſo long live, 
ſubject to a pepper- corn rent, if demanded ; That, by the ſame 
indenture, he covenanted, that he then ſtood lawfully ſeiſed of 
an eſtate for his life in the premiſes; That, by the ſaid inden- 
ture, it was provided, detlared, and agreed, that the ſaid pre- 
miſes were ſo demiſed to the ſaid Margaret Hare, upon an agree- 
ment, 


— 228 7 oo 2 * * 4 1 * ? * 8 
—— 6 82 —— ̃ — : 4 TIES s Ga. 1 24 — — we, 4-4 
- — þ l — "4 % wo 4 * . pu - 
BST Li AH ABER Et eto Toe OO STOOD: ECTS) IS EY av AY 721 444. - Sw 


— 


—— - — 


3 
* q 
1 
195 

- 
* 
__— 

* 
9 


2 - 
* 5 2 
2 7 C 
XR 9A m 


4 
3 
J 
oy 
7 
* 
2 
5 
& 
7 
C2 
1 
1 
= 
} 
U 
3 
*% 
24 
„ 
x * 
5 8x 
17 8 2 
1 c 
4 
4 
3 - 
Ka VJg 
Th 
b Li 
1 * 
4 5 
1. $, 
1 
| 1.3 
v o 
b 22 
3 
{4.3 
7 * 
i 8 
95 . 
= 
"al 
+ 
" U > 
1 5 
9 
_ < 
7 X, 
oF; 9 
=_ 
* 
N * 3 
, * 
18 
I 5 
. 
* 4 
of * 
* - 
"S. X 
'3 
& * 
7 0: 
5 . 
7 


489 


: 1780. 


' Goopricat 


againſt 
Caro. 


7463] 


CASES IN MICHAEL MAS term 


ment, and to the intent, that ſhe ſhould leaſe back the ſame to 


him, and his aſſigns, for 98 years and 11 months, if he ſhould 


ſo long live, under the rent of 500 J. per annum; That an inden. 


ture of re-demiſe, bearing date the 25th of Fuly, 1750, in pur- 
ſuance of the above agreement, for the ſaid term of 98 years 
and 11 months, if Lord Bolingbroꝶe ſhould ſo long live, was 
made by Margaret Hare to him, ſubject to the rent of 500 /, 
Per annum, payable quarterly, and that ſuch laſt- mentioned 
indentute contained a proviſo, that, if the ſaid yearly rent of 
5001. ſhould be behind, -or' unpaid, in part, or in all, by the 
Jpace of 28 days, after any of the quarterly days of payment, 
although no demand thereof ſhould be lawfully made, it ſhould be 
Jawful for the ſaid Margaret Hare to re-enter ; That memorial; 
of the ſaid indentures of the 24th and 25th of Fly, 1770, were 
duly inrolled in Chancery, before the commencement of the 
action, in purſuance of the ſtatute of 17 Gro. 3. c. 26; That, 
by an act of the 8th of Geo. 3. the marriage between Lord Bo- 
lingbrobe and Lady Diana was diſſolved, and it was enacted that 
the ſhould, during her life, receive 800 J. a year out of the pre- 
miſes contained in the deeds of 1757, and 1765, with power of 
diſtreſs and entry, to ſecure the payment thereof, and that the yearly 
ſum for her ſeparate uſe, and alſo the. jointure ſettled on her, as 
aforeſaid, ſhould ceaſe and be void; That, by indenture of the 2oth 
of Ofober, 1773, between Lord Bolingbroke and the truſtees in the 
deed of the 4th of November, 1765, reciting that deed, and the 
power.of revocation above ſet forth, and that it was thought - 
convenient by Lord Bolingbroke, and the truſtees, to ſell the 
eſtates therein mentioned, (being the ſame with thoſe granted and 
conveyed by the ſaid deed of the 4th of November, 1765,) and 
to lay out the monies ariſing from the ſale thereof, in other lands, 
to be ſettled to the ſame uſes, and ſubject to the ſame powers, 
proviſoes, &c. the ſaid Lord Bolingbroke, by virtue and in pur- 
ſuance of the power to him given by the ſaid deed of the 4th of 
November, 1765, and in execution thereof, did, with the conſent 


and approbation of the ſaid truſtees, limit and appoint all the 


ſaid eſtates, to the uſe of the ſaid truſtees, upon truſt, and to 
the intent that they, with the conſent of Lord Bolingbroke, ſhould 
ſell and convey the ſame to any purchaſor or purchaſors, and 
ſhould limit, create, &c.. ſuch new truſts, of and concerning 


the ſame, as ſhould be neceſſary for executing and effecting ſuch 


Hale ; That the defendant contracted with Lerd Bolingbroke far 
the 
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the abſolute purchaſe of the ſaid eſtates, free from incumbrance, 
except as in the ſaid indenture of releaſe, hereinafter men- 
*tioned, of the 22d of October, 1773, is excepted,) for the price 
of 19,68 J; That, for conveying the ſame to the defendant, 
the truſtees and Lord Bolingbroke, on the 21ſt of October, 1779, 
for the conſideration therein mentioned, bargained and ſold the 
ſaid eſtates, (th ſame including the premiſes in the declaration 
mentioned,) to the defendant, to have and to hold the ſame for a 
year, ſubject to a pepper-corn rent, if demanded, to the intent 
that a releaſe of the ſame, in fee, might be granted to him; 
That, accordingly, by indenture of releaſe of the 22d of October, 
1773; reciting the releaſe of 1765, the deed of 1757, the 
deed of the 2oth of Ocfober, 1773, and the contract with the 
defendant; the ſaid truſtees, with the conſent and appro- 


bation of Lord Bolingbroke, releaſed to the defendant, all the 


ſaid eſtates, &c. in the deed of the 2oth of October ſpecified, to 
the uſe of him and his heirs for ever; That the ſaid laſt- 
mentioned indenture was duly executed, according to the tenor of 
the power of revocation and ſale, in the deed of the 4th of Novem- 
ber, 1765 ; That the premiſes in the declaration mentioned were 
part of thoſe ſo releaſed to the defendant ; That the indenture of 
the 24th and 25th of July, 1770, were not, nor was either 
of them, nor any incumbrance created by them, or either of 
them, excepted, or mentioned by the indenture of releaſe, of 
the 22d of October, 1773; That Lord Bolingbroke, by virtue af 
the ſaid indentures of the zd and 4th of November, 1765, was 
tenant for life, and in the actual poſſeſſion and receipt of the 
rents and profits of the premiſes in the declaration mentioned, at 
the time of the execution of the deeds of the 24th and 25th of 
Fuly, 1770; That the defendant, at the time of his contract for 
the aforeſaid purchaſe, and of making the indentures of the 21ſt 
and 22d of October, 1773, had due notice of the indentures of the 
24th and 25th of Fuly, 1770, and of the yearly rent, or annuity, 
therein mentioned; That the defendant, and certain other 
perſons, were, at the time of bringing the ejectment, and 
at the time of the trial, in poſſeſſion of the premiſes in the 
declaration ſpecified ; That a quarterly payment of the annuity 
had been and Rill was, in arrear, for 28 days; And that on the 
24th of June, Sc. (ſubſequent to the expiration of the 28 
days,) the leſſor of the plaintiff demiſed to the plaintiff; That, 
by virtue of ſuch demiſe, he entered, Go. 
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This ſpecial verdi& was argued, on T! ueſday, the 21ſt of Nyc 
vember, by Morgan, for the plaintiff, and Rows, for the ge. 
fendant. 

Morgan ſaic, he ſuppoſed it would be contended, on the other 
fide, —1. That the revocation of the uſes of the releaſe of 1765, 
by that of the 2oth of October, 1773, had made void the demiſe 
to the leſſor of the plaintiff. In anſwer to this, it ought to be 
conſidered, what the powers incident to a tenant for life are, 
and how far thoſe powers were reſtrained, or narrowed, in this 
particular inſtance, by any thing contained 1 in the releaſe of 1765. 
The ſpecial verdict, expreſsly finds, that Lord Bolingbroke was 
tenant for life. Now, that a tenant for life may grant any in- 
tereſt for years determinable with his own life, without incurring 
a forfeitare, is clearly ſettled by the authorities cited in 2 Bacon's 
Abr. 279. viz. 8 Co. 45. and Co. Lite. 233. Then, as to the effect 
of the leaſing power, and of the power of revocation, in the releaſe 
of 1765; the firſt can only regard ſuch acts as Lord Bolingbroke was 
thereby authorized to do which might affect the intereſt of thoſe in 


remainder, after the determination of his eſtate for life. It can- 


not affect the powers incident to his eſtate for life. To have 
reſtrained him in that reſpect, would have been repugnant to the 
very nature of the intereſt granted to him. But the demiſe to 
Mrs. Hare was not an act which could affect the reverſion ; and 


it hath nothing whatever to do with the leaſing p&wer, nor was 


it at all neceſſary that it ſhould be made under any of the 
reſtrictions required thereby. With reſpe& to the power of 
revocation in the releaſe of 1765, that could only extend to 


ſuch eſtates as ſhould exiſt in Lord Bolingbroke, and the truſtees, 


at the time of executing the deed of revocation. It could not 
poſſibly enable the tenant for life to annul acts done by himſelf, 
and which, under that very deed which created the power of 
revocation, he had a power to do. Beſides, it does not appear 
that Mrs. Hare was acquainted with the power of revocation, and, 
therefore, ſhe is to be conſidered as a purchaſor for valuable con- 


ſideration, without notice. The defendant, on the contrary, 


bought the eſtate with full knowledge of this incumbrance, and, 
therefore, took it ſubje& to the charge.— But, 2 It will be con- 


tended, that this is an action brought by the leſſor of the plain- 
tiff, as /andlord, againſt the defendant, as tenant, and that the 


circumſtances are not ſuch as entitle her, under the ſtatute of 


4 Geo. 2. c. 28. F 2. to bring an ejectment, without re-entry 
or 
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or demand. But it muſt be confidered, that an entry by the plain- 
tiff is found by the verdict, and indeed the defendant could not 
have obtained a ſpecial verdict, without confeſſing leaſe, entry, 
and ouſter. As to actual entry, it has been ſolemnly determined in 
the Common Pleas, while WiLLEs, Chief Fuftice, prefided in 
that court, that it is only neceſſary in the ſingle caſe of avoid- 
ing a fine [1]. 

Rous, for the defendant, —1. Denied that any ſuch generalrule 
had been laid down as had been juſt mentioned. He contended, 
that it was clear, from the wording of the ſtatute of 4 Geo. 2. 
c. 28. F 2. that demand, and actual re-entry, in all caſes be- 
tween landlord and tenant, are only to be diſpenſed with, where 
there is ba a year's rent in arrear, and no ſufficient diſtreſs te 
be found on the premiſes. Here, only a quarter's rent is ſtated 
to have been in arrear, and, as it is not found that there was 
not ſufficient diſtreſs, the court, according to all the rules of 
conſtruing ſpecial verdicts, muſt imply that there was.—2. It 


is clear that Mrs. Hare knew Lord Bolingbroke was only tenant 


for life, as ſhe took her annuity for his life, not for her own. 
It muſt, therefore, be preſumed, that ſhe had recourſe to the 
ſettlement creating his eſtate for life, and, if ſo, ſhe muſt have 
known of the power of revocation, and therefore took the con- 
veyance, knowing, if he ſhould execute the power, that ſhe 
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would be reduced to the ſecurity of his bond. It is true, Cator 


was acquainted with the conveyance to Mrs. Hare, but, as he 
was adviſed that it did not bind the eſtate after the revocation, 
and he gave the full value, his conſcience is not affected. If he 
had looked to the value of her incumbrance, which is ſtated to 
be 3000 J., and had deduced that from the full price, it would 
have been a fraud upon the truſtees. At any rate, how far he 
ſhall be affected by the notice of Mrs. Hare's grant, is for the 
conſiderat ion of a court of eguity. The legal eſtate muſt depend 
on the conſtruction of the ſettlement of 1765. A tenant for 
life who has only a gualiſied or defeaſible intereſt, cannot alien 
the eſtate, for his own life, diſcharged from the qualifications 
which affected it in his hands; and Lord Bolingbroke's eſtate for 
life was gualiſied, and ſubject to the operations and conſequences 
of the power of revocation. The intereit of the truſtees, and 
all the clauſes and powers of the ſettlement, having been cre- 


[1] The caſe here alluded to, the name | Jenkin v. Prichard, C. B. M. 30 Geo. 2. 
of which was not recollected, at the time, | cited in Law'osf N. Pr. Ed. 1775. p. 103. 
dy any one at the bar, ſ{ceins to be that of oY 
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CASES IN MICHAELMAS TERM 


ated in conſequence of a marriage contract, were for valuable 
conſideration. In the power of revocation the only exception is 
with regard to leaſes made purſuant to the leaſing power, Is it 
not, therefore, the obvious conſtruction, that all other incum. 
brances, not-made purſuant to that PR were to be affected 
by the revocation? | 
Morgan, in reply, obſerved, that this action was s brought on 
the expreſs contract between the parties, by which Mrs. Hare 
was entitled to enter, if any payment (hould be in arrear for 
28 days, not under the ſiatute of Geo. 2. As to the other 
point, he ſaid that the demiſe by Lord Bolingbroke to Mts. 
Hare ought to be conſidered as a relinquiſhment, pro tanto, of 
his power of revocation ; and it would be a groſs abſurdity, if, 
after he had received 30007. on the ſecurity of his life eſtate, 
he could re-inſtate himſelf by an a& of his own, and may 
relieve the eſtate from that incumbrance. 
Lord MaNnsFItLD,—The defendant in this cauſe has turned 
the leſſor of the plaintiff twice round, upon former occaſions, 
by objeRions in point of form [1]. It would be very unfortu- 
nate, if he were to ſucceed a third time in a ſimilar attempt. 
As to the ſecond point, was an actual entry neceſſary in this caſe? 
I have always taken the diſtinction to be, that, where entry is 
neceſſary to complete the landlord's title, (as when a power to re- 
enter is reſerved to him in caſe of non-payment of rent,) there, 
the confeſſion of leafe, entry, and ouſter, is ſufficient; but that 
where it ts requiſite in order fo rebutt the defendant's title, actual 
entry muſt be made. This 1s the caſe when a fine is to be avoided, 
In the caſe of Dormer v. Forteſoue, which was much argued, both 


here, and in the Houſe of Lords (2), I find the counſel could 


not ſtate another inſtance, where actual entry muſt be made. 
The clauſe of the ftatute of Geo. 2. is very confuſed, but I think 


-[1] The leſſor of the plaintiff had firſt, | her, and that ſhe had re-Gemiled, a farm in 
:brought covenant againſt the defendant, as | Szrry, which farm was not ſold to the de- 


aſſignee of the eſtate, right, title, &c. ] fendant; and a caſe being reſ-rved, and the 
granted by her to Lord Bolingbrole; The | queſtion argued, (as tated /upra, p. 184 


-defendant pleaded, that the eftate, right Nete[21],) it was held, that he could not be 


title, Sc. of Lord Bolingbroke, in the pre | iued as aſſignee. Afterwards, an ejectment 
miſes demiſed by her to Lord Pelingbroke, | was brought, but the leflor of the plaintiff 


did not come to him by aſſignment; And on | having negleRed to inroll the annuity, c- 
the trial it appeared that, beſides the eſtate carding to 17 Geo. 3. c. 20. ſhe was non- 


in Kent, Lord Bolingbroke had demiſed to | ſuited alſo in that action. 


(a) Law of MN, Pr. Ed. ns. p. 104. * v. Pariburſt, B. R. H. 11 Geo, 2. 
2. Str. 1086. . 
15 
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it meant only to provide à remedy in caſes of vacant poſſeſſion. 


2 other matters are thrown in. My preſent opinion 

s, that actual entry was not neceſſary in this caſe. That, ſurely, 
= never be the intention of the partics, where the right of 
re-entry 18. expreſsly reſerved, if a quarter's rent ſhall be in arcear 
for 28 days. —With regard to the firſt point, I cannot frame a 
doubt upon it. Undoubtedly Lord Bolingbroke had a right to 
do what he did. It is a right which ariſes out of the nature 
of his eſtate. The queſtion is, whether Sh {ame Lord Boling- 
grole who has made this demiſe, for a valuable conſideration, 
can be authorized to revoke it under any power in any ſettlement; 
for, by the power, the revocation muſt be executed by Him. 
There is a groſs fraud attempted, in this caſe, either upon Cator, 
or on Mrs. Hare. If Cator did not know of the incumbranee, 
there was a fraud upon him. But, it is found that he knew of 
it; and, therefore, the fraud was upon Mrs. Hare If the de- 
fendant's counſel can find any caſe of this fort, where actual 
entry has beea held neceſſary, let them mention it to the court. 

 WilLEs, Fufice, of the ſame opinion. | 

ASHHURST, Fuſtice, of the ſame opinion. He recolleQed- 
the caſe in C. B. alluded to by Morgan, and alſo a caſe of Aſjilin 
v. Perkins, in this court, to the ſame effect. 

BULLER, Juſtice, —I am entirely of the ſame opinion, as to 
the queſtion on the effect of the revocation. With regard to the 
other, I think it proper it ſhould be enquired into. 

This day, Lord MANSFIELD, delivered the ultimate opinion 
of the court, as follows : 

Lord MANSFIELD, We have looked very particularly into the 

caſes for two hundred years back, and we find a great deal of con- 
trariety on the queſtion, whether an actual entry is neceſſary, in 
order to maintain an ejectinent, ona clauſe of re-entry, for non- 
payment of rent: But, in the moſt diſtant period, the better opi- 
nion has been, that it is not. This was Lord Hart's opinion, and 
is mentioned as ſuch, and as that of Lord Chief Fuſtice Se Rods, 
by Lord Hor r, in the caſe of Lietle v. Heaton (a). But we' 
look upon it as having been fully ſettled, in 1703, by the opi- 
nion of all the Judges, upon deliberation, and conſideration of all 
the caſes, that actual entry is N neceſſary to avoid a fine [1]; 


I) Qu. If actual entry is not alſo neceſ- | ſtatute of limitations, 21 Fac, 1. c. 16, Tide 
fry, in * to prevent the operation of the, Lazy of N. Pr. Ed. 1775. p. 102. 


4) 1 Au. M. Pr. 2 Ld. Raym. 750. 1 Salk. 259. S. C. Holt. 264. 
6H and 
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1780. and ſo the practice has been ever fince. The reaſon of the 
thing is agreeable to the practice, for it is abſurd to entangle 

_GooprrcnT men's rights in nets of form without meaning; and an eject. 

Arc. ment being a mere creature of the court, framed for the pur. 

| poſe of bringing the right to an examination, an actual entry 

can be of no ſervice. In the caſe of fines it is required by a po- 

fitive rule of law, and clearly neceſſary under the ſtatute of 4 Ann. 

4.469] c. 16. (a). I have a ſtring of all the caſes on this ſubject, but it 

| ' would be very unentertaining and unneceſſary to ſtate them. 
| | | Mr. Rous alſo contended, that a demand of the rent was neceſ. 
ſary. There ſeemed to be ſome weight in that point, upon the 

reaſon of the thing; and, on looking into the cafes, it appears 
_—- to have a foundation in authority (5). But, Bere, by the ex- 
preſs terms of the leaſe, the demand is difpenſed with. The 
3 act of 4 Geo. 2. is very perplexed; but the meaning certainly only 
is, that, where there is no ftipulation in the leaſe for entry with- 
out demand, you may, notwithſtanding, enter without demand, 
| provided ſix months” rent is in arrear and there is not a ſuf- 
Hcient diſtreſs; otherwiſe, in ſuch caſes, you muſt make a de- 


| TY Judgment for the plaintiff. 
| ) 546. 63) 2 Id. Raym. 751, in Marg. | 
"Wedneſday, The KINO again// READ. 
2d Nov. | 15 
A conviftion UL E to ſhew cauſe, why this and five other convictions 
by a juftice | 


of peace is upon the mutiny act (c), for not quartering officers, ſhould 
. 1 not be quaſhed. The objection was, that the evidence was not 
evidence. ſet forth. The conviction run thus: Whereupon, witneſſes 
« being examined on oath, and the ſaid William Read having 
ic neglected, or refuſed, to attend, after being duly ſummoned, 
4e to anſwer ſuch complaints and informations, and having duly 
© conſidered on the evidences, I the ſaid Edward Dyne am of 
s opinion, that the ſaid William Read did refuſe to find ſuch 
% proper quarters for the ſaid Thomas Davis, as by the ſaid act 
* are directed to be found; and I do, accordingly, adjudge and 
, eonvict, Ec.“ | 
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. Peckbam, in ſupport of the conviction, inſiſted, that the fact 


was ſufficiently ſtated to ſhew-on what pee _ W 


founded his - Judgment. 7 
g. Hunter was on the other ſide: but the court, che be 


ing him, ſaid, the queſtion was not open, at. that the.convic- 


tion could not 1 8 11g. 
The conviction quaſhed. 


[i] Jide Rex v. TBeed, M. 5. Geo. 2. 2 Str. 919. Rex. v. Killer, Z. 7. Geo. 3. 4 Burr. 2063. 


Dor, Leſſee of Fox NxRRAU, aguinſt Foxx RRE AU. 


P ON a ſpecial verdict, in an action of ejectment, which 


was tried before Lord MANSFIELD, at the Sittings for 
Midalſex, after Eafter Term, 19 Geo. 3. the facts were: That 


Claude Fonnereau, being ſeiſed in fee, by indenture, bearing date 


the 1ſt of April, 1735, and made between him and his eldeſt ſon 
Thomas Fonnereau, in conſideration of natural love and affec- 
tion, did give, and grant, to the ſaid Thomas Fonnereau, and his 
aſſigns, the eſtate in queſtion, to hold the ſame to him, and his 
aſſigns, from Michaelmas then laſt paſt, for life, without im- 
peachment of waſte, at the rent of a pepper-corn, if demanded : 
That Thomas, the ſon, entered, and was ſeiſed in his demeſne 
as of freehold, for life, the reverſion in fee remaining in the fa- 
ther; and that the father, on the 27th of June, 1738, deviſed 
the ſaid reverſion in the words following; — Whereas I have 
« ſettled my eſtate, called Chrifi-Church, at Ipſwich, in Suffolk, 
(the lands in queſtion,) upon my eldeſt fon Thomas Fonnereau, 
for the term of his natural life, my will is, and I do hereby, 
« from and after his deceaſe, give and deviſe the ſame to the heirs 
* male of his body begotten in lawful marriage, and, in default 
* of ſuch iſſue, to the uſe and behoof of my ſecond, third, fourth, 
and fifth ſons, ſeverally, ſucceſſively, and in remainder, one 
< after another, as they every of them are in priority of birth, 
* and ſeniority of age, and of the ſeveral heirs male begotten in 
*« lawful marriage, of the body and bodies of my ſaid ſons reſpec- 
< tively iſſuing, the elder of my ſaid ſons, and the heirs male 
« of his body, to be always preferred, and to take, before the 
younger of my ſaid ſons, and the heirs male of their bodies; 
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An eſtate to 
A. for life in 
a deed, and a 
limitation of 
the ſame eſ- 
tate to the 
heirs of the 
body of A. 
in a will, 
(though the 
eſtate by the 
deed was vo- 
luntary, and 
moved from 
the teſtator, 
and is recited 
in the will,) 
do not unite 
ſo as to give 
A. an eſtate- 
tail, but the 
heirs of his 


body take by 


purchaſe.— 


A deviſe of 
a real eſtate 
to B. after a 
good execu- 
tory deviſe 
thereof to the 
heirs male of 
the body of 4. 
from. and 
after the de- 


ceaſe of A., 


and limited 
on default of 


ſuch iſſue, is 


a good exe- 
cutory de- 
viſe; veſting, 
either in po/- 


ſeffion, on the 


death of A. 


without — iſſue- male, or as @ remainder after an eſtate tail, on his death leaving iſſue- male. 
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« and, for want of ſuch iſſue, to my right heirs:“ That the 
teſtator, afterwards, on the 5th of April, 1740, died, ſeiſed of 
the ſaid reverſion, leaving the ſaid Thomas Fonnereaa his eldeſt 
ſon, Claudius Fonnereau, (the leſſor of the plaintiff,) bis ſecond 
ſon, and three other ſons : That, after the death of the teſtator, 
his eldeſt ſon Thomas, being ſeiſed of the premiſes as the lay 
requires, covenanted to levy a fine, for the purpoſe of making a 
tenant to the præcipe, which he afterwards did, and ſuffered a 
recovery, to the uſe of himſelf in fee: That, afterwards, on 
the 6th of January, 1779, Thomas deviſed to the uſe of his ne- 
phew Martyn Fonnereau, (the defendant, ) for life, with divers 
remainders over : That Thomas, ſoon after making his will, died 
ſeiſed, without leaving, or ever having had, any lawful iſſue 
whatſoever; and without having ever been married: That the 
leſſor of the Plaintiff, in 1779, made an actual entry into the 
premiſes, for tue purpoſe of avoiding the fine levied by his 
brother Thomas. 

- The caſe was argued, in 7 rinity Term, 19 Geo. 3. (a), by 
Rooke for the plaintiff, and 7://on for the defendant ; and again, 


in Hilary Term, 20 Geo. 3. (6) by Hill, Serjeant, for the plain- 


tiff, and Dunning for the defendant; and, in Eafter Term fol- 
lowing (c), Lord MAN SF IEL D delivered the opinion of the court, 
A few days afterwards, however (d), 
his Lordſhip directed, that the judgment ſhould be ſtopped, 
and the caſe argued again in the enſuing Term. Accordingly, 
there was a third argument in Trinity Term, 20 Geo. 3. (e) by the 
Solicitor General for the plaintiff, and Gro/e, Fane for the 
defendant; after which, the caſe ſtood over till this day, when 
judgment was given for the plaintiff. 
There were two general queſtions in the caſe; 1. Suppoſing 
the limitations over to the ſecond, and other ſons, to have been 
good in their creation, whether they were not barred and deſtroyed 
by the recovery; 2. Whether thoſe limitations were not void 
from the beginning. 3 | 

If Thomas, the ſon, took. an aſtate-tail; it was al that the 


limitations over were barred, -and the title of the leflor of the 


plaintiff deſtroyed. But ſuch an eſtate-tail could only have 
veſted i in Thomas; either; 1. by coupling the eſtate for life, ſet- - 


(a) Friday, 18 June, 1779. 
(6) Tueſtay, 8 February, 1780. 
C) Friday, 14 April, 1780. 


|: (4) Tucſday, 18 April, 1780. 
(e). Tue/aay, 30 May, 1780. 
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tled upon him by the. deed ſet forth in the ſpecial verdict, with 
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the limitations to his heirs-male in the will, ſo as to bring this 


within the rule in SBelley : Caſe (; or 2. by conſtruing him to 


have taken ſuch eſtate- tail. under the will. If Thomas took only Fonnerzav 


an eſtate for life, then the · recovery could not bar the limitations 
to the ſecond and other ſons, if they were good in their creation; 
and therefore, on this ſuppoſition, it was neceſſary for the de- 
fendant to inſiſt, that thoſe limitations were executory deviſes, 
and void, as being limited on too remote a contingency. In 
conſequence of theſe different views of the caſe, there were ſour 
different heads of argument inſiſted upon by the counſel for the 
plaintiff. 

1. They contended, that the limitations to 7. 1 in the deed, 
and to his iſſue- male in the will, could not be coupled, ſo as to 
make the words of the latter words of deſcent, and to veſt an 
eſtate-tail in him. 

2. That an eſtate-tail to Thomas could not be railed from the 
words of the will. | 

3. That the 1 to the ſecond Tom, Was an zumediate 
deviſe of the reverſion after Thomas's life, by which an eſtate- 
tail in that reverſion veſted in the ſecond ſon Claudius, (the 
leſſor of the plaintiff,) immediately on the teſtator's death, with 
ſucceſſive veſted remainders over tothe other younger ſons. 

4. Or, if it ſhould be held that the ſucceſſive deviſes to the 
younger ſons were all future and executory, then, that they 
were not within the reaſon and principle upon which executory 
deviſes had been held void as being too remote. 

On theſe Four heads the . of the arguments for the 
Plaintiff was as follows. 

1. The rule in Shelley's Cafe. ouly applies where the firſt and 
ſubſequent. limitations are in the ſame inſtrument. The words 

are; „When the anceſtor, by any gift or conveyance, takes an 
'« eſtate. of freehold, and, in tbe ſame gift or conveyance, an 
« eſtate is limited, either mediately or immediately, to his 
* heirs in fee, or in tail, that always, in ſuch caſes, **.zhe heirs” 
dare words of limitation of the eſtate, and not words of pur- 
'* chaſe” (a). The court ow, (when the feudal reaſons for 


which. it was introduced have ceaſed,) will not be inclined to ex- 
YC. B. T. 23 EI. 1 Co. 93. b. 104. a. | (a) 1. Co. 104. as 


106. 6. 
| 04 tend 


Dor 
againſt 


[ 472] 


n 
— ig 


© x, A * 
'# — Woe 


4 „9292 
3 192323 . ae” 33. 
2 — N = RE - 
1 - > 
* 2 


19 
U 
45 
4 
r 
"Fl 
1 
1. 
. 
; 03 
% 
1 
1 
o £ 
7 
: 
oh © if 
5 4 
» 44 
4 1 
i 
1 
IF 
BE 
4 #1 
1 
2 
1 
2 „ 
1 
TEE? 4 
* 
1 
n 
. 
4 1 
454 [ 
14790 
Nen 
XN. 
1 4 
84 
2 XV 
i 
Wt 
1 
t 
x 


— — 
* * - 
- . 
hv; * if 
= 
inthe. ——ͤ— 
— 


> . - 
pr — * - 
ED. 

a4 -—_ _ 
EE 


— * MT : 

3 
—— 
— ce 


—— — — N R - 


— - : — 4 250 - 2889 Lt * . 
; SECRET” CN NERC . 4 = 
4 £ * ** a. 2 ; N 
C 00 * - 1 Ea BY 
EE REINA DATES EE SOILED TED PRI are ee BF 14G, HEE r 
"1 9 _=_ — = — = pi ig : 2 = 
\ ” 'S# 5; WT e 
- p 8 5 = Pay - by 5 - Ry E 1 
_— : > 7. 6 * N r 1 


— — 
—— o r 
* — 


83 


1 —_ 8 


490 


1780. 
22 


Dor 
againſt 


Fox N EREAU 


[ 473] 


CASES IN MICHAELMAS TERM 


tend the rule; as it tends, in moſt inſtances, rather to defeat 
than give effect to the real intention of the teſtator : And, though 
ſome authorities may be mentioned where it has been, Perhaps, 
carried farther in ſome reſpects than the words above cited im. 
port, yet, upon a review of all the caſes on the ſubject, ſo far 
from there being any deciſion to warrant the application of it to 
the caſe of limitations .in two different conveyances, it will be 
found that the contrary has been determined. In the firſt Ii. 
tute (b) Lord Coke expreſſes himſelf thus: If a man ſeiſed in 
< fee, make a feoffment in fee, (and depart with his whole 
e eſtate,) and limit the uſe to his daughter, for life, and, after 
«© her deceaſe, to the uſe of his ſon, in tail, and, after, to the uſe 
ce of the right heirs of the feoffor; in this caſe, albeit he. de. 
4 parted with the whole fee-ſimple by the feoffment, and limited 
«© no uſe to himſelf, yet hath he a reverſion, for whenſoever the 
& anceſtor takes an eſtate for life, and after, a limitation is made 
«* to his right theirs, the right heirs ſhall not be purchaſors ; and 
here in this caſe, when the limitation is to his right heirs, and 
« right heirs he caanot have during his life, (for noneft heres viven- 
& ig,) the law doth create an uſe in him during his life, until the 
« future uſe cometh ix eſe, and, conſequently, the right heirs 


cannot be purchaſors; and no diverſity when the ia creates 


* the eſtate for life, and when the party.” This extends the 
rule in Shelley's caſe, to that of a reſulting uſe for life, but ſtill 
that reſulting uſe ariſes upon the ſame conveyance which creates 
the limitation to the heirs. In Pibus v. Mitford (a), a father 
covenanted to ſtand ſeiſed fo tbe uſe of his heirs male, begotten 


or to be begotten on the body of hrs ſecond wife; And there too, 


it was held by Lord HALE, WiLD, and RainsroRD, Fuflicer, 


-againſt TwisDEN, Juſtice, that an uſe for life in the father 
aroſe by implication, which united with the expreſs limitation 
to the heirs male by the ſecond wife, ſo as to make him tenant 
in fpecial tail; But, till, this implication aroſe upon the ſame 


conveyance which created the expreſs limitation. In Goodmar 
v. Goodright (6b), it is manifeſt, from the reaſoning, both of the 
counſel and the court, (although there was no expreſs opinion 
given,) that it was not thought the eſtate given to the niece, by 
the articles, could unite with the limitation to the heirs of her 
body by another huſband, in the ill. Theſe authorities, there- 
(3) Co. Littl. 22 6. (5) M. 33 Geo. 2. 2 Burr. $73. Videinfra. 


4a). . R. 7. 36 Car. 2. 1 Fentr, 372. | WF 
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fore, (which may perhaps be cited on the other fide,) do not 
carry the rule to the caſe of two different conveyances ; nor can 
any poſitive deciſion be found that does. The only inſtance of 
a doubt having been entertained, was by Lord Keeper Wright, 
in the caſe of Clifton v. Fackſor (c), who is ſtated to have ſaid, 
that „all the authorities are only in the affirmative; that, if 
« by the ſame deed, they ſhall conſolidate : not negatively ; that, 
if by different deeds, they ſhall not.” But there was no de- 
termination in that caſe ; and he was clearly miſtaken as to the 
authorities. In Cranmer's Caſe (d), DyEeR, Chief Fuſtice, ex- 
preſsly ſays, that, if a leaſe is made to A for life, the re- 
« mainder to the right heirs of B, and B purchaſeth the eſtate 
« of A, the eſtate in remainder is not executed, for it is not con- 
« veyed by the grant of the firft grantor, but by the act of another 
« gerſon after the grant.” So, in Snow v. Cutler (a), a huſ- 
band and wife being ſeiſed of a copyhold eſtate, to them and 
the heirs of the huſband, the huſband ſurrendered to the uſe of 
his will, and afterwards deviſed to the heirs of the body of the 
wife, if they ſhould attain 14 years, and, though the court dif- 
fered on ſome of the points in the caſe, and did not give judg- 
ment, yet they all agreed that the deviſe to the heirs of the body 
of the wife, was not a remainder to her, but an executory de- 
viſe, “ for although the wife had an eſtate for her life, yet this 
« is a new deviſe, to take place after her death, and is not a 
< remainder joined to her eſtate.” And, again, in Moore v. Par- 
ker (b), A having iſſue B his ſon, ſettled lands, on the mar- 
riage of B, to the uſe of B for life, remainder to the wife of B 
for life, remainder to the firſt and other ſons in tail, with rever- 


ſion to himſelf in fee. Afterwards, 4 deviſed the fame lands, 


to ſuch i ſue- male as B ſhould have by any other wife, in tail- 
male, and, in caſe of failure of iſſue-male in B, to his grand 
children by his daughter C, in fee. ̃ ſuffered a recovery, and 


died without iſſue- male. Hor r, Chief Fuſtice, doubted as to 


the reverſion deviſed to the grand children, becauſe there was a 
prior deviſe; to perſons not in efſe, per verba de præſenti, but he 
was clear that the deviſe to B's ifſue-male, by any other wife, 
could not be tacked to the eſtate for life, becauſe that was limited 
by another conveyance ; and, in this, all the other Judges con- 


(e) Canc. H. 1704. 2 Fern. 486. (5) B. R. E. 7 Will. 3. 1 Ld. Raym. 37. 


(4) C. B. 16 Elix. 2 Leon. 5, 7. 4 Med. 316. Shiun. 558, 
ta) B. R. T. 16 Car. 2. 1 Lev. 135, 136. 


= 


curred, 


againſt - 


FoNNEREAU 


[ 474 ] 


[ns LRN LEN 


1 
Sas 
T *, 
E. 
2 
18312 
1. 
: 5 8&3 
«4>; 5 
0 * Fo 
. > 3 
: 2 
. a 
be S 
; 1. 
A * 
: ” is. 
* + 
: N 
. 
1 
i 
4 * +z 
: * 
e 
4 "SF 
»| ol 
JE 5 
: * 
„ 
© ©: 
me © 
” * 4 
. a 1 
| = 
1 
7 
: 
: bs . 
I 
TX 
5 2» 
Al * 2 
* 21 
| © 
r 
2 
: ; 
| 1 
+ 2 
* 
ob 
. WV 
+ 
4 M 
; +68 
N 
EY 
* * 
Us; : 
«i 
d 4 
** 
. by 
7 5 
k a, 4 
9 
4 7 oe 
x — 
8 ; 
1 ** 
: + 
18 ol 
0 : h 
oY 
"7 8 
wad 
1 bal 
. * FL 
HT 
53 8 
- * 
* +7 
. 
24 
5 51 0 
t $0. 
N 3 7 
1 
4\- of 
W "A 
- 254. 
; 4-2 
of bs. 
20 . 
8 0 
1 
1 
£ 078 
1 9 ö N. 
Fee 
1 
1 
4 I Dr 
N 
1 
. 
21. 
* dl 0 ' 
8 . 
BE 
: ai. l 
z I 
wv * 
"BB: 
+ \ 3 : 
K* 
Au? 
+ Id 
NH 
9 
1 
? 1 
£7 * 
"EL 
1 p 
JS 
e 
r 
0 1 
1 
84 Lo 
2 . 
WT. 
ys. N 
es 
r 1 
* Oo 
473; 
KL. 
t; 4 l 
&; 
1 
- 14 
38 * 
1 
3 RY 
4% 
; 
1 
8 N 
: 7 185 4 
6 $? 
p { me 
i 49 
75 3 * 7 
Li 
_ 
„ 
1 
"6 
4 
"vor 
Rats 
Wee, 
* 1 ” 
"4 g 
. 
1 
Wi + 
* = Lo 
» 4 
1 
IH I. 
Er 
9 l 
1 
; W L 
ps / 3 \ 
4 al 
1 
5 
ein 
28 
«1 4 
: Pr, 
1 1 
. * * 
: 


hy 1s 
. K 
1 
1 9" 4 
1 
. j 
3 
1 
1 
424 
©» 1 
1 * 
© mh . 
1 * 
1 
438 4 
41 
£7 1 
4398 
: 1 
Date bf) 
| N. 118 
p b MI 
1 
p py g 
a + 
.. 2 [- 
* 41 
1 
wi 
d. 
: 


452 


1780. 


Dos 
againſt 


CASES IN MICHAELMAS TERM 


curred: [1]. Laſtly, in Hopkins v. Hopbint (c). Lord HARD. 
WICKE, in citing Pibus v. Mitford, ſeems cleafly to have thought 
that the rule ought not to be carried farther than it bad: been in 


renz, that caſe (d). 


£475] 


7” Rs 


2. It will be impoſſible for the defendant 's counſel to main- 
tain, that Thomas took an eſtate- tail by the will. In the firſt 
place, he certainly did not take ſuch eſtate by expreſs deviſe, If 
:the teſtator had, in words, deviſed to him the life-eſtate, which 
he had already by the deed, that deviſe could have had no effect; 
but there is no attempt of that ſort in the will, which only Ae 
notice of the life-eſtate which Thomas already had, by way of re- 
cital; and, that a mere recital will not amount to a deviſe, has 
been en determined, particularly i in Wright v. Wywill (a), and 
Right: v. Hammond (6). In the ſecond place, it will not be poſ- 
fible to raiſe an eſtate-tail to Thomas, by implication. On this 
point, the caſe of Laneſborough v. Fox (c) was not ſtronger than 
this. There, Lord Langſborougb, Having the reverſion in fee, 
of lands ſettled upon the marriage of his Ton James Lane in 
trick ſettlement, deviſed all the lands in that ſettlement, (to 
which the will referred,) on failure of iſſue of the body of Fames 
Lane, and for want of the heirs male of my body,” to his daughter 
Frances, in tail, with remainders over, and it was adjudged, 
in the houſe of Lords, upon the opinion of all the judges, that 


James did not take any eſtate- tail by implication. Such an im- 


plication-is never made unleſs in order to effectuate the intention 
of the teſtator. It will be contended, perhaps, that Claude Fon- 
nertau muſt have intended to give to his ſon 7. hbomas, as large an 


eſtate. as to his other ſons, and that, as the limitations to the 


ſecond, and other ſons, are eſtates tail, the will ought to be ſo 


conſtrued as to give the ſame eſtate to the eldeſt. But the truth i is, 


that, though, in words, he has given eſtates tail to his younger 
ſons, he certainly did not mean that the ſecond ſhould be able to 


defeat the limitations over to thoſe in ſucceſſion after him, &c. 


nor, of courſe, that Thomas ſhould be able to deſtroy that to the 
ſecond. | 


[1] Holt cited, for this, a cafe in 29 Ed. 3. Pe Cafe above-mentioned. 
exactly ſimilar to that put by Dyer in Cran- 


(c) Canc. 1738. 1 41. 581. S. C. Com. 232. 

44) Ibid. 596. (e) Dom. Proc. On Error from Cam. Scace. 
(a) C. B. T. 1 V. and M. 2 Vertr. 56, 7+ | in-Jreland. E. 6 Geo. 2. Ca. temp. Talb.-262. 
(5) B. R. E. 7 Geo, 1. 1 Str. 427, 429. | 
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3. If the eldeſt ſon had not ſuch an eſtate as enabled him to 
ſuffer a valid recovery, nothing done by him has diveſted any 
right which the ſecond ſon had under the will, and, therefore, 
it remains to ſee whether the deviſe over to the ſecond, and other 
ſons, is capable of ſuch a conſtruction, as to be good and effec- 
tual, without contradicting any rule of law. The affirmative of 
this may be maintained in two ways. In the firſt place, the 
will may be ſo conſtrued as to give the ſecond fon an immediate 
eſtate, in the reverſion expectant on the death of Thomas, ſubject to 
open andlet in thedeviſeto the heirs-male of Thomas, if, and when, 
any perſon ſhould happen to anſwer that deſcription. This con- 
ſtruction may be ſupported on the authority of Uvedall v. Uve- 
gall (d), where, there being a feoffment to the uſe of A for life, 
remainder to the uſe. of his firſt and other ſons, in tail-male, 
remainder to the uſe of B for life, remainder to his firſt, and 
other ſons, in tail-male, and A having no ſon, and B having 
one, A cut down timber trees, and it was held, that B's ſon, 
might maintain Zrover for the trees, as having the immediate in- 
heritance at the time that they were cut down, and the remainder 
to the firſt and other ſons of A was no impediment, being but 
a poſſibility, which might never happen. According to a no- 
tion which long prevailed, an eſtate given per verba de preſents, 
to perſons not in eſe at the time of the teſtator's death, (as here 
to the heirs of the body of Thomas,) was void; but even then, 
it was held that the limitation over was not alſo void, but veſted 
immediately, in the ſame manner as if there had been no ſuch 
preceding deviſe; 2 Rolle's Abridgment, Title, Remainder (a), 
Scolaſtica's Cafe (b), Avelyn v. Ward (e), Andrews v. Fulham (d), 
Goodright v. Corniſh (e), Scattergood v. Edge /. This diſtine- 
tion, indeed, has been over- ruled in later caſes, and it has been 
held that, in whatever words the deviſe is, yet, if it be clear, 
from the ſubject- matter, that the teſtator meant it to be future, 
it ſhall enure in that manner, and not be void, though the deviſee 


4) B. R. M. 24 Car. 1. 2 Roll. 119 4. ) B. R. T. 11 & 12 Geo. 2. Andy, 
$0 3. Alleyne 81. e 263. 269. | 
(a) P. 425. (C) 7. Cites 9 H. 6. 24, 6. (e) B. R. H. 5 V. & M. 1 Salk, 226. 
(5) C. J. M. 13 & 14 EI. Plaud. 403. 1. Ld. Raym. 3. . 
„„ | Ie. B. J. 9 Will. z. 3 Salk 2296 8: C: 
(e) Canc. 1749, 1 Fex. 420. 12 Med. 278; and, now, in Supplement to 

| | Ed. of 1781. of 11 Mod. 277. \ 
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is not in e at the time of the teſtatot's death; Harris v. 
Barner {g), Doe v. Carleton (5). III. 
4. [2J. The deviſe to the ſecond fon, (if not-immediate,) may 


'Fonxzxzav be conſidered either .—F:r/t, as an executory limitation upon the 


[477 ] 


alternative of one of two events, (which. alternative is quaintly 
termed 2 contingency with a double aſpect,) vis. either the event of 
Thomas leaving iſſue · male of his body, or, that of his dying without 
leaving iſſue- male, (which · is what, in truth, has happened); and 
on this laſt event happening, it would actually veſt in poſſeſſion, 
long within the time allowed by law, namely, immediately on 
the death of a per ſon in efſe :—or, Secondly, independent of that 
ground, as ſuch an executory deviſe as, in all events, and which- 
ever of the two-contingencies ſhould.happen, could not tie up 
the eſtate from alienation beyond 21 years after the death of a 
perſon in-efſe, and, therefore, not within the principle of the 


-rule, making deviſes on the indefinite failure of iſſue void as being 


too remote. —Z#ixf, As to the implied double contingency, caſes 
of that ſort have been often determined on perſonal property, and 
:the deviſe over ſupported, when the ſecond of the two events 
took place (4):; and there is no found reaſon, why a like im- 
plication ſhould-noet be made in deviſes of land, ſo as to ſup. 
port. the intention of the teſtator. Indeed, it has been ſo held 
'by this court, in a late caſe, viz. Baldwin v. Karver (6), which 
was ſent from the court of Chancery, and in which both real 
and perfonal property were held to paſs to the deviſes, after an 


-executory deviſe to the heirs of the body of A, ſuch heirs never 


having come th N. — But, Secondly, as to the other ground, and 
ſuppoſing ho ſuch double contingency to be implied as having 
been in the eontemplation of the teſtator, what is to hinder this 
to be ſopported as a good executory deviſe? The only objection 
to the validity of ſuch a deviſe is, the poſſibility of its not veſt- 


[4] Rooke eited Pays Caf, reported Cro. it is ſettled, that a will muſt always be con- 
:Eliz. 878. and mentioned in Hopkins v. Hop- | ftrued as it ought to have been at the inſtant 
«bins, Ca. temp. Talb. 48 to ſhew; that the | of the teſtator's death. 
nature of a deviſe may vary, ſo as tobe con- I] Lord Mangel faid-to Roale, on the 


Arued a remainder, or executory deviſe, as | firſt argument, that the whole point ſeemed 
will beſt ſupport the intention, according to | to him to be, Whether they could make the 
eircumſtances. But Lord'Manifiel told him; | eſtate tothe ſecond ſon good, on the ground 
dot propoſition had been exploded, and that | of an EY double contingency. : 


60 B. . F. 8 Ge. 4. 4 Barr, 2159, | (a) Staxlly v. Leigh Cope 1. 1732. 


Since reported 1 Bach. 643. 2-P. Will. 686, . 
9 C. B. J. an &. 22 Geo. 2. 1 b Vids infra, s;. Nete [1]. 
425. 


a 2 
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ing within the time required by law to prevent perpetuities. 

If that objection does not lie, it will be maintained, though 
againſt the other rules of law. Thus, by way of executory de- 
viſe, a fee may be limited on a fee (c); a contingent eſtate may 
be created, without a previous freehold intereſt to ſupport it; a 

term may be given to one for life, with limitations over, &c. 
But it will be ſaid to be part of the rule, as to the time when 
an executory deviſe can veſt, that, if it is limited after an indefi- 
nite failure of iſſue, that is too remote, and that, here, the 
limitation to the ſecond ſon (if the implied double contingency 
ſhall be rejected) is after an indefinite failure of the iſſue - male 
of Tbomat. But, when the principle on which this rule is 
founded is examined, it will be found not to apply to the pre- 
ſent caſe, Every eſtate created by way of remainder, may be 
deſtroyed, and the eſtate aliened, twenty-one years, (or a few 
months more (4),) after the death of ſome perſon in e, at the 
time of its creation; for if the remainder is to the unborn ſon of A. 
in tail, (and none more remote can be limited,) and the particular 
eſtate is limited for life, either 1. to A, or 2. to B, the re- 
mainder muſt veſt in intereſt, as ſoon as a ſon is born to 4, 
and, if we ſuppoſe that ſon to be poſthumous, ſtill he will 
come of age twenty-one years and a few months after the 
death of his father, and then by himſelf, (if his father was 


the particular tenant, or if B was, and is dead,) or by joining 


with B, (if B was the particular tenant, and is then alive,) he 
may ſuffer a recovery, deftroy all ſubſequent limitations, and 
alicn the eſtate. As an executory devi/e cannot be barred by a 
recovery, or any other act of the perſon previouſly entitled to the 
eſtate (a), after their general validity came to be allowed, the 
courts were anxious to reſtrain them, ſo as not to create per- 
petuities, or tie property up longer than it can be done by way 
of remainder; and, therefore, if they are limited ſo as not poſ- 
ſibly to take effect till more than twenty-one years and a few 
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months after the death of a perſon in efe, they are held to be | 


void. Thus an executory deviſe, to take effect after an unborn 
ſon of A ſhould attain his age of twenty-five, would be void, as 


being too remote, and, 4 fortiori, if it were not to take effect 


(e) Pelli v. Brown, B. R. M. 18 Fac. 1. (a) B. R. M. 18 Jac. 1. Pelli v. en 


Cro. Jac. 590. Cro. Jac. 59% 
(4) In the caſe of a poſthumous un. by | 
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till an indefinite failure of the iſſue of A, they not having any 
previous eſtate in the land. If the firſt limitation is an executoty 
deviſe, then all that follow are. Therefore, on the ſuppoſition, 
that, here, the deviſe to the heirs of the body of T homac, was 
Future and executory, thoſe to the ſecond, and other ſons, alſo 
were. But it is ſettled, that, whenever the firſt limitation, in 


ſuch caſe veſts in poſſeſſion, thoſe that follow veſt in mntereft at 


the ſame time, and therefore ceaſe to be executory, and become 


mere veſted remainders, and ſubje& to all the incidents of that 
ſort of eſtate (5). If, therefore, the eſtate to the heirs male. of Tho. 
mas had veſted, by his leaving male- iſſue, which it muſt have done, 
if at all, at his death, or in a few months after it, then the limi. 
tations over would have become : veſted remainders. On this 
| ſuppoſition, as ſoon as the ſon of Thomas came of age, he might 
have ſuffered a recovery to bar the ſubſequent eſtates to the ſecond 
and other ſons. The only other poſſible event is that which has 
happened, viz. the death of Thomas without leaving male iſſue. 

In that caſe, the eſtate i in the ſecond ſon, veſts in poſſeſſion im- 
mediately, and, therefore, either way, the land could not be 
fettered beyond twenty-one years and a few months after the 
life of a perfon mn ee. This being the caſe, the limitation 
to the ſecond ſon, cannot be conſidered, on any ſuppoſition, 
as too remote. — Doe v. Carlton (a), Harris v. Barnes (5), 
Goodrigbt v. Corniſh (c), Gore v. Gore (d), Hopkins v. Hop- 
Eins (e), and Brounſord v. Edwards 2 7), were cited, as eſta- 
bliſhing the principles and reaſoning on this head; but, par- 


ticularly, the caſe of Stephens v. Stephens /g was, on the ſecond 


and third argument, inſiſted on, as directly in point. 

The counſel for the defendant argued, on the different heads, 
to the following effect. 

1. The primary intention of the teſtator manifeſtly muſt have 
been to give Thomas an eſtate- tail; for there can be no reaſon to 
ſuppoſe, that he meant to limit a different, or better, intereſt, 
to his younger ſons, than to him; King v. Melling (b). The 
court, therefore, will do every thing i ia their power, conſiſtent 
with the roles of law, to give effect to that intention. Now, it 


(5) 20 v. Stephens, Henlint v. Hop- | (4) Canc. T. 1722. 2 P. Will. 28. 

Ans, Qc. 4 (e) Canc. M. 1734. Ca. temp. Tall. 44. 
(a) C. B. T. 21 U 22 Gee. 2. 2748. (f) Canc. 1751. 2 Pez. 243. 249. 

1 Vilſ. 225. and cited 4 Burr. 2160. Cg) Canc. 1736 Ca. temp. Talb. 228. 
(5) B. R. H. 8 Geo. 3. 4 Burr. 21 57. () B. R. M. 24 ke 2. 1 | Fentr. 225· 
(c) 1 Salk, 226, 4 2 Lev. 58. 


has 
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has never yet been determined, that two eſtates in the ſame land, 
though by different conveyances, given e the ſame perſon, 
both voluntary, and both flowing from the ſame perſon, ſhall 
got unite. Though not within the exact words, ſuch a caſe is 
clearly within the principle, of the rule in Shelley's Caſe. Here, 
the deed was voluntary; it might have been defeated by the 
father; and he conſidered himſelf as confirming it, and giving 
the ſame eſtate again by his will. To conſider the deed, and the 
will, as the ſame conveyance, would only be analogous to what 
the law does in other inſtances ; as of powers, and the execution 
of thoſe powers, fines or recoveries, and deeds to declare or 
lead the uſes, &c. None of the caſes cited to ſhew, that the 
two limitations cannot unite, amount to any thing like an autho- 
rity or deciſion, applicable here, The caſe mentioned by Dyer, 
in Cranmer's Cafe, differed materially from this; for, there, the 
limitation for life came to B, after the creation of that to his 
right heirs, and they came from different perſons. Snowe v. 
Cutler was never decided ; and, there, too, the two eſtates came 
from different perſons [1]. In Moore v. Parker, there was no 
determination; but, there, the limitation to the firſt and other 
ſons of B, ſhewed that it could not be intended that he ſhould 
take an eſtate tail, and if both, in that caſe, had been limited 
by the ſame conveyance, they could not have been coaſolidated. 
The point is clearly conſidered by the court, in Goodman v. Good- 
right (a), as then undetermined ; and it certainly has not been 

decided ſinee that caſe. tt | 
2. To raiſe an eſtate-tail in Thomas, upon the words of the 
will itſelf, will be moſt conſonant to the intention of the teſta- 
tor, for he certainly muſt have meant that all the ſons of Thomas 
ſhould be capable of taking; yet, if Thomas had left ſeveral 
ſons, according to the conſtruction contended for on the 
part of the plaintiff, an eſtate-tail would have veſted in 
the eldeſt, on the father's death, and then the others would 
have been totally excluded, though the ifſue of the eldeſt ſhould 
afterwards have failed. Thoſe words, therefore, conſiſtently 
with the intention of the teſtator, cannot be conſtrued to limit 
an eſtate-tail, by purchaſe, to the ſons of Thomas; and, if it 
appear to the court, that he muſt have meant to give ſuch eſtate 
to Thomas himſelf, they will give · effect to that intention, if they 


[1] It does not appear, from the repert of the caſe, whether they did; or did not. 
| (a) 2 Burt. 878. 53222 „% „% „ „ „„ 
7 6 L Can, 
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can, either upon the expreſs wortls, or by legal implication. 
Now there ſeem to be expreſs -words ſufficient for that purpoſe, 
Conſider the whole deviſe together as one ſentence. After men- 
:tioning Thomas the eldeſt ſon, and then the ſecond, third, fourth, 
and fifth, the teſtator adds, The elder of my ſaid ſons, and the 
heirs male of his body, to be always preferred, and to tate before 
the younger of my. ſaid ſons and the Heirs male of their. bodies, Does 
it not ſeem clear, that Thomas was here meant by zhe. * of 
% my ſaid ſuns and that an immediate eſtate-tail,in the reverſion 
was thereby expreſsly limited to him? But, if there were no 
expreſs words, ſtill, if there is a fair ground for implying an eſtate. 
tail, the court will do it, to promote, though never to defeat 
the intention of a teſtator. Inſtances of ſuch implied deviſes are 
very ancient. There .is one of an eſtate for life, in the 7ear-book 
of Henry 7, where the deviſe was all ny goods to my wife, and 
* after my wife's death, my ſon and heir ſhall have the houſe, and, 
, (fays the. book,) although there was no deviſe of the houſe 
1 made to the wife, by expreſs words, (but only by implication, 
e becauſe the heir was not to have it during the life of his mo- 
4c ther,) yet, foraſmuch as it was the intent of the teſtator, that 
% the ſon ſhould not have it during her life, therefore the wife 
% ſhould have it for life; to which all the juſtices agreed (a). 
And, in Cozen's Caſe (%), where the words were, And if it 
ball pleaſe God to take my fon Richard bgfore be ſball have 1ſue 
1 of his body,” it was held that Richard took an eſtate- tail by im- 


plication. It is impoſſible to believe, that the teſtator meant to 


give a different intereſt to Thomas from that limited to his 
younger ſons, and there is no weight in the argument, that, by 
giving him an eſtate-tail, he enabled him, (by the power of 
ſuffering a reeovery incident to it,) to defeat the limitations 
over, for:that cannot be ſuppoſed to have been in the teſtator's 
.contemplation, and the argument would be juſt as ſtrong againſt 
the eftate-tail in the firſt. of the younger ſons, he being thereby 
enabled to fruſtrate the intention as to thoſe after him, ns ls 
on, ſucceſſively, through all the reſt. 

3- This cannot be t ken as a preſent devife of the di | 
to the ſecond-ſon, ſubject to be diveſted if Tomas ſhould have a 
ſon ; 1. Becauſe the fecond fon would take by purchaſe, and, 
when that is the.caſe, a veſted eſtate is never diveſted again, by 


| (a) H. .23 Hen. 7. p. 17. pl. 22. Vide (5). C. B. 29 El. Owen 29. 
ole, Tit. Deviſe pl. 48. 32. Pieud. 521. 
an 
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any ſubſequent event: I ]; And 2. Bevauſs the words of this 
will are all future, and GY was meant to veſt till after the 
death of Thomas. | 
4. The idea of a double cevotingenonia cantrery to the inten- 
tion of the teſtator:: For it ſuppoſes him to have meant, that if 
Thomas had no -ſons, his own ſecond ſon ſhould take the eſtate, 
but that he ſhould not if Thomas had a ſon; whereas the teſtator 
certainly meant, (though his intention, as he has expreſſed it, 
was contrary to law, ) that his ſecond ſon ſhould take, at all events. 
There is no caſe of a double contingenqy being implied, as to real 
property, unleſs where the whole fee- ſimple is diſpoſed of by the 
firſt contingent limitation, ſo-as if the firſt taker comes. in , the 
whole veſts in him [zJ. Baldwin v. Kar uer will be found not 
to have turned upon a double contingency, In the preſent caſe 
there was but one contingency, Wills muſt be conſtrued upon 
the circumſtances as they ſtood at the teſtator's death, and cannot 
vary from ſubſequent events. What then was the limitation 
to the teſtator's ſecond ſon at the time of his death? Why, a 
future executory deviſe on the general failure of iſſue- male of 
Thomas. That, which might not have happened for ages, is the only 
contingency the teſtator had in view, and although in fact, T bo- 
mas happened to die without leaving iſſue- male, that circumſtance, 
which was poſterior to the death of the teſtator, (according to 
the undeniable principle juſt ſtated, ) cannot alter the conſtruction. 
If the contingency on which the eſtate to the ſecond ſon was 
limited, had been the failure of iſſue of Thomas, at the time af 
bis death, then the limitation would have been good. But, 1. 
There are no words, here, to reſtrain it to that period. 2. In 
the caſe of terms, ſuch deviſes have been conftrued to be con- 
fined in that manner, when any words were uſed which could 
poſſibly admit of that conſtruction; as in Target v. Gaunt (a), 
Pinbury v. Elkin (2), Forth v. Chapman (c), and Harris v. 
Barnes (d); but, in all thoſe * the court bave made a 0 


Lin . an eſtate deſeends, it is | (One. M. 1708. 1 P. Vill. 50s.) that it de- 
often afterwards diveſted. Thus, when there | ſcends in like manner in the caſe of contit,- 
is an executory deviſe, the inheritance de- gent remainders; at leaſt if created by will. 
ſcends to the heir, ſubject to be diveſted [2] As in Luddington v. Kime, 1 Lord 
hen the deviſe, can take effect. So it is alſo | Raym. 203. Gulliver v. Wicket, 1 Will. 105. 
now ſettled, ſince Carter v. Barnardifton, Gocdtitle v. Dunham, Jupra't. 


(a) Canc, E. 1718. 1 P. Will. 432. (c) Canc. mM. 1720. 1 P. Will 663. 
6) Cane, T. 1719, 1 P. Will. 563. (4) B. R. H. 8 Geo, 3. 4 Burr. a 157. 
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1780. tinction between real e and terms, and have held that, in 
— c caſcs of real eſtates, the ſame words · would not reſtrain the time 
Dos to the death of the party. This limitation therefore is void, as 
Fre being too remote; and exactly within dhe determination in the 
caſes of Laneſborough v. Fox, and Goodman v. Gcadrigbt. In 

the former, an eſtate being.limited by deed, (after ſeveral pre- 

_ vious limitations,) to the heirs male of the body of the teſtator's 

ſon James, and with reverſion to the teſtator, he deviſed . on 

« failure of iſſue of the body of Fames, and for want of the heirs 

* male of his own body” to his daughter Frances, in tail, with 
remainders over, and it was determined, on a writ of error from 

the Exchequer Chamber in Ireland, in the Houſe of Lords, by 

| the opinion of all the judges, that the future deviſe, after the in- 

| | definite failure of the iſſue- male of the teſtator, was void, as being | 
limited on too remote a contingency (e). In Goodman v. Good- 
right, the eſtate had been agreed to be limited by the marriage arti- 
cles, to E. V. the teſtatrix's nephew in law, for life, remainder to 
A. L. her niece, (his wife, ) for life, remainder to their firſt and 
other ſons, ſucceſſively, in tail, remainder to their firſt and other 
daughters, ſucceſſively, in tail, with reverſion to the teſtatrix, in 

fee. Aﬀterwards, the teſtatrix, by her will—reciting that the eſtate 
was limited, or agreed to be limited, after her own death, and the 
death of her nephew-in-law, and niece, and, in default of iſſue of 
| their too bodies, to herſelf in fee, —deviſed the inheritance to the 
[ 483] beirs of the body of the niece A. L. by any other huſband, and, for 
want of ſuch iſſue, to her nephew C. L. and the heirs of his body, 
remainder over. The niece, A. L. and her huſband E. W. having 
ſuffered a recovery, and having died without ifſue, the daughter of 

the nephew C. L. and her huſband, claimed under the deviſe, in 

tail, to the nephew C. L. and Lord MAnsF1ELD, in delivering 

the judgment of the court, ſtated the ſingle queſtion to be, Mbe- 

nber the teſlatrix intended to give ber nephew C. L. and the heirs 

« of his body, the remainder or reverſion after ihe death of herſelf, 

% and E. W. and A. L. his wife, and of the heirs of their two 

* bodies, and alſo of the beirs of A. L.'s body by any ſecond huſband, 

* or whether ſhe meant to give him an eftate in poſſeſſion (a). The 

court held that the deviſe was clearly future, and that, being 

limited on the indefinite failure of iflue of the niece A, L. it was 

too remote. This caſe is directly in point. The ſame argu- 


(e) Ca. temp. Talb. 268. . ; (a) 2 Burr. 877. | 
1 ment 


_ 


1N THE; TWENTY-FIRST YEAR OP GEORGE 111. 355 


ment which has been uſed on ih plant occaſion, was applicable 1780. 


then; for it might have been ſaid, that, either the niece 4. L. 
muſt die without leaving iſſue, and then the nephew C. L's eſtate * 


vould veſt at the death of a perſon in e, or, if ſhe had iſſue, the FonN IAN 
executory deviſe to the nephew C. L. would immediately veſt as a 
remainder, and might be barred when the iſſue came of age. But, 
either that argument was rejected by eee as of no weight, 
or was urged without ſucceſs. _ | 
In reply, on the firſt head, the caſes of. Fidel v. e and 
Moore v. Parker, were inſiſted on, a containing two ſucceſſive 
opinions, of four Judges, that eſtates limited by different con- 
veyances. cannot unite; and this without any dittinction, whe- 
ther moving from the ſame. perſon or not. 
On the ſecond head of argument, it was obſerted, thi the 
| poſition laid down on the other fide;—that, if the words * berrs- 
male of the- body of Thomas” were conſtrued: to be words of 
purchaſe, then, if Thomas left an eldeſt ſon, and be ſhould die 
without iſſue, no younger ſon of Tbomas could take, —was only 
founded on a dictum of counſel, in Shelley s. Caſe, as reported by 
. Coke (b), but was not recognized by the court in that caſe, 
and that the contrary, vrz.— that in ſuch . caſe, the ſecond, 
third, and other younger ſons, would take in tail, upon the 
death of the firſt, or other elder ſon, without iſſue, had 
been frequently held to be law, both before, and ſince; 
particularly in Jobn de Meandeville's Caſe (c), in  Hodghin= 
ſen v. Wood (a), in Southcot v. Stauell (5), and, very ſolemnly, '[ 484] 
by Lord Macclesfield, in Trevor v. Trevor (e), whoſe decree, - 
in that caſe, was affirmed.in.the Houſe of Lords. As to an im- 
plied eſtate-tail to Thomas, upon what ground could ſuch impli- 
cation be made, when he had an expreſs proviſion, by the deed, 
which was taken notice of, and recited, in the will? Could it 
be ſeriouſly contended, that the will meant to paſs any-thing, 
during the life. of Thomas, when the very beginning of the de- 
viſe was, J deviſe from and after his, (Thomas's, ) deceaſe ?” 
"The ſubſequent words could not admit of the interpretation 
attempted to be put upon them. After the limitation to the 
heirs male of the body of TBomac, the deviſe went on to the 


. (6) 1 Co. 404, 4,5. report, William is printed :inftead of (Qu. 
le) Co. Littl. 26. 8. whether Francis or: Thomas). Et 
(a) C. B. M. 1 Car. 1. Cre. Car. 23,—Hill, (5) C. B. M. 28. & E. 29 Car. 2. 1 Mod. 
Serjeant, obſerved, that, in one part of this 226. 237. 2 Mod. 207. 
(e) Canc. T. 1719. 1 Fg. Ce. 385. K 
Will, 622. 
:6 M ſecond, 
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ſecond, third, fourth and fifth ſons, ſucceſſively, . as they are 
e in priority of birth.” It could not be ſaid that the word 
* they” extended to Thomas, and, if not, it would be impoſlible, 
by any natural conſtruction, to carry the expreſſion uſed after. 
wards in the ſame ſentence - vig. the elder of my ſaid ſons—” be- 
yond thoſe ſons the teſtator was then ſpeaking of, zhat is, his 


| ſecond, and other younger ſons, excluſively of Thomas. 


The third head, of an immediate deviſe to the ſecond ſon, 


| was, in a great meaſure, deſerted, in the reply on the firſt, ang 


in the courſe of the ſecond, and third, arguments. 

On the fourth head, viz. that the limitation was good, on an 
implied double contingency, or rather, (for that was the ground 
chiefly relied on,) that it was not, on any contingency, too 
temote to be ſupported as an executory deviſe, they ſtill urged 
their former reaſoning, 1. As to the double contingency, they 
obſerved, that, in Harris v. Barnes, though the firſt eſtate was 
a term, the limitation over was of the inheritance; and, that, 


in Balduin v. Karver, a double contingency was implied, in 


reſpe& to real property, although the firſt limitation was not in 
fee-firple. 2. As to the limitation being too remote, they in- 
fiſted on | Stephens v. Stephens, as in point, and ſuggeſted that 
there muſt have been ſome omiſſion, or miſtake, in the account 
of the judgment of the court, in the printed report of Goodman 
v. Goodright. In the caſe of Laneſborough v. Fox, the executory de- 
viſe was after an indefinite failure of the heirs- male of the teſta- 
tor, without any previous limitation to thoſe heirs-male which was 
clearly too remote; becauſe, as the limitation over could never 
have become a veſted remainder, even if the teſtator had had 
heirs-male after the iſſue of James was ſpent, it could not have 
been barred by a recovery. To make the preſent like that caſe, 
the deviſe to the heirs-male of Thomas muſt be expunged from 
the will, and then, it was admitted, that the deviſe over would 
be void ; and if the court, in Goodman v. Goodright, decided, (as 


it is ſtated in ſome manuſcript notes of the caſe,) that the jirf 


deviſe to the heirs of the body of the niece, by any ſecond 
hufband, was void, becauſe limited on an indefinite failure of 
her iſſue by her then huſband, there being no previous eſtate 
limited by the will, to ſach iflue, the determination was fimilar 


to that in Laneſtorough and Fox; conſiſtent with that in Stephens 


v. Stephens; and did not at all militate againſt the validity of 
the deviſe over in the preſent caſe : for, if the nf deviſe in 
{> [= that 


- 
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that caſe was void, as being too remote, the ſecond to the ne- 


phew, (which was that on which the queſtion aroſe,) muſt fall 
to the ground of courſe. | 5 
After the ſecond argument (a), Lord MANSFIEL D ſaid, there 
was no doubt what the intention was; the only queſtion was, if 
that intention could be fulfilled, conſiſtently with the rules of law. 
He deſired the counſel would ſee if they could find any caſes, be- 
ſides that of Baldwin v. Karver, where a double contingency had 
been implied in a caſe of real eſtate. As to Balduin v. Karver, he 
thought the decifion had not gone upon that point; and he had 
always conſidered it as the ſettled doctrine, ſince the caſe of 
Forth v. Chapman, that a double contingency may be implied 
as to perſonalty, but not as to real property. 
A few days afterwards (5), his Lordſhip ſaid, he had directed 
the certificate of the court, in Baldwin v. Karver, to be ſearched 
for, and copied. He then read it; and it thereby appeared, 
that, although the court had ſuſpended their opinion, and given 
the heir at law, and perſonal repreſentative, leave to be heard by 
their counſel, againſt the validity of the deviſe to the grand- 
children, Zhey did not inſtru counſel to object to it, and, 
therefore, the court avoided the queſtion, and only gave their 
opinion on the point between the different grandchildren, on 


the ſuppoſition that the deviſe over was good [1]. 


[1]Barpwin & others v. Kagver & others. , 
This was a caſe ſent, under an order of 
the court of Chancery, (dated 26 Jan. 1774.) | 
for the opinion of this court. The material 
part of the caſe was; That Richard Aßbwin, 
by his will, dated the 8th of June 1756, after 
charging his real eſtate with an annuity of 80/. 
to his wife, for life, and giving her his houſe- 
hold furniture, and 2000 J. and 5007. to his 
nephew John, and ſeveral other legacies to 
different relations ; deviſed his real eftate, 
ſubject to the ſaid annuity, and all the reft, | 
and reſidue of his perſonal eſtate, to truſtees, 
(whom he alſo made his executors, ) their heirs, 
executors, and adminiſtrators, in truſt, that 
they ſhould ſtand ſeiſed and poſſeſſed thereof, 
Fo the uſe of the heirs-male of the body of 
% my nephew John Aſbauin, and in default 
of ſuch iflae-male, then to the uſe of the 
* heirs male of the body of my nephew Ri- 


* chard Afp win, and in default of ſuch ifſue- 


(a) H. 20 Geo, 3. Tuęſday, 8 Feb. 1780, | 


«© male, then to the uſe of all and every the 
*« grandchildren of my late brother John A- 
*« wen, and the grandchildren of my late ſiſ- 
& ter, Sarah Morris, to hold all and ſingular 
ve the faid lands and premiſes, to them the 


« ſaid grancchildren of my ſaid brother and 


te ſiſter, and their heirs, as tenants in common, 


« and not as joint-tenahts, and my ſaid per- 


© ſonal eſtate, and effects, to be equally di- 
, vided amongſt them ſhare and ſhare alike ;” 
That, by a codicil, bearing even date with 
the will, and atteſted by the ſame witneſſes, 
ſtating that he had omitted in the will ** to 
«< diſpoſe of the produce, intereſt, and in- 
«« creaſe of the ſurplus and remainder of his 
real, and perſonal eſtate,” he directed, 
that his truſtees ſhould pay all the intereſt, 
„ produce and increaſe, that ſhould from 
*«« time to time ariſe, or be made, of his ſaid 
real and perſonal eſtate, to his wife, and 
te to his nephews, Jahn and Richard Afpwin, 

LY 2 - . | « ſhare 


(3) Friday, 11 Feb. 1580. 
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f 3 - «ſhare and ſhare alike, during their threw | 

BH - < natural lives, with ſurvivorſhip between 

+ « them;“ That he made ſeveral other codi- 
cils. which did not vary or alter the will; 

| That he died, on the 6th of Nov. 1758, leav- 

= - ing his nephew Johx his heir at law; and af- 


- = LOGS ack 


_ Fobn, and Richard, without iſſue, Richard 
having been the ſurvivor ; That, at the time 
- of making the will, 'there were two grand- 


of his brother Fobn, and that all the nine ſur- 
vived the teſtator; That one grandchild of 
+ the brother John, was born after the will, and 
twelve more after the teſtator's death; and 
all before the death of Richard the nephew. 
The queſtion ſtated by the court of Chan- 
cery was; Whether all, or any, and 
« which, of the grandchildren of the teſta- 
% tor's late brother, John Abbævin, and of 
«© his late ſiſter Sarah Morris, were intitled 
e by the deviſe.” The bill was filed by the 
two grandchildren of the ſiſter, born before 
the will, againſt Karwer, the ſurviving truſ- 
tees, and all the other ,grandchildren, or 
their repreſentatives. The caſe was argued 
twice, firſt by Dunning for the plaintiffs, and 
- Mansfield for the defendants, and afterwards 
+ by Pepys for the plaintiffs, and Wallace for 
the defendants.— The words of the certifi- 
cate were as follows: 

Having heard counſel on both ſides and 
wee gonſidered this caſe, a doubt occured, 
-< whether the deviſe of the real eſtate, as it 
* <6 ſtands npon the will alone, was good, and 

ce if it was coupled with the codicil, whether 
the abſolute property of the perſonal eſtate, 
© would not veſt in Jobn, and therefore we 
directed notice to be given to the heir at 
* law of the teſtator, and the perſonal repre- 
& ſentative or next of kin to Jobr, that 
4 they might be heard by counſel, if they 
<« pleaſed. But, the cauſe having been 
= poſtponed, to this term, and no counſel ap- 
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1780. On Friley, the tath of April, 1780, his Lordſhip having 
ym aſked Hill, Serjeant, whether he had. been able to find any. cafe 
mo fol property, where the court, on the words *in de efault 


+ terwards, his wife died, and alſo the nephews, 


children of his ſiſter Sarah Morris, and fix | 


pearing for them, we have thought proper | 


: 107 This caſe of Baldwin v. Larvei has been ſince reporiad, Cuy. 309. 


FonvazAν © of ſuch i ue, had imphed a reſtriction to ** iſſue living at the 
( 486] | . 66 * death 4 the * or, where a double cantingeney [2]. 


had 


. 80 give. our opinion upon the queſtion, 
Las between the grandchildren themſelves, 
and, as they were all in being at the death 


* of Richard, we think they are all equally, 
25 entitled. 
5 MANSs FIELD, A 

R. AsTon, 
E. WilLLes, | 


} 423 1775. W. H. AsHuvursT” [+105] 


[2] A double contingency, in the ſenſe in 
which the expreſſion was uſed in this caſe, ii 
where an eſtate in truſt, or by way of execu- 
tory deviſe, is ſo limited, that the time when 


it is to veſt in poſſeſſion, will, on one event, 
fall within the limits allowed' by law, and, 

on another, will exceed them. It may be 
ſaid, however, that, i In many. other caſes of 


future limitations, (indeed in by far the 


moſt uſual ſorts of them,) there is a douttr 


contingency.” Thus, ſuppoſe an eſtate is li- 
mited to A for life, remainder to , in tail, 
remainder to C; here the time when C's 
eſtate ſhall veſt in poſſeſſion, depends on a 
double contingency. - 1. If . die without 
iſſue, before 4, it will veſt immediately on 


the death of 4. 2. If Boutlive A, it can- 


not veſt till after eee in Z is at 
an end. 


— ü 
Perhaps there may be ſome uſe in the fol- 
lowing diſtribution of eſtates limited over 
after other preceding limitations. They = 
be divided into three claſſes. 
1. Such as can take place.; in 8 


tive only. 


2. Such as can take place, in 4 
only. 
3. Such a8. may take * either in the 


alternative, or in ſuegeſſton. 


1. Of the firſt claſs are all thats. . 
if the f eſtate. ever veſt, they cannot; ſo 
that they are only good upon the alternative 
of the · firſt never taking effect. This hap» 
pens w here there is a truft, or deviſe, of per- 
ſonal 
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#had been icpliedt wiz, 70 the iſſue, if there ſhould be any, and, 1780. 
if none, to the deviſee over, he ſaid, he had not met with any; 


Gaal propetty, to the heirs of the body, or 
the heirs of 4, and, in default thereof, to B; 
as in Higgins v. Dowler (a), Stanley v. 
Leigh (b), Sc. Or where there is, in real 
property, a limitation over to B, after a 
contingent fee-ſimple to A, as in Luddington 
v. Kine (c), Dee v. Holme (4), Gocdrigbt v. 
.Dunkam (e), c. Eſtates of this claſs are 
often called limitations on a contingency with 
double aſpe2 3 or, with leſs quaintneſs, on 
a double contingency. They have alſo been 
ſometimes denominated concurrent, Or contem- 
, porary limitations (). But J have already 
remarked, that, in many of another ſort, 
there is, as much as in theſe, a double contin- 
gency; and they are certainly not aptly de- 
ſeribed by the words concurrent, or contempo- 


rary. Thoſe epithets are rather expreſſive of 
eſtates which take effect at one and the ſame 


time: They might, with propriety, be ap- 
plied to the intereſts -which veſt in coparce- 
ners, tenants in gavel-kind, or joint-tenants.; 
or to ſuch remainders over as thoſe limited, 
in the caſe of Carter v. Barnardiſton, to T Bo- 
mat Styles and Sir Thomas Barnardiſton; for 
there, after the previous contingent fee, in 
the manors both of 4 and B to a third per- 
ſon, there was a limitation of the manor of 

A to the one, and of the manor of B to the 
other, to take effect at the ſame time. 

2. The ſecond claſs conſiſts of thoſe 
which can never veſt, unleſs the preceding 
eftate take place before them, .and then not 
till the other is either ſpent, or otherwiſe de- 
termined, Of this ſort there are examples 
in the caſes of Davis v. Norton (g), and 
Watſon v. Shippard (h) [+108]. They are, 

ver, very.rare, It is certainly a general 
rule, Where there-is a remainder, or con- 
© ditional limitation over, that, if the pre- 
« cedent limitation, by avhat .means ſoewer, 
i out of the caſe, the ſubſequent limita- 


(a) Canc. M. ryo7. 1 P. Will. s. 

(5) Cited ſupra, p. 494. Note (4). 

le) Cited fupra,.p. 265. Note (x). 

(4. Cited ibid. Note (d). | 
40 B. R. M. 20 Geo. 3. ſupra; p. 264. 


1108] Vide, alſo, in the caſe of a term, E/tconrt v. Parry, N . . 9. Will. 3» 


Cob. 657. ED 


 evicke, in Vexe)'s report of Avelyn v. Ward 


Ren, end 


Non | 
and, againſt 

. | | : Fox NIR AU 
*©tion takes place.” Indeed Lord Hard- SEW 


(i), is ſtated to have ſaid, that he knew of 
no caſe to the contrary. But the two I have | [* 487] 
mentioned are clearly of this ſort. They 
are often ſaid to be expec?ant on the firſt 
eſtate. | | 

3. All other limitations after previous 
eſtates, belong to- the third claſs; and, in all 
of them, as in all of the firſt, there is a dou- 
ble contingency, as already explained. If 
the previous eſtate take effect, theſe await 
its determination, and then veſt in poſſeſſion. 
If the other contingency happen, that is, if 
the firſt eſtate never veſt, they take place 
immediately at the time when they firſt ought 
to have veſted. | 


— r - 


A deviſe after failure of the ui, or the 
heirs of A, without any previous eſtate to ſuch 
iſſue, or heirs, is void in its creation, whe- 
ther it be of real or perſonal property. Such 
a deviſe, vith a previous contingent limita- 
tion, to the iſſue or heirs of 4, falls under 
the firſt, or third, of the above claſſes, and 
is not void in its creation. The reaſon of 
the difference may be thus explained. When 
there is no previous eſtate limited, if A 
ſhould have heirs, or iffue, they might laſt 
for ever, and while they did, there would 
be nobody who could bar the eſtate limited 
over; and, therefore, a perpetuity might 
take place, which the law will not ſuffer. 
But, where the eſtate is previouſly given to 
the heirs, or the iſſue of 4, and, (if future,) 
is limited to veſt within the legal boundaries, 
in point of time, the principle of preventing 
perpetuities does not render it neceſſary to 
hold the deviſe over to be void in its crea- 
tion. For, to conſider: 1. The caſe of per- 

ſonal property; if the. firſt eſtate veſt, (whether 


8 r 22 
. ES 2 — - 22 1 De * 
X04 e > = hey ug oy — 
OE ome bg ri ns Pre Hr l W * Þ . 
— — h „„ - - 2 1 6 S * 2 4 


r 


1 
8 
1 
1 


— 
— 
* 2 2 


2 . 8 N. —— 
rere i wwe. * 
— — > a 2 


Tales 2 


- w_ — —— ̃ — . 
3 n 
„ 


8 8 . 
5 
- v=o Wir 
2 "= 
wr os — 


(Cf) Supra, P · 265. 11d. Raym. 208. 
() Cited ſupra, p. 77. Note (x). 


(4) Supra, p. 75. 
(7) 1 Fez. 422. 


6 N 5 I mited 


= - * 
— . —˙ tr en en een erm ot 
F 


DEF” <a : 
b — NC" * PL 
oe: 4 L C of * — 
Sr * — 4 = : 1 — 
... ——— ˖ ——— LILIES — ne Ae FE GRE CET IIPR 5, — 


„ 
— — 


— 


5 — 
- 
" Pb 4 \ 3 
2 eie 2 * 
— 
ol ** 8 * 4 DEE _ — 
- * = SIDE. if 
FEST KCL ERNEST 


— 


, 's. 8 4 
N 7 F4 5 

K WI 534 
4 „ —B — e a, 
mor __ 
4%, — WW. 3 * 1 * 
1 77 R * — 
Nr 2 — 2 — 
E 


—2 
— 
— 0 Weg wry — 


—— 


— 
——j— 


—— — — 


* * 7 
- " 
— 2 8 | 
—_— 3 . 


againf 
FownEgREAU 


[*488] 


14591 


CASES IN MICHAELMAS TERM 


and, thereupon, his Lordſhip delivered the opinion of the court, 


to the following effect. 


limited to iſſue, or heirs, is, there, exactly the 
ſame thing, ) the entire intereſt and dominion 
is thereby exhauſted, and there is nothing leſt 
upon which the ſubſequent limitation can 
attach, which, therefore, becomes immedi- 
ately, by neceſſary operation of law, a mere 
nullity : 2. In the caſe of real property ; if 
the ſirſt limitation is to heirs, the whole 
intereſt and dominion, in the ſame manner, 
veſts with that eſtate ; if it is to iſue, (or 
Beirs of the body, for I uſe thoſe words as ſy- 
nonimous, becauſe, in wills, they generally 
are ſo,) then, uponits veſting, ſuch an in- 
tereſt is acquired, as enables the firſt taker, 
if he pleaſes, by the legal ceremony of a re- 
covery, to convert his qualified, into an ab- 
ſolute, intereſt and dominion, and, thereby, 
in like manner, render the deviſe over a mere 


mullity. This laſt was the caſe in the pre- | 


ſent cauſe of Doe v. Fonnercau. The point, | 
which is ſo clear, upon the principles laid 


down by Lord Mansfeld, in delivering the 


-Opinion o of the court, was never before fully 
developed, and, directly, and explicitly, 
decided. Yet, to account for the certificate | 
of the Judges in Stephens v. Stephens, we muſt. 
ſuppoſe them to have held the ſame opinion, 
on this preciſe identical point. For all the 
deviſes there, as here, were executory ; the 
limitation in fee to Sir Richard, (the teſta- 
tor's brother,) was after an indefinite failure 
of the ĩſſue of the grand-daughters, to whom 
a previous eſtate, in tail, was limited; and 
the certificate expreſsly ſays, that, when the 
previous limitations ſhould be ſpent, the 


eſtate would go over to him, or veſt in him, 


by virtue of the laſt remainder to him 
in fee (a). But, to go a little farther, if 
what was argued by the counſel for the 
plaintiff, in this caſe, is law, (of which 1 
believe there is no doubt,) wiz. that the 
words * heirs of the body of Thomas,” were 
words of purchaſe, and that the eldeſt, and 
other ſons of Thomas, would have taken 


 fucceſſively, in. tail-male, under thoſe words. 


What elſe were the contingent eſtates to the | 
younger ſohs of Thomas, but executory de- 


viſes, after the indefinite failure of the iſſue | 


(a) Caſes temp. Talb. 233. 
(5) Cited ſupra, p. 501, Note (c). 


þ 


Lond | 


male of their elder brother? According to 
John de Mandeville's Caſe (), the ſecond 
ſon of Thomas, (and ſo of the others,) mug 
indeed have claimed, as heir-male of the 
body of his father, per formam Ani, yet, 
certainly not by de/cent, for as the eldeſſ fon 
took, ſo muſt he, by parchaſe, 


i 


It may be obſerved here, as not fore: 

to the caſe 1 am reporting, that the rule i in 
Shelley's caſe is not perfectly accurate, in 
| ſaying, that, when there is, in the ſame con. 
veyance, a limitaion to the anceſtor, for li 
and, mediately or immedeately, to his wa 
in fee, or in tail, the words «© 5 heir,” ar- 
| 2ot words of purchaſe, When there is an in. 
| termediate veſted remainder, as in Coulfor v. 
Cou{ſon, thoſe words are words of. purchaſe, 
They do not qualify the eſtate, or deſcribe 
the quantity of intereſt, given by the fr 
limitation, but veſt another eftzce, VIE & 
remainder in fee, or in tail, in the tenant 
for life. They, at the ſame time, indeed, 
expreſs the quantity of that other eſtate, but 
ſo do other words of purchaſe, in general, 
expreſs the quantity of the. intereſt; Nor 
can it well be otherwiſe. The correct me- 
thod of expreſſing the propoſition would be, 
that the words, in ſuch caſes, do not limit 
any eſtate to the heirs as, purchaſers. Rolic 
ſeems to have intended to make this diſtine; 
tion, in the ſecond volume of his Abridge- 
ment, Title, Remainder. He dimides the rule 
laid down in Shelley's Ca/e, into two para- 
graphs; and ſays, in the. firft, viz. with 


| regard to an smmediate limitation to the heirs, 


% The words ** the heirs” are words of 
* * linitatien, and not of purchaſe. (a). E. ut, 


«« When the anceſtor, by any gift or con- 
* 2 takes an eſtate of freehold, and,, 

the ſame gift or conveyance, there is 
« an eſtate, in fee, or in tail, ta his right 
« heirs medjately (viz. where an eſtate ſor 
life, or in tail is interpoſed between the 
«« ſaid eftates) this remainder ball attach in 


. „ ang.ſhall pat be in abeyance | 


| (%) 2 Rel. 15 417. « Remainder (G) 4%, gs. 
(3) 


(6) Jbid. H. pl. 3. 
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Lord MANSFIELD, (having ſtated the ſpecial verdict,)— The 1780. 
caſe then lies in a very narrow compaſs. If the eldeſt ſon was 
tenant in tail, the recovery was good, and barred the limitations _ 

| over; or, if the limitations over were too remote, he was en- Foxxenzav 
titled, as heir at law. As to his being tenant in tail, a confi- [*489] 
derable objection has been made, viz. that he was tenant for liſe 
under the ſettlement, not under the will; and ſeveral authorities 
have been cited to prove, that the previous and ſubſequent eſtates, 
when limited by different conveyances, cannot unite. But, if 
they did -not unite in this caſe, then the firſt Jimitation in the 
will was an executory deviſe, which remained contingent till the 
death of Thomas, and the eſtate given to the ſecond ſon was alſo 
executory, and, being after an indefinite failure of iſſue, was too 
remote; therefore, gudcungue vid dats, the deviſe by Thomas, 
under which the defendant claims, was good. 

On Tueſday, the 18th · ef April, 1780, his Lordſhip ſaid, the 
court had decided that the deviſe to the ſecond ſon was void, on 
the authority of the «caſe of Goodman v. 'Goodright, as reported 
by Sir James Burrow, but that they had fince ſeen a-manuſcript 
note of that caſe, taken by Kenyon, which aſſigned a ground for 
the determination different from that ſtated by Sir James Bur- 
row [3]. That the. court, upon this, entertained conſiderable 
doubts concerning the opinion delivered a few days * and 
deſired to have the caſe argued again. 

This day, his Lordſhip delivered the ultimate opinion of this 1490 
court, as follows. 

Lord MANs FIELD, — After the ſecond argument, and pow 
conſideration of the. caſe, we were of opinion, and gave judg- 
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[3] I have been ſavoured by Mr. Kenyon | ment, ſaid, ** The whole of the caſe comes 
with a copy of his note of that caſe, Which << to this; Whether Mrs. Nen, (the teſta- 
15 much fuller than either the report by Sir | « trix,) intended, by the deviſe, eo give che 
James Burrow, or that ſince printed, in the ( Heir of the body of her niece A. L. by a 
irſt volume of Blackfaze's reports. It agrees, « ſecond huſband, the remainder, reverſion, or 
however, in the material part of the judg- . eſtate, (whatever it is called, ) after the 
ment of the court, with Mr. Juſtice: Blati- deaths of herſelf, F. V. and A. L. and 
fame i account; And it appears, by both, that , failure of iſſue between them, or whether 
the deciſion w went upon the alternative, either | «« ſhe meant to give an eſtate in poſſeſſion, 
of the niece having taken an eſtate tail by | to the iſſue of A. L. by a ſecond huſband.” 
implication, or of the n deviſe (to rhe bei His Lordſfip therefore, (being clear that it 
of the body of the niece by any other buſband,) | cs not an immediate deviſe;) put the caſe 
being too remote; and, of courſe, the /econd. entirely on the remoteneſs of the fir? deviſe, 


The court thbught-it unneceſſary to deter- The manner in which he is ſaid to have 
mine, whether the niece took an eſtate-tail | ſtated the queſtion, in 2 Burr. 873. is men- 
by implication, and, according.to Mr. Ken- 
Jon's notes Lord Mangfeld, in giving judg- 


dioned /apray p. 500; 501. 
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ment accordingly, that either Thomas was tenant in tail, by con. 
necting his eſtate for life, in the deed, with the limitation, in the 
will, to his heirs male, (without ſaying, it was our opinion that 
they could unite,) or that the limitation over was. too remote, ag 
being after an indefinite failure of iſſue; and we could find no 
caſe where the court, in a will of real property, had raiſed an 
im plication to confine the failure of iſſue to the life of the an. 
ceſtor. But, afterwards, turning the caſes on this ſubject in our 


minds, and conſidering the reaſons on which they proceed, 


namely, to prevent perpetuities ; we ſtopped the judgment, and 
deſired the caſe might be again ſpoken to. It has been argued a 
third time, and we have changed our opinion, and ſhall give our 
reaſons. The rule is unqueſtionable, that there cannot be an 


executory deviſe after an indefinite failure of iſſue. But that is 
not the caſe here. We all think, that the eſtate for life being by 


one inſtrument, and the limitation in tail by another, they can- 
not unite, and that the heirs-male of Thomas would have taken 
by purchaſe. This is a ſettled point; and we lay it down as our 
clear opinion. What are the limitations here? They are, to the 
heirs- male of the body of Thomas, and, in default of ſuch iſſue, 


to the ſecond, and other ſons. There are two ways, in form of 


law, in which this laſt limitation may take eff ct. 1. If Tho. 
nas dies, leaving iſſue-male, then the eſtate to the ſecond ſon 


takes effect immediately, as a remainder expectant, which may be 
barred by a recovery. 2. Suppoſe the other alternative, (which 


really happened, ) that Thomas has no ſon, then it is an executory 


deviſe to the ſecond ſon, if Thomas, at his death, leave no iſſue- 


male. This is within the limits eſtabliſhed by law to prevent 
perpetuities. We have looked into the caſes, to ſee how far this 
reaſoning upon principle can be ſupported by authorities; and we 
think there are three which go a great way. 1. In Stephens v. Ste- 
hens, the court took a large ſtride of twenty-one years after a life 


in being. The argument was, that this would not create a perpe- 


*tuity. Former caſes had ſaid, a limitation might be made to 


take effect on the death of a perſon in eſſe, or the birth of a poſt- 
humous child, and alienation was not reſtrained for any longer 
time in. Stepbens v. Stephens, for, if a deviſe could hold to a poſt- 
humous child, there could be no alienation till he ſhould attain 
the age of twenty-one. An obvious objection to the alternative 
in this caſe is, that, if the limitation over is a remainder, it can- 
not be turned into an executory deviſe. That is true, if it ever 

1 4 
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v veſt as a remainder. But here it might, or might not, upon a 1780. 
contingency ; and it never did. 2. So, in Hopkins v. Hopkins, Lord TY 
TarzorT decided, in ſupport of the intent, that a limitation, =_ 
which in one event would have operated as a remainder, but Fornzzrau - 
which event, did not happen, ſhould operate as an executory de- [*491] 
viſe, This he did upon principle, without precedents; and a | 
= eſtate is now held under his determination. 3. Brownſword 

v. Edwards is another ſtrong inſtance where it was held that a 

deviſe may operate either way, according to the event (a). 

Theſe are the authorities which go along with the principles 1 

have ſtated, and enable us to ſupport the intention of the teſtator. 

As to that, there is no doubt that he meant to give ſucceſſive 

eſtates, in tail- male. x | 

= ; Judgmeat for the plaintiff. 


(a) cane. 20 March, 1750-1. 2 Pez. 249. 


MAURICET againſf BRECKNOCK, 8" Wedneſdiy 


22 Nov. 


N Trenity Term laſt, (on Tueſday, the 3oth of May,) Baldwin 1tis a general 


rule, that the 


moved for a rule to ſhew cauſe, why the inquifition taken court will not 
upon the writ of enquiry in this cauſe, ſhould not be ſet afide, — — A 
on account of the ſmallneſs of the damages. It was an action on ation for a 
the caſe, for maliciouſly ſuing out a commiſſion of bankruptcy 1 


againſt the plaintiff, and, alſo for maliciouſly holding him to — 
bail for 1020 J. The defendant let judgment go by default, upon | 
which a writ of enquiry was executed, and the jury gave only 

51. damages. The affidavit upon which Baldwin moved, ſtated, 

that the plaintiff's attorney had proved, before the jury, that his 

bill of coſts to the plaintiff, for ſuperſeding the commiſſion of 
bankruptcy, amounted to upwards of 307. and that no evidence 

was produced on the part of the defendant. He cited Mar bam 

v. Middleton (a), where the action being for a tradeſman's bill 

amounting to 3334. and the enquiry jury having given only a 

penny damages, the verdict was ſet aſide [1]. He De 
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[2] But, in that caſe, the plaintiff's attor- | The court thought, under ſuch circumſtances, 
ney produced a witneſs, who had told him, | the ſheriff might, and ought to have adjourned, | 
he could prove the bill, and who, when the | on the authority of ſeveral caſes there cited. : 
Jury was ſworn, refuſed to give evidence, | The ſmallneſs of the damages, therefore, 
and the ſheriff thought he could not adjourn. | was not the ground of that determination. 
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Wedneſday | 


22 Nov. 
Aa underwri- 
ter is bound 
to know the 


nature and 


peculiar cir- 
eumſtances of 
the branch of 
trade to 
which the 
policyrelates. 
o prove 
the manner 
of conducting 
a particular 
branch of 
trade at one 
place evi- 
Hence may be 
given to ſhew 
the manner 
in which the 
ſame branch 
33 Carried on 
at another 
place. 
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The court, after ſome difficulty, granted the rule. | 

This day, Howorth, ſhewed cauſe, and inſiſted upon it, ag _ 
eſtabliſhed rule, that the court will never ſet afide a verdic on 
account of the ſmallneſs of the damages. 

The Attorney General, for the plaintiff, obſerved, that every 
rule of that fort admits of exceptions [2]; that the yergia 
here, would appear to be glaringly abſurd, if the nature of the 
action were conſidered ; and that the defendant, by ſuffering 
judgment to go by default, had confeſſed that he had ated a. 
licioufly ; (the proof of malice bein 8 de to maintain the 
action). 

Lord Mansritiy,—He has confeſſed malrce, in i point of form, 
and merely for the purpoſe of letting the plaintiff in, to prove. 


the degree of i * ury he has received. 
The rule diſcharged. 


[2] Thus, if the ſmallneſs of the es: the jury, (as in Woodford v. Eades, 1 Str, 
ariſes from a miſtake in point of law, of the | 425,) the court will ſet aſide the verdict. 
Serif, (as in Markham v. Middleton,) or of | | | 


Nov s ma another againſ/ K RE NNowav. 


\H IS was an tice on a oolicy of inſurance, which was 

tried before Lord MANSFIELD, at Guildball, at the Sit- 
Mal! after laſt Trinity Term, when a verdi& was found for the 
plaintiffs. On Thurſday, the ꝗth of November, Dunning obtained 
a rule, to ſhew cauſe, why there ſhould not be a new trial, and 
this day, the caſe was argued, by Lee, and Baldwin, for the 
plaintiffs, and the Attorney General, and Dunning, for the 
defendant. =” 

The caſe, and evidence, upon Lord Manzvincy) s report, 
appeared to be as follows: The infurance was upon the ſhips, 
the Hope, and the Anne, at and from Dartmouth to Waterford, 
and from thence to the port, or ports, of diſcharge, on the roaſt 
of Labrador, with leave to touch at Newfoundland, and upon any 
kind of goods and merthandizes ; and alſo, on the bps till they 
ſhould be arrived at their port of diſcharge, and ſhould have 
moored at anchor twenty-four hours, and on the goods and mer- 
chandiſes, until the ſame ſhould be there diſcharged, and ſoftly 
landed. By a clauſe in the policy, money advanced. to the ir- 


men Was inſured. The Anne arrived ſafe on the coaſt of La- 
Brador, 


LY 4 
* 
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zrador, on the 22d of June, and the Hype, on the 14th of 1780. 
ul, 1778. From the time of their arrival, the crews were 
employed in fiſhing, and had taken, out none of their cargoes, py? 
except at leiſure hours, (partly on Sundays,) ſuch things as were Kinxowar. 
immediately wanted, On the 13th of Auguſt, an American pri- 
vateer entered the harbour, {Temple Bay, and took both the, 
veſſels, there being nobody at that time on board either of them, 
The action was brought to recover the value of the goods. The 
defence was, that there had been an unneceſſary delay, in un- 
loading the cargoes, in conſequence of which they had been 
expoſed to capture, and that the under- writers ought not to be 
liable for what had happened from the negligence of the inſured, 
The plaintiffs reſted their caſe on the words of the policy, and 
on the uſage of the trade. They called one Mick, the cap- 
tain of the Aune, wbo ſaid, that he had been the ſame voy- 
age three times in the three laſt years, and that they had pro- 
cceded in the ſame manner during each of the voyages; that 
he did not think the plaintiffs had warehouſes ſufficient to have 
beld the goods, if they had been landed ; and that there were 
no ſettlements on the coaſt of Labrador, but thoſe belonging to 
the plaintiffs, One of the ſailors ſwore to the ſame effect. 
The plaintiffs then called ane French, to prove the cuſtom of 
the Newfaundland trade. This evidence was objected to; but 
Lord MAansFIELD admitted it; and the witneſs ſwore, that, 
in the Newfourndlord trade, it is cuſtomary to keep their goods 
on board ſeveral months, and that ſometimes they have part of 
their homeward cargo of fiſh, and part of their old cargo, on 
board, at the ſame time. That the firſt object is to catch 
fiſh, and they unload only at times when they cannot fiſh. The 
old cargo being chiefly ſalt, and proviſions, it is taken out 
gradually, for curing the fiſh, and for conſumption. This 
witneſs was confirmed by one INewman. Neither Newmar 
nor French had been at Labrador. One Hunter was then 
called, who proved, that, ſome years fince, he uſed to ſend 
veſſels of his own, and alſo chartered veſſels, to Labrador, aud 
that it was uſual, in chartering veſſels, to ſtipulate, that they 
thould have fixty days allowed for diſebarging. That he appre- 
hended they were oftentimes longer, in fact, and that it was 
not ſo caly to diſcharge a cargo at Labrador, as at Nrw]. | 494 | 
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1780. In ſupport of the rule for a new trial, it was contended, 
— that, as the policy on the ſhips expreſſed twenty-four bank 
pon. after their ſafe arrival, no under-writer could ſuppoſe, that he 
Ezxzowar. Was to be liable for the goods for fifty or ſixty days longer, 
| There was nothing that beſpoke an inſurance upon a trading 
| voyage. The only reaſonable conſtruction of the policy ie, that 
i the goods are to be protected until they can be reaſonably and 
conveniently landed, As to the evidence concerning the News 
foundland trade, it ought not to have been admitted. In caſes 
of great public branches of trade, ſuch as that to the coaſt of 
Guinea, the general uſage may be given in evidence, and the 
| under-writer is, perhaps, bound to take notice of it, yet on 
- policies on Guineu ſhips, it is moſt uſual to inſert a ſpecial clauſe, 
; for protecting the ſhip, and goods, during her ſtay. This, 
though it may be unneceſſary, ſhews at leaſt, that where there 
is no general uſage, the under-writers ſhall not be liable, with- 
| out an expreſs ſtipulation. But, here, there can be no general 
i uſage; The trade has been eſtabliſhed but a few years, and is 
; entirely in the hands of the plaintiffs. Newfoundland and La- 
Brador, art diſtant, and diſcontiguous, and, although the object 
of the voyages to both, may be the fiſhery, yet the fiſhing trade 
is conducted very differently at different places. Would the 
practice at Green/and, Nova Zembla, on the coaſt of Scotland, or iu 
the new whale fiſhery in the Mediterranean [F109], be evidence 
in this caſe? If a merchant, who carries on the fiſhery on the coaſt 
of Labrador, chooſes to adopt 1 the methods and practice in uſe 
at Newfoundland, he certainly may; but, till this becomes gene- 
rally known, the under- writers are not bound to take notice of 
it. There will be no inconvenience to the trade, by a deciſion 
in favour of the defendant, becauſe a ſpecial clauſe _y be in- 
ſerted in future policies. 

On the other fide it was argued, that, what is the e in a 
fimilar branch of trade, is evidence. That it was a fair pre- 
ſumption, that a new branch, recently eſtabliſhed, would be 
conducted in the ſame manner with other branches of the ſame 
buſineſs. That, in a late caſe of Puller v. Ofley, which was 
tried at Guildhall, evidence of the general practice in the Guinea 
trade had been admitted, upon the conſtruction of a policy, on 
a ſhip engaged in a particular branch of that trade. 'The inſured 
could not, it was admitted, take an unuſual and unreaſonable 


he [#109] 2z. 
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+ time to unload, and, if it had appeared that the time employed 
in this caſe, had been longer than what was uſual and reaſonable 


at Newfoundland, the plaintiffs, perhaps, would not have been 


entitled to a verdict ; but the jury were to judge, under the cir- 
cumſtances, whether the time was unreaſonable, and they thought 
it was not. | 

Lord MansrizIp,— The trade of fiſhing on the coaſt of News- 
foundland, eſpecially from the welt of England, has been known 
and practiſed for many years. Since the treaty of Paris, a new 
trade has been opened to Labrador. The inſurance, here, is on 
the ſhips, and the goods till landed. The defendant ſays, the 
plaintiffs have been guilty of an unreaſonable delay in landing. 


That queſtion' was to be tried by the jury, and could only be 


decided, by knowing the uſual practice of the trade. Every un- 
der-writer is preſumed to be acquainted with the practice of 1 
trade he inſures, and hat whether it is recently eſtabliſhed; 

not. If he does not know it, he ought to inform himſelf. 1 
is no matter if the uſage has only been for a year. This trade 
has exiſted, and has been conducted in the ſame manner, for three 
years, It is well known that the fiſhery is the object of the 
voyage, and the ſame ſort of fiſhing is carried on in the ſame 
way at Newfoundland. I till think the evidence on that ſab- 
ject was properly admitted, to ſhew the nature of the trade. 


The point is not analogous to a queſtion n a common 


law cuſtom. | 

WiLLEs, and ASHHURST, TFuſtices, of the ſame "add 

BuL LER, Fuftice,—lI think there was ſufficient evidence, with- 
out calling in aid the uſage in the Newfoundend trade; for it 
appeared, on the face of the policy, that the fiſhery was the 
purpoſe of the voyage. But I think the evidence objected to 
was properly admitted. If it can be ſhown,” that the time 
would have been reaſonable in one place, that is a degree of 
evidence to prove, that it was ſo in another. The effect of ſuch 
evidence may be taken off, by proof of a difference of circum- 
ſtances. It is very true, that the cuſtom of one manor is no 
evidence of the cuſtom of another ; That has been determined 


in many caſes; But the point here is very different; It is a 


queſtion. concerning the nature of a particular branch. of trade; 
The rule diſcharged, 
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i Wedneſday, Russ EI again LANGSTAFFE,. 
- 22d Nov. 


An indorſe- Ou "Galley having had frequent money tranlactions with 
— the plaintiff, who was a banker, and having over-drawn 
note os his caſh account, the plaintiff, ſuſpecting his credit, refuſed to 
es advance bim any more money, without the addition of the 
1 name of ſome indorſor of whom he ſhould approve. Upon 
any ſum and this, Galley applied: to the defendant, - and he indorſed his name 
r on five copper-plate checks, made in the form of Promiſſory 
the perſon-to notes, hut in blank; 1. e. without any ſum, date, or time of 
whom he 
 entruits the payment, being mentioned in the body of the notes. Gal] 
note chooles afterwards filled up the blanks with different ſums and dates, 
as he choſe, and the plaintiff diſcounted the notes. One of 
15496 them was made -payable on the 22d of September, two on the 
. 27th of September, and two on the 4th of October. Theſe 
notes note being paid when they became due, the plaintiff, on 
the 14th of October, called upon the defendant, as indorſor, 
for the payment of all of them, and upon his refuſal, brought 
mit action, Which was tried, before Toon abt rad at the 
laſt Afixes for the county of Durham. It appeared that Galley 
had become a bankrupt on the 2oth of September, and that, on 
the 27th, the defendant: had been preſent at a meeting of his 
: ereditors. 1 alſo appeared that Ryfſe/ knew the notes were 
blank at the time of the -indorſement. The TT and the 
defendant lived · in the-Tame town. 
For the defendant at the trial, it was objected, 1. That 
: theſe notes being blank at the-time of the indorſement, they 
were not then promiſſory notes, and that no ſubſequent act of 
: Galley could alter the original nature or operation of the de- 
fendant's ſignature, which, when it was written, was a mere 
nullity. It was alſo objected, 2. That en cron of the non- 
payment by the drawer, was not Bien on enough to the 
indor ſor. | 
The judge being of opinion with the ehe on the firſt 
point he directed the Jury n £417 and. they found a ver- 
dict for him. 
On Wedneſday, the 8th of November, Arden obtained a: rote 
to ſhew-cauſe, why there ſhould not be a new trial; which was 
1.497] argued this day, by the Attorney General, Lee, and Scott, in ſup- 
port of the verdict, and Dunning for the plaintiff. 
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IN THE TWENTY-FIRST YEAR OF GEORGE In. 


1. The Attorney General gave up the fir? point, but Lee ſaid 


be thought it of eonſequence enough to be argued. It never 
had been determined, he; ſaid, and deſerved conſideration. The 


copper- plate checks in this caſe, without ſum, or date, were, 


mere waſte paper, and Lang ſtaſfes name upon them had no 
more effect than if written on any other blank piece of paper. 


An indorſement ſuppoſes a bill, or promiſſory note, then actually 
exiſting, and if a party take an indorſed bill, or note, -know-. 
ing, at the time, that it was not the ſubject of an indorſement 
when the name was written: on the back of it, he is not injured 
if he is afterwards told, that he ſhall not be permitted to treat 
it as a bill or note. The very declaration, in this action, neceſſarily 


ſtates a pre- exiſting note, previous to the indorſement.; and ſuch 


forms ate not to be conſidered· as uſeleſs, and without a meaning. 
How can the plaintiff be permitted to ſay, that, by this ſig- 


nature, the defendant contracted for a given ſum, when he 
knows, that, at the time of the ſignature, he did not contract 


for any thing. This defence might not be competent, as againſt 
2 third perſon, but it ſeems juſt and fair, as againſt the plain- , 


tiff, who was aware of the original nature of the transaction. 
2. On the other point, they admitted that what ſhall be 
deemed reaſonable notice to an indorſor, of non-payment by 


the drawer, ought properly to be decided by the jury [+110]; but 


faid it was well eſtabliſhed, that ſuch notice ought to be as early as 
poſſible. That, where the parties live at a diftance, the notice 
-ought to be given by the firſt poſt, though, if any thing delay 
the going out of the poſt at the uſual time, that will be an ex- 
cuſe; but that, here, the parties lived in the ſame town, and no 
notice had been given till ten days after the time of payment, 
even in the caſe of the notes payable in October. As to the 
bankruptcy, it had been frequently ruled by Lord MansFigLD, 


at Guildball, that it is not an excuſe for not making a demand 


on a note or bill, or for not giving notice of non-payment, that 
the drawer, or acceptor, has become a bankrupt; as many means. 
may remain of ning payment, by the aſſiſtance of friends, 

or otherwiſe. | 


On the other ſide, it was ſtated, by Dunning, that the ; jury, 


whoſe province it was to decide on the ſecond point, were, upon 
that point, clearly with the plaintiff, and that they had found 


[+110] Vide, on that point, Medcalfe v. Hall, B.R. 7. 22 Geo, 3. Appletan v. Orveetapple, 
| B. R. M. 23 Geo. 3. & Tindal v. Brown, B. R. 7. 25 Geo. 3. 
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the evidence. 


CASES IN MICHAELMAS TERM 


a verdict for the defendant, i in deference to the Judge's Opinion, 

on the other queſtion. As to that queſtion, he inſiſted that there 
could not be a doubt but the direction was wrong. It ſtrength- 
ened the plaintiff's caſe, that he knew the notes were blank 
when indorſed. For what purpoſe could he ſuppoſe the indorſk. 
ments were made by the defendant, but to authorize Galley to 
fill them up with any ſum he pleaſed, and to bind himſelf, a3 
his ſecurity, to that extent. The declaration ftates the notes to 
have been made before the indorſements ; ſo all declarations 
againſt indorſors muſt; but the defendant, by indorſing them, 

concluded himſelf from contending, or proving, that they were 
not filled up when he ſigned them. 

Lord MANsFIELD,—There is nothing ſo clear as the firſt 
point. The indorſement on a blank note is a letter of credit for 
an indefinite ſum. The defendant ſaĩd, Truſt Galley to any 
« amount, and I will be his ſecurity.” It does not lye in his 
mouth toſay, the indorſements were not regular. The direction 
having been wrong on this point, it is needleſs to go into the 
other. 

The rule made abſolute 11 


[1] Before there was an opportunity for Guilaball, and, a verdict being found for 
a new trial, another action, between the | the plaintiff, the defendant ſubmitted in 
ſame parties, and under fimilar circum- | this action, without going to a ſecond trial. 
ſtances, came on, before Lord Mansfield, at! 5 hs 


The E196 ge VAUGHAN. | | 


(*, AUS E ſhewn againſt a rule for an atihcdoienr axainſt 
the defendant, for acting as an attorney of this court, 
after having been ſtruck off the roll. 

Lord MAaNnsF1ELD ſtated the practice of the court to be, that, 
if the defendant, by his affidavzr, fully denies the charge, on which 
the rule for an attachment was granted, 7hat is. ſufficient ; The 
weight of the evidence, or the credibility of what is ſworn, is never 
conſidered ; but, if the defendant is hardy enough to ſwear falſely, 
he is left to be puniſhed by indictment. In Chancery, he ſaid, 
they proceed differently : they examine the defendant 1 ar 
rogatories, and alſo examine witneſſes on both _ -and then 
decide Upon the truth of the charge. 


| 5 | 


IN THE TWENTY-FIRST YEAR OF GEORGE 111. 


In this caſe the court thought the charge was not ſufficiently 
anſwered. 8 OT Ts 

The Attorney General, and Peckham, for the proſecution.— 
Dunning, and Mingay, for the defendant. | 

The rule made abſolute [I]. 


LY 


li In Trinity Term, 24 Geo. 3, the defendant was ſentenced to fix months impriſonment 


in Clerkenwell priſon. 


KINNERSLEV again// William Ones. 


HIS was an action of debt, by the owner of a fiſhery; 

for a penalty of 5 J. under the ſtatute of 5 Geo. 3. c. 14. 

83 & 4. for killing fiſh in his fiſhery. The defendant was the 
ſervant of a Doctor Cotton, who claimed a right to the fiſhery 
in queſtion, and an action of trefpaſs had been brought againſt 

ſome of his ſervants, by the preſent plaintiff, to try the right; 

which action was tried at Stafford, in ſummer, 1779, and a ver- 

diet found for the plaintiff. The defendant applied for a new 

trial in that cauſe, but it was refuſed (a). However Doctor 

Cotton not being ſatisfied, gave the plaintiff notice, that he 

ſhould order one of his ſervants to fiſh in the fame place, with 

the expreſs view of procuring an opportunity to try the right 

again, He accordingly did ſo, and it was in obedience to his 

orders for that purpoſe that the defendant committed the act 
for which the preſent action was brought. This the counſel 
for the defendant offered to prove at the trial, and contended, 
that, when it ſhould be proved, the plaintiff ought to be non- 
ſuited, for that ſuch an aſſertion of a right, was not an offence 
within the ſtatute, there being an expreſs exception in 5. in 
favour of perſons who ſhall have a ** juſt right or claim.” PRR- 
RYN, Baron, before whom the cauſe was tried, at the laſt 
Aſſizes for Staffordſhire, decided this point againſt the defendant, 
and refuſed to hear the evidence. The plaintiff produced no 
other proof than the record of the verdict and judgment in the 


former cauſe of Kinnerſiey v. Orpe, to ſhew his excluſive right 


to the fiſhery. This evidence was objected to, on the part of 
the defendant, becauſe the former action, and this, were not 
cauſes between the ſame parties, the name of the former 
defendant being Thomas, and that of the preſent, William. The 
Judge, however, over-ruled the objection, and held that the 


(a) Kinnerſley v. Orpe, ſupra, þ. 56. 
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evidence was not only admiſſible, but concluſive, (both the 
* Orpe's having acted under the authority of Cotton, who was the 
real defendant in both cauſes 5 unleſs colluſion could be ſhown 
in obtaining the former verdict and judgment. This was not 
attempted ; ; and the jury, agreeably to the. Judge' s direction, 


found for the plaintiff. 


On Thurſday, the gth of nie Jr mm * as 
obtained, a rule to ſhew cauſe, why there ſhould not be a new 


trial, on the ground of a miſdirection in the ſeveral particulars 


above ſtated; and, this . cauſe was 3 by eee and 
Swinnerton. 

Beareroſt was going to anſwer them, bot the court told bim, 
it was unneceſſary. They thought the defendant ought to have 
been let in, to prove the notice by Doctor Cotton, and that, if 
that had been proved, this . not have been a caſe with- 


zn the act. 


Bur LER, Fuſtice, obſerved that, to p conſtrue it in 18 man- 
ner contended for on the part of the plaintiff, would be to read 
the clauſe of exemption, **right and claim, inſtead of ** right 
* or claim.” The court alſo thought, that the record in the 


former cauſe, though admiſſible evidence, was not concluſive. 


The rule made abſolute. 


BRANCH againſs EINS ron. 


CTION of covenant on an indenture of apprenticeſhip, 
by the maſter, againſt the father, of the apprentice. The 
indenture, as ſtated in the Declaration, was in the common 
form, under the ſtatute of 5 Elia. c. 43 the plaintiff expreſsly 
covenanting to find the apprentice meat and lodging, the de- 
fendant to find him cloaths and waſhing, and the apprentice, 
that he would ſerve faithfully, &c. and for the true performance 
of all, and every, of the ſaid covenants, each of the ſaid parties 
bound himſelf to the other. Breach aſſigned, that the appren- 
tice had abſented himſelf from the ſervice. General Demurrer.: 
Peckham, in ſupport of the demurrer, contended that, the 
parties were only bound for the expreſs covenants which they 
had ſeverally entered into. That it would be abſurd to conſtrue 
the general words ſo as to render the defendant liable for 


breaches of ſuch of the covenants as were to be performed 0 
J 


- * „ 
* ** — 20 


IV THE TWENTY-FIRST YEAR OF GEORGE III. 


* by the ſon, The ſame conſtruction would render the father liable 
to the ſon, or the ſon to the father, for thoſe which the maſter 
was to perform. In all covenants, the intention is to govern. 
The maſter has other remedies beſides an action of covenant, 
againſt the apprentice, if he abſent himſelf. He may, by appli- 
cation to the juſtices, have him punithed, under 5 Elia. c. 4. 
$353 or, if he wants com penſation for the loſs of ſervice, he may 
compel him to make it up by ſubſequent ſervice, under 6 Geo. 3. 
C. 25. If the conſtruction contended for on the part of the 
plaintiff ſhould prevail, pariſh-officers will be liable for the 
breaches of ſimilar covenants in pariſh indentures | 1]. 
Lord MANSFIELD ſitopped Balduin, who was to have argued 
an the other ſide, and ſaid, nothing was clearer than that the 
father was bound. for the een of the covenants by 


Ge ſap. 
6 udgment for the plaimiiS 4. 


[2] Vide Whitley v. 488 B. R. M. 
10 Geo. 1. 


point, and was meant to * been cited by 
1 Baldwin. 


[1] In parih indentures under 43 El. c. 2. 
55. the pariſh-officers do not covenant. Vide 
the form of ſuch indentures, 1 A Fuſtice, 
1 3th Za. P: 554 
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CTION of debt upon a bond conditioned for the pay- 
ment of an annuity to the plaintiff, for ſeven years, by 
quarterly payments, the firſt payment to be made on the 25th 
of December, 1774. The defendant, after craving oyer, and ſet- 
ting forth the condition upon the record, —which recited, that the 
annuity had been agreed to be paid to the plaintiff, in conſidera- 
tion of his having diflolved a partnerſhip between himſelf and 
one Oxlade, a co-obligor in the bond with WViltec, in order that 
Oxlade might take Wilkes into partnerſhip, —pleaded, that he 
became a bankrupt, and a commiſſion iſſued againſt him, on the 
24th of March, 1777, that he afterwards obtained his certificate 
on the 5th of January, 1778, and that the cauſe of action ac- 
crued before he became a bankrupt. Upon this plea iſſue was 
Joined; and the cauſe came on for trial, before Lord MaNns#1ELD, 
at Guildhall, when a verdict was found for the plaintiff, fubje&, 
to the opinion of the court, on a caſe which ſtated ;—That a 


quarter's 


8 Med. 190, which is directly in 
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* quarter's annuity became due on the 2 5th of December, 156 a 
That the arrears due on that day were paid on the 18th of 
March, 1777 ; and that the defendant. became a bankrupt, that 
a commiſſion iſſued againſt him, and he obtained his certificate, 
as ſtated in the plea,—The queſtion for the opinion of the court 
was, whether the * cauſe of ation accrued before the 
bankruptcy. 
The caſe was argued on Tueſday, the 1000 af A by” 
Mood for the plaintiff, and Dunning for the defendant. 
Mood argued as follows. The certificate is not a bar in this 
caſe. The plaintiff had no legal remedy on the bond, at the 
time when the commiſſion iflued,. and therefore could not have 
been admitted as a creditor under the commiſſion. All the in- 
ſtances in the court of Chancery, where annuitants have been 
permitted to prove under commiſſions of bankruptcy, have been 
in caſes where the bond has been forfeited, and thereby a legal 
remedy for the penalty has been acquired. Here the forfeiture 
which would have been incurred by the non-payment of a quar- 
ter of the annuity on the 25th of December, 1776, was waved, 
and done away, by the payment and acceptance of the arrears, 
at a ſubſequent day. In this reſpect, the preſent caſe reſembles 
that of Webſter v. Banniſter (a), where your Lordſhip ſaid, that 
you ſhould have held the act of payment at a future day, to be 
in itſelf proof of a waver, of the forfeiture of an annuity bond, 
The penalty was not a ſubſiſting debt after the waver. It could 


not, therefore, be proved under the commiſſion, nor diſcharged by 
the certificate, for no debt can be proved that is not demandable 
at the time of the bankruptcy, Indeed, by the ſtatute of 4 & 5 


Ann. c. 16. § 12. payment of money ſecured by a penalty in 
a bond, after the day in the condition of the bond, amounts to 
a parliamentary waver of the forfeiture incurred by the non- 
payment on that day. It is true, the words of the ſtatute ſpecify 
only bonds conditioned for the payment of à leſer ſum, at a day 
or place certain, and mention the payment of the principal and 
intereſt due. But it cannot have been intended to. confine the 
proviſion to conditions for the payment of one leſſer ſum, and. 
to exclude bonds for ſecuring repeated leſſer ſums, to be paid 


| ſucceſſively, or ſuch upon which no intereſt is to be paid. But, 
beſides the penalty in this bond, there is, in the condition, an 


agreement, or covenant, under the ſeal of the defendant, for the 


(a) E. 20 Geo. 3. ſupra, p. 393. 


payment | 


iN THE TWENTY-FIRST YEAR OF GEORGE in. 


*payment of the annuity. Upon this, an action of debt, or coye- 
nant, might be maintained, excluſive of the remedy on the pe- 
nalty; and it has been frequently decided, and partieularly in a 
late caſe of Cotterel v. Hooke (a), that the remedy for the grow- 
ing payments of an annuity, when ſee@ured by covenant, are not 
barred by a bankruptcy and certificate. By the ſtatute of 8 & y 
Will. 3. c. 11. §. 8. in actions upon bonds for non-perform- 
ance of any covenants, or agreements, in any indenture, deed, 
or writing, contained, the plaintiff is to recover, not the pe- 
nalty, but damages for every breach he ſhall prove. This 
bond is of that ſort, and, ſince that ſtatute, a breach of the 
covenant and agreement does not entitle the plaintiff to the 
penalty, even at law, but only to have it ſtand as a ſecurity for 
future breaches. | | 


Dunning, —The inclination, both of courts of law and equity, 


has always been, to give to bankrupts who have ated fairly, a 
complete diſcharge. It is impoſſible to imagine a caſe more 
proper, to ſhew the hardſhip of the doctrine contended far. on 
the other ſide, than the preſent ; for the defendant was made a 
bankrupt only on the 24th of March, and on the 25th, the 
05 day after he became liable, (if the plaintiff's action ſhould 
be ſuſtained,) to a quarter's payment of this annuity. In Web- 
ter v. Banniſter, iſſue was taken on the fact of payment after 
the day, and therefore the queſtion, how far ſuch payment would 
have been a waver of the forfeiture was not before the court. 
Vour Lordſhip might uſe ſome expreſſion, ſimilar to what has 
juſt been ſtated, in that caſe of Mebſter v. Bauniſter; But you 
certainly did not mean to give a ſolemn opinion upon the point. 
Had the caſe required it, you would have given the queſtion a 
more thorough conſideration, The idea of waver originated 
from the ſtatute of Queen Anne, but that ſtatute has never been 
underſtood to relate to bands for ſecuring annuities. The firſt 
caſe in Chancery on this ſubje& was in 1738, Ex parte Le 
Compte (6). The next in 1741, Ex parte Belton (c). In both 
theſe, the annuitant was let in to prove the value of his an- 
nuity, on the ground that the bond being forfeited by non- 
payment on the day, the penalty had become a debt at law. 
There was, however, no queſtion about any waver by a ſubſe- 
quent payment in thoſe caſes. But, in the caſe of Perizns v. 


(a) B. 1g Geo. 3. ſupra, p. 97- (e) Ibid. 
{6) 1 Ath, 251. 
| 6 R Kempland 
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Eenpland Ii]. which was decided a few years ago in the court 


of Common Pleas, it was unanimouſly held, that a payment 
after the day, would not diſcharge the forfeiture of an annuity 
bond, which, when once it has become abſolute, can never be 
made conditional ; that ſuch bonds are not within. the ſtatute 
of Queen Anne; that, if a forfeiture has happened before 2 
bankruptcy, the annuity may be valued, and proved under the 
commiſſion; and that, after the certificate, the bankrupt is not 
liable to any future payments. This caſe is deciſive. 

Mood, in reply.— In Cotterel v. Hooke, which was ſubſequent 
to Webſter v. Banniſter, the caſe of Perkins v. Kempland was 
cited : That caſe was fimply a bond containing a penalty for 
ſecuring the annuity: There was no agreement an in the 
condition. 

 BuLLER, Fuſtice, —The caſes of Webfter v. Banni Sher: and Per- 
Zint v. Kempland, may ſtand very well together. As to the caſe 
of Cotterell v. Hooke, that was an action upon the deed of cove- 


nant, Here, if you had an election, and could have proceeded 


upon the agreement, you have made your election, and taken 
the other courſe, for this is an action for the penalty. 
The court took time to conſider; and, this day, Lord Mans- 
FIELD delivered their unanimous opinion, as follows. 5-4 
Lord MANSFIELD, (after ſtating the pleadings and the caſe,)— 
Before, and at the time of, the bankruptcy, no money was due 


under the condition of the bond. The penalty had been in- 


curred, a quarter's annuity not being paid on the day, but the 
obligee had afterwards received the money. The queſtion is, 
whether there was any debt due at the time of the bankruptcy; 
and, as between tlie parties, on general principles, when a for- 
feiture lies in compenſation, and the perſon entitled to the com- 
penſation receives ſatisfaction after the forfeiture, he can never 
reſort back to the penalty, Take the common caſe of rent : 
If payment is made after the day, you can never recur to the 
forfeiture. All forfeitures are odious, if carried beyond their 
true intent. Beſides, (I here ſpeak my own opinion, ) in queſtions 


between the parties, I ſhould exceedingly incline to ſay, that 
' annuity bonds are within the reaſon, though not the letter, of 


the act of the 4th and 5th of Queen Anne; an act made to remove 
the abſurdity which Sir Thomas More unſucceſsfully attempted 


[1] T. 16 Geo. 3. Since reported 2 Blackft, 1106. Mr, Dunning * a muck * note 
of the caſe than what is there given, 


to 


IN THE TWENTY-FIRST YEAR OF. GEORGE III. 


to perſuade the Judges to remedy, in the reign of Henry VIII. 
For he ſummoned them to a conference concerning the granting 
relief at law, after the forfeiture of bonds, upon payment of 
principal, intereſt, and coſts; and when they ſaid they could 
not relieve againſt the penalty, he ſwore by the body of God, 
he would grant an injunction. This is a remedial law, and, if 
a caſe is within the miſchief, the remedy ought to extend to it. 
I ſhould have thought, therefore, that payment after the day, 
might be pleaded to an action on an annuity bond. In the caſe 
of Webſter v. Banniſter, as far as it was neceſſary to conſider the 
point, we were all inclined to think, that, even without an 
expreſs agreement to give farther time, the receipt of the money 
after the day would have been ſufficient. But, inſolvent acts 
differ from the bankrupt laws; there is no authority, no com- 
miſſioners, under the inſolvent acts, to ſet a value upon the an- 
nuity. The preſent caſe ariſes on a bankruptcy. It is to be 
lamented that ſo large a claſs of creditors as annuitants are, 
ſhould be left without any expreſs proviſion in the bankrupt 
laws. It is hard upon them that they ſhould be excluded from 
proving under the commiſſion, (when perhaps the other creditors 
may receive 15 ſhillings in the pound under it,) and ſhould be 
left only to a fruitleſs remedy againſt the bankrupt. It is 
alſo hard upon an honeſt bankrupt, who has given up his 
all to his creditors, that he ſhould till continue anſwerable for 
debts which he has nothing to ſatisfy, This is a great defect 
and chaſm. It is a pity that the legiſlature ſhould be filent, 
and ſhould force the courts, in order to attain the ends of juſtice, 
to invent legal ſubtleties, which do not come up to the com- 
mon underſtanding of mankind. That has been done in the 
caſe of annuities, The court of Chancery has laid hold of this 
ſubtlety. It has ſaid, —The penalty is the debt if the forfeiture 
has been once incurred, and you may have a value ſet upon 
your annuity, and come in as a creditor, under the commiſſion. 
If it is objected, that the forfeiture was waved, the court 
anſwers, No matter for that; it ſhall be ſtill in force, becauſe 
it is for the benefit both of the creditor and the bankrupt that 
it ſhould be ſo.—This has been ſettled, and we all adhere to the 
determination, as far as this caſe goes, as a legal ſubtlety, eſta- 
bliſhed for good purpoſes, but not to be drawn into principle or 
argument in other caſes. It has been the foundation of; practice 
in the court of Chancery, and has received a ſolemn conſidera- 
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tion in the court of Common Pleas, in the caſe of Perkins v. 
| Kempland, which is an authority directly in point. That court 


thought annnuity bonds were not within the ſtatute of Queen 
Anne, and, for that part of their opinion, relied on what Lorg 
HAR DwIckx ſaid, in a caſe Ex parte Wincheſter, (a) vis. that 
the words, at @ day or place certain,” are material words in 


the ſtatute, and that bonds, not given for the payment of 2 


leſſer ſum at a day or place certain, are not within it. I hardly 


Friday 
24th Nov. 
The court 
will not grant 


a mandamus to 


the Bank to 
transfer 
ſtock, be- 
cauſe there 
is a remedy 


by an action 


on the caſe, 
if they refuſe. 
—2u, Whe- 
ther execu- 
tors, Who 
take no be- 
neficial in- 
tereſt, and 
have no debts 
to pay, are 
entitled to 
have the 
ſtock of their 
teſtator trans- 
ferred to 
their name. 


think he would have conſidered thoſe words as ſufficient to take 
a caſe out of the ſtatute, which is clearly within the reaſon and 
meaning of it, if it had not been to give the party the advan- 
tage of the equitable ſubtlety, by which he was enabled to 
prove under the commiſſion. We conſider ourſelves as bound 
by the authorities, as far as the preſent caſe goes; but no fur- 


ther. gs 
The Poſes to be delivered to the defendant, 


(a) In Canc. 1744. 1 4th. 118. 


The Ki Nc, on the Proſecution of PAR BUR and 
another, Executors of Dawzs, againſt the Governor 
and Company of the BANK of ENGLAND. 


ls was an application for a mandamus to be directed to 
the defendants, commanding them to permit the proſe- 
cutors to transfer 1000 J. Bank ſtock, as having been the pro- 
perty of their teſtator. One Laſcelles, being poſſeſſed of 12000. 
Bank ſtock, which ſtood in his name, by his will appointed 
Dawes his executor, and gave him, as a legacy, 1000/7. part 
of the 12000 J. Dawes, who proved the will of Laſcellec, but 
never transferred the ſtock to his own name, by his own will, of 
which he appointed the proſecutors executors, bequeathed to 
his kinſwoman ** Lydia Fennymore, if living at the time of my 
« deceaſe, the ſum of 1000 J. of the capital ſtock of the Bank. 
ce of England, and, although I have not transferred Mr. Lu/- 
s celles's ſtock into my name as yet, the property is wholly and 
* ſolely in me, as may be ſeen by his will.“ Upon Dawes's death 
the proſecutors proved his will, and applied to the Bark for 


leave to transfer the 1000 J. which was refuſed, unleſs they 
| | ſhould 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 


ſhould produce a certificate of the death of Lydia Fennymore 
[1]. *Upon this they applied to the Foundling Hoſpital, where it 
ſeems ſhe had been placed by Dawes, (whoſe natural daughter 
the proſecutors ſwore they believed ſhe was,) and where they 
found, by the books, and regilters, ſtrong evidence of her death, 
and that ſhe died before the teſtator ; and they were, at firſt, 

omiſed the certificate required, but the governors of the Ho/- 
fatal afterwards refuſed to grant it, and the proſecutors applied 
again to the Bank, ſtating the evidence of the death of the legatee, 
and that the certificate had been refuſed. Upon this ſecond 
application, they were told the certificate could not be diſpenſed 
with, This court was therefore moved, upon affidavits ſtating 
the-above circumſtances, and a rule to ſhew cauſe was granted, 
but with directions that notice of the rule ſhould be given 


to the Foundling Hoſpital. —It appeared, upon inſpecting the 


will of Dawes, that particular legacies were given by it to the 
proſecutors. | 

This day, cauſe was ſhewn, by the Attorney General, and 
Fackſon, on the part of the Ban#, and Bearcrof?, on the part of 
the Foundling Hoſpital. 

On the part of the Bank, it was urged, that they had no 
ſatisfactory evidence of the death of Lydia Fennymore, and that 
it had been the rule and practice with them to transfer ſtock to 
legatees directly, without the interpoſition of the executors ; 
That this was founded on the conſtruction which had been put 
on the ſtatute of 5 Will. & Mar. c. 20. by which the Bank 
was eſtabliſhed, and of the different charters they had received 

from the crown, under the authority of that ſtatute ; That all 
the acts relative to ſtock uſe the word dev?/e,” and therefore the 
opinion had been adopted, that the legiſlature intended, that, 
in reſpect to the manner of tranſmiſſion by will, ſtock ſhould paſs 
immediately as real property, (to which the word © deviſe” is 
peculiarly appropriated,) does; That was the opinion of Ser- 
jeant Pengelly, who had been counſel for the Bank, and upon 
whole advice they had purſued the practice juſt ſtated. They 
ſaid, however, that the Ban& was extremely ready to act in any 
manner the court ſhould direct. 
For the Foundling Hoſpital, it was ſaid, that, —as the legacy to 
Lydia Fennymore was lapſed, and there was reaſon to believe the 
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[1] It appeared, that it is the practice of | the production either of a probate of the will 


the Bank, and the other great companies, | of the perſon laſt entitled, or a certificate 
never to permit the transfer of ſtock without | of the actual death of ſuck perſon. 


68 | teſtator 


N — e 
Dan + = - S . 
— 


- W - 
on 


n 
a 


r 3 SP * 3 p F 1 
s Vo» CO EW 
r LE PLE OE 
HM xt arte 
92 =. 


Lo 


5 - — 3 
E 
D 

O — 3 
W909 
r 5 * 


e 
1 
tA 2 Was — pegs 8 = n 
EO bn nent i SE 
_ = Xx = - — 


FEE 7 — EF. 8 
— r COLO aa 4 
_— _ — - * —. * e * - — — * 
PTT q mag 2 
oy + r 
= 5 NE < 3 a — 2 = 2 
_—__— - Ws = l 487 2 — 2 


BY A 
r . oY, Ds 
ccc -x a 
— — + - \ * = ro 
- n 33 1 ** 


Fg : 
. * 7 
14 + 
: . 5 
13. 
45 
f 4 
98 
3; "WH 
2 
1 A 
6 
2; 
f 
- 
* 
4 & 
A 
2 
25 
"He 


——— n — 
— — 1 * 7 1 
. 


* ** * „ * a> 2 8 — * 
P 


— = waw + xs 


— 
„ matt” 


A 
ps 


n 
r 
N 

Tu ASE 


** 82 
„„%.t1 —B Foo = ͤ 


= 
HY 
[FT 


— 
a 


Ic 
BS: 
— — Rs — * 


— 
55A: * 2 


Ko 
"as: X 
Th. © -' S — Mk 


— 
hh. > Mem 


. — 5 — 
1 — r 


FFF e ous = 22 
© * 1 — - rl r 22 a — > p 
* — moth 5 * — a 228 n — * — > n 
* -— = . * * : q 4 — * - — e * N 
2 5 o - 8 & > "" 4 1 n - * 
Rr D K , X n . 2 4 * 


526 


1780. 
— 


The Kir 


againſt 
The Bank 


" of EN CLAN PD 


[ 508] 


CASES IN MICHAELMAS TERM 


teſtator was a baſtard, (which however was not ſworn to,) or 
at leaſt, that no next of kin could be found, and as the execy. 
tors, having legacies, could take no beneficial intereſt, and it 
was not pretended there would be any debts to be paid, they 
were adviſed that the money belonged to the Crown; That, 
upon this, they had applied to the Treaſury for a grant of it, 
for the benefit of the Heſpital, which application they had rea- 
ſon to think would be ſucceſsful ; That, under theſe circum. 
ſtances, they had not choſen to facilitate the transfer of the 
ſtock, thinking it ſafeſt i in the hands, and under the Protection, | 
of the Bank, 

Dunning, on the part of the vrodbviidobg, contended, that the 
legal title was clearly in them, and that the court would not 
enquire to whom they were accountable for the eguitable intereſt; 
That the uſe of the words deviſe” or deviſee,” in acts or 
charters haſtily and ignorantly penned, could not alter the na- 
ture or incidents of a ſpecies of property clearly perſonal; That 
this application was not to the favorr or equity of the court; 
but was founded on rigbt, in order to compel the defendants to 
do their duty. 

Lord MansFltLD,—When there is no ſpecific remedy, the 
court will grant a mandamus, that juſtice may be done. But 
where (as in this caſe) an action will lie for complete ſatisfaction 
equivalent to a ſpecific relief, and the right of the party apply- 
ing is not clear, the court will not interpoſe the extraordinary 
remedy of a mandamus, I do not think this a clear caſe. It 
appears, on the face of the will, that the executors have no 
beneficial intereſt. If the teſtator was a baſtard, the King is 
the next of kin [#111]. Here neither any perſon claiming as 
next of kin, nor the Crown, are before the court. Notice has 


been given to the Bank not to permit the transfer. The Bank 


is therefore in the nature of a ſtake-holder only. The real queſ- 
tion is between the Crown, (or the Foundling Hoſpital as ſtand- 
ing in the place of the Crown,) and the executors of Dawer, 
the proſecutors of this rule, 


The rule diſcharged [1]. 


171A ſpecial action of aſſumpfit was after- was tried before Lord Mansfield, at Guildhall, 


wards brought by the executors, againſt the | at the Sittings after Hilary Term, 21 Geo. 3. 
Governor and Company of the Bank, which | Upon the trial it was admittted that Lydia 


{+211] Yide Burgeſs v. beate, Canc. 1759. 1 Black}. 123. 
| | Fl 
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Fanymore died in the Foundling Hojpital, in | in the form of a warrant, under the ſign ma- 
the teſtator's life time; and it was proved | nual, authoriſing George alley, Eſq; of the 
that Dzzves was reputed to be a natural ſon Foundling Heſpital, to call upon the plaintiffs, 
of Laſcellis, and that he had no next of kin. as executors, for a transfer of 10007. and for 
It alſo appeared that the Foundling Hoſpital | an account and payment of the reſidue of the 
had ſucceeded in obtaining a grant from the | perſonal eſtate and effects of Dawes, and to 
Crown of the ſtock in queſtion, A verdict | receive the ſame for his Majeſty's uſe, (wide 
vas found for the plaintiffs, but with leave | Megit v. Johnſon, infra, 524.) In conſe- 
io move the court, that a nonſuit, or verdict | quence of this authority, #/halley, before the 
for the defendants, might be entered. Ac- trial, had filed a bill in Chancery, praying 
cordingly, in Eafter Term, 21 Geo. 3. the | an account againſt the plaintiffs, and an in- 
Attorney General obtained a rule for that pur- | junction to be directed to the Bark, to re- 

ſe, It ſeems it is cuſtomary for the Crown. | ſtrain them from transferring the ſtock to the 


to grant to the Hoſpital, ſuch property as plaintiffs. Pending the rule for ſetting aſide 


would have belonged to foundlings who hap- | the verdict, a compromiſe took place, ſo 
pen to die there. The grant, in this caſe, was | that it was never argued. 


SY EAS and others again BRIDGE. 


. CTION againſt an under- writer, on a policy of inſurance 

on the ſhip Mary, a letter of marque. The words of 

the policy, were, At and from Liverpoole, to Antigua, with 

&« /iberty to cruiſe ſix weeks, and to return to Jreland, or Fal- 

« mouth, or Milford, with any prize or prizes.” The ſhip 

having been taken, this ation was brought, and came on to be 

tried, at the laſt Aſſizes for the county of Lancaſter, before Ho- 

THAM, Baron, when a verdict was found for the plaintiffs, but 

with liberty to the defendant to move for a new trial, without 
payment of coſts. 

On Thurſday, the gth of November, Macdonald obtained a 
rule to ſhew cauſe, why there ſhould not be a new trial; and, 
to day, the caſe was argued, by the Attorney General, Dunning, 
and Davenport, for the plaintiffs, and Macdonald, Lee, and 
J. P. Heywood, for the defendant. 

Upon the Judge's report, the evidence given at the trial ap- 
| peared to be as follows: The policy was made on the gth of Fe- 
bruary, 1779, 'and there was no time fixed in it for the com- 
mencement, or the duration, of the voyage. The captain, being 
called on the part of the plaintiffs, ſwore that he, in fact, 
failed from ZLiverpgote on the 28th of February; he was five 
days before he cleared the land ; and he proceeded on his direct 
voyage till the 14th of March, chacing, however, at different 
times, from the 7th, to the 14th, when he began his cruiſe, 
giving notice thereof to the crew, and ordering a minute of it 

to 
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to be entered in the log-book, which was done. From the 1 4th 
of March, he continued cruiſing about the ſame latitude (43), 
till the 17th or 18th of April, when he diſcontinued the cruiſe, 
of which he alſo gave notice, intending .to go to the Burlings, 
off L1jbon, in the courſe of his voyage. On the 23d, he renewed 
the cruiſe, of which he gave notice, as before, and ordered a 
minute, to that purpoſe, to be entered in the log-book. From 
that time he continued cruiſing till the 28th of April, when he 
was taken by an American privateer. Two or three days before 
he failed, he met with Kenyon, the broker who had got the 
policy ſubſcribed, in the counting-houſe of the plaintiffs, who, 
in diſcourſing about his liberty to cruiſe, ſaid he might do ſo 
in any latitude he choſe, and that if he had no ſucceſs in one 
place, he might leave it, and proceed to another, and there 
begin cruiſing again, mentioning when he ſhould begin, and 
leave off, in his log-book ; and that if ſuch ſeparate times of 
cruiſing ſhould not, when added together, exceed the ſpace of 


* fix weeks, the terms of the inſurance would be complied with, 


None of the under-writers were preſent at this converſation ; but 
the captain ſaid, he conſidered Kenyon as acting for them, as 


well as for the inſured. His log- book was taken, but he pro- 


duced a journal, which he and his clerk had copied from the 
log-book, He ſaid, he underſtood the meaning of“ cruifing” to 
be, delaying the courſe of the voyage, in any particular latitude, 
The ſecond witneſs produced by the plaintiffs had been captain 
of a letter of marque, in the laſt war. He defined“ cruiſing, a 
delay of the voyage, under a fair wind to the port of deſtination, 
He had examined the journal, and was of opinion that there had 
been no delay in the voyage, except at the times which the 
captain had expreſsly appropriated to the cruiſe : It is the cuſ- 
tom for letters of marque which have not liberty to c:uiſe, to 
chace, when they fall in with an enemy's ſhip: He was never 
cautioned againſt it, and had chaced frequently under ſuch cir- 
cumſtances. In like manner, without ſuch liberty to cruiſe, it 
is cuſtomary, and permitted, to letters of marque, to go three 
or four points out of the direct courſe, for the purpoſe of ſpeak- 
ing ſhips, and he did not conſider any of the acts done by 


the captain, before the 14th of March, as cruiſing.— The de- 


fendant's counſel read ſeveral entries from the journal, to ſhew 
different inſtances of chacing, and quitting the direct courſe to 


ſpeak ſhips, between the 7th and 14th of March. They then called 
1905 | ts 
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a witneſs, who had alſo commanded a letter of marque, during 
the laſt war, and who ſwore, that he thought the ſhip, 'by what 
appeared from thoſe entries, was to be conſidered as cruiſing be- 
tween the 7th and 14th. The counſel for the defendant called 
ſeveral other perſons ; two of whom were brokers. His witneſſes 
concurred in thinking, that, by the terms of the policy, the 
cruiſe muſt be on fix ſucceſſive weeks, not interruptedly, and 
at intervals.—The two witneſſes examined on the other ſide 
thought, on the contrary, that the policy did not import any 
ſuch reſtriction; but they admitted, on the one ſide and the 
other that they only ſpoke their opinion, and could ſay nothing 
of any uſage, none of them having ever known a caſe circum- 
ſtanced like the preſent. ä 

The defendant, upon the above evidence, ſet up a two-fold de- 
fence: 1. If the cruiſe was to be conſidered, as having been con- 
tinued from the 7th, inſtead of from the 14th, of March, to the 
17th or 18th of April, then the ſhip had cruiſed above fix weeks, 
at different intervals, and conſequently the terms of the policy had 
been departed from: But, 2. If the jury ſhould not be of that 
opinion, ſtill, from the words of the policy, as well as the nature 
of the thing, the fix weeks were meant to be ſucceſſive, and 
uninterrupted, and therefore expired at tne end of ſix weeks 
.computed from the 14th of March. 

The judge declined giving any direction, or opinion on this 
laſt point, it being agreed that the opinion of the court ſhould 
be taken upon it. | 

1. In ſupport of the verdict, it was, now, contended, on the 
firſt point, that it was a queſtion of fact, proper for the deci- 
ſion of the jury, when the cruiſe began. The captain had poſi- 
tively ſworn that it did not commence till the 14th, and the jury 
had believed him. As to chacing an enemy's veſſel which ap- 
pears in view, or going a little out of the courſe to ſpeak to a 
ſhip, that is never conſidered as a deviation, in the caſe of a let- 
ter of marque. It is what they always do, and, it being known 
to the under-writers that this was a letter of margue, no expreſs 
licence, or ſtipulation, was neceſſary, to protect her in that 
reſpect. But, if a letter of argue quit the direct courſe of the 
voyage on purpoſe to look for prizes, rhat is a deviation, un- 
Teſs the is protected under a particular licence; for the difference, 
and the only difference, between a letter of marque and a pri- 
vazeer, is, that the ſole object of the latter is cruiſing, the prin- 
ipal object of the former, a trading voyage. 2. The natural 
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conſtruction of the licence in the policy is, that fix weeks, ng 
matter how made up, may be employed in cruiſing. Suppoſe, 
on the ſecond day of the cruiſe, a prize had been taken, and car. 
ried back to Milford, Falmouth, or Ireland. Can it be contended 
that the time employed in bringing the prize into port, mug 
have been computed as part of the fix weeks? The broker's 
conſtruction ought to bind both parties; he is a ſort of a middle 
man, equally the agent of the inſurers and inſured, Be. 
fides, in this caſe, Kenyon was actually in partnerſhip with one 
Slater, as a broker, and this very Slater was an under-writer on 
the policy. | | | 
On the other ſide, the counſel contended, that a great deal of 
inadmiſſible evidence had been received. That the queſtion, whe- 
ther the fix weeks were to be ſucceſſive, was a mere point of con- 
ſtruction on the words of the policy, and the opinion of Kenyon, 
or the witneſſes, ought not to have been given in evidence. 
If indeed there had been proof of any general uſage, that would 
have been admiſſible, but nothing of that ſort was attempted, 
If the plaintiffs' conſtruction were to prevail, a captain might 
watch occaſions when the wind was directly in his teeth, and 
then declare that he ſtopped cruiſing, and was to be conſidered 
as purſuing his voyage. They ſaid nothing on the firſt point, 
Lord MAansFlIELD,—This was merely a queſtion of conſtruc- 
tion, on the face of the policy, and, unleſs an uſage could have 
been ſhewn in favour of this deſultory cruiſing, calling witneflesto 
ſupport it, was calling them to ſwear to mere opinion. None 
of thoſe produced knew of any inſtance, and, therefore, their 
evidence ought not to have been received. Yet, I dare ſay, 
their teſtimony had great weight with the jury. The meaning 
of words depends on the ſubject. The inſtructions were not 
read, but they ſhew the meaning very clearly, for they run thus, 
« To cruiſe ſix weeks, and hen proceed to Antigua [].“ There 
can be no general rule. Here, the ſubje&t-matter, in my opi- 
nion, is deciſive to ſhew that the fix weeks meant one continued 
period of time. A cruiſe is a well known expreſſion for a con- 
nected portion. of time. There are frequently articles for a 
month's cruiſe, a ſix weeks' cruiſe, Sc. Such a liberty as in 
this caſe, to a letter of marque, is an excuſe for a deviation. 
But what is contended for by the plaintiffs is impoſſible in prac- 
tice. Suppoſe the ſhip returns directiy back, cruiſing for the 


[1] They were in court, and had been ſtated by the counſel for the defendant. 
| ſpace 
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ſpace of a week. She may then take perhaps three weeks to 
return to where ſhe had been. Can ſhe then renew the cruiſe, 
and return again, and ſo repeatedly? The voyage, in that 
way, might laſt for years. But the true meaning is, I will 
« excuſe a deviation for fix weeks.” The inſtructions, although 
it happens that they were not read, ſtrike me much. Another ar- 
gument : Six weeks is a continuation, a congregate denomi- 
nation of time. If they had meant ſeparate days, they would 


id 42 days. 
have ſaid 42 day The rule made abſolute. 


The KING again} RoUTLEDGE. 


N indictment having been found againſt the defendant, at 
the quarter- ſeſſions for the city of Oxford, for refuſing to 

take upon himſelf the office of conſtable for one of the wards in 

that city, it was removed, by certiorari, into this court, and 

came on, for trial, before BULLER, Juſtice, at the laſt ſummer 

Aſſizes for the county of Oxford, on Friday, the 28th of July, 

1780. X 

71 he indictment contained two counts. The i ſtated, 

generally, that the defendant being an inhabitant, and reſiding 
in the ward in queſtion, was on, &c. /awfally and in due manner 
elected, nominated, and appointed by F. T. alderman of that 
ward, and one of the juſtices for the city, into the office of 
conſtable for the ſaid ward; that he afterwards had notice of 
the appointment, and was ſummoned to appear before K. J. 

and E.T. two other juſtices of the city, to be ſworn in. The 

ſecond count alleged, particularly, that Oxford is an ancient 

city, that, from time immemorial, there had been accuſtomed 

to be four aldermen of the ſaid city, and that each of ſuch 

aldermen ſhould and might on the zoth of September, every 

year, (or the day following, if the 3oth of September ſhould be a 

Sunday,) ele& and chooſe, and of right ought to elect and chooſe, 

a fit and able perſon &c. to be conſtable, in and for the ward to 

which ſuch alderman ſhould reſpectively belong; that the ſaid 

defendant was an inhabitant, &c. and a fit and able perſon, and 

that the ſaid F. T. then was one of the aldermen of the ſaid 

city, to wit for the ward in queſtion, and that on the ſaid goth 

day of September, in the year, &s. the ſaid F. J. did duly and 

lawfully 
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Friday 
24th Nov, 


A college 
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ford, though 
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the city out 
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lawfully elect, chooſe, and appoint the defendant, Gc. (Then 


. ating the notice and ſummons, as in the former count, and 


concluding that notwithſtanding the election and appointment 
the defendant refuſed to take the oath, &c.). 

The defence conſiſted ; 1. In putting the proſecutors on 
proving the cuſtom as laid in the ſecond count of the indict- 
ment; 2. In ſhewing that the defendant, being matriculated in 
the univerſity, and entered on the buttery- books of Brazen Noſe 
College, as barber to the college, was not liable to ſerve as con- 
ſtable, although he reſided, and kept a barber's and perfumer's 


| ſhop, in one of the wards of the city. 


The.evidence for the proſecution, with regard to the cuſtom, 
was; that, on the zoth of September, (or the 11t of October,) an- 
nually, a meeting is held, in the town-hall, of the mayor, four 
aldermen, and afiftants, at which the new mayor is ſworn in, 
and the city officers, 2/2. conſtables, Ec. appointed; that, on 
ſuch occaſions, the hall is open to every body; that conſtables 
are never appointed but at that meeting ; but that none of the 
members of the corporation ever interfere in their appointment 
except the aldermen, each of whom appoints one for his own 
ward; that this is done in the following manner: the old con- 
ſtable delivers in a liſt of all the perſons in his ward fit to ſerve 
the office, and the alderman of the ward names one from that 
liſt. | 
With regard: to the liability of the defendant to ſerve, the 


proſecutors, after proof of the defendant's reſidence in the ward, 
and his keeping a ſhop there for perfumery, toys, &c. endea- 


voured to ſhew, that, in many inſtances, perſons of a like deſcrip- 
tion, viz. barbers, cooks, Fc. of different colleges, had ſerved 
the office. They had given notice to the defendant to produce 


the matriculation-books of the univerſity, in order to prove the 


matricuation of thoſe perſons, but, as the books had not been 
inſpected before, and there was no index, they were not able to 
find the names of any of them. It was admitted, on the part of 


the defendant, that the Vice Chancellor of the univerſity often di- 


rects his warrants to be executed by the city conſtables. 
The defendant's counſel, on the queſtion concerning the 
.cuſtom, read a clauſe in the charter of 3 Jac. 1. to the city of 


Oxford, by which it is provided, that conſtables, . &c. of the 
city, in caſe of vacancies, ſhall be choſen by the mayor, &c. and 


cemmonalty, or the major part of them; de civibus civitatis 
«© prædiclæ. 
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« prædidtæ. They alſo read the conſtable's oath, by which he 
is bound to attend the city court, &. 


On the other head, they proved the defendant's matriculation 
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in the univerſity books; that he was barber of Brazen Noſe RouTLEDGE. 


College ; and that an ancient fee is annexed to that office, which 
was regularly paid to him ; that the office of barber is taken 
notice of in the ſtatutes of the college ; and that the defendant, 
if the members of the college choſe, was bound to act as their 
barber, and, on one or two particular occaſions in the year, to 
attend at the college as a ſervant; that he actually had regularly 
attended on thoſe occaſions, but was not then employed in the 
exerciſe of his trade as a barber. They then read a paſſage from 
a charter of Edw. 4. reciting a compoſition made between 
the univerſity and the city, in the reign of Edw. I., as 
follows : | , 


Ad hoc etiam, quod prædicti major & burgenſes queruatur, 


« quod, cum per cartam domini regis non ceduntur aliquæ liber- 
« tates alijs in prædictà villa, quam ſcholaribus univerſitatis pre- 
« ditz, et illi ſcholares ſint exempti a communitate prædictà ad 
i reſpondendum coram eis, vel ſimul cum ipfis, de aliquibus 
* rebus ipſum dominum regem vel communitatem prædictam 
« tangentibus, prædicti cancellarius & ſcholares, per procurato- 


* res ſuos, alios ſibi appropriant, et qui non ſunt ſcholares, ut 


« ciſſores, Sarbatores, ſcriptores, parcaminarios, & hujuſmodi/ 
* qui non ſunt de juridictione ſua, & qui habent, in eadem 
* yilla, uxores, familiam, & mercandiſas ſuas, & hoc ad grave 
_ « damnum domini regis, & firmariorum ſuorum—Ad quod, 
«« per prædictum cancellarium & magiſtros, ac etiam per præ- 
* dictos majorem & burgenſes, unanimiter eſt concordatum, 
quod, de cætero, nullus gaudeat /iberfatibus ſeu privilegits 


' © untverfitatts prædictæ nift clerici et eorum familie et ſer- 


vientes, parcaminarii, luminarii (a), ſcriptores, barbatores, 
& alij homines de officio, qui ſunt de robis ipſorum cleri- 
% rum. OE | | | 7 

They alſo produced an indenture, or ſort of agreement, be- 
tween the univerſity, and the city, in the 37th year of Hen. 6. 
1459, by which agreement the city admitted, that the magi- 
ſtrates of the univerſity were joint conſervators of the peace, and 
the particular perſons entitled to 25 privileges of the univer/ity 
were enumerated, and, among them, barbers with their houje- 


(a) i. e. Illuminators of manuſcripts. Hence probably the word ©. Limner,” | 


bald. 
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hold. There was, however, no evidence given to ſhew the extent 
of thoſe privileges, or whether the exemption from ſerving 

the office of conſtable was incladed in that general expreſion 
It appeared that the preſent corporate name was the ſame as in 

the charter of 3 Far. 1. In a modern corporation book, e 
ning in the year 1776, the title of the entry of the meeting on 
the zoth of September, was For the election of officers,” —and 
nothing was ſtated in the book of any other buſineſs being done 
at ſuch meeting. It mentioned nothing of the mode of elec. 


ing the conſtables; the entry of the election of each being 
fimply, — 


— A. B. was 2 conſtable for the ward of C. and 


| ſworn in. 


After the evidence was  cloled, it was .contended, at the 
trial, on the part of the defendant ;—1. That the proſecutors 
had not proved the cuſtom as laid. The preſence of the 
mayor and affiſtants appeared to be neceſſary at the meet- 
ing, and it alſo appeared to be part of the uſage that each 


«conſtable ſhould be named out of a lift delivered in by his 


predeceſſor. But neither of thoſe circumſtances were laid as 
part of the cuſtom, in the econd count of the indictment. The 


uſage, as proved, ſeemed, it was ſaid, to ſhew, that the 


election was made according to the charter of 3. Fac. 1. not by 


| any preſeriptive right, for that, although the nomination for 


each ward was, de facto, left to the/alderman of that ward, yet 
the meeting was open to the whole corporate body. {The counſel 


for the proſecution ſeemed, at the trial, to admit that the count 


was too general, and could not be ſupported.)—2. It was inſiſted 


by the defendant's counſel, that, ſuppoſing the cuſtom had been 


proved to exiſt as laid in the indictment, and that the appoint- 
ment had been agrecable to the cuſtom, ſtill the defendant muſt 
be acquitted, becauſe he was clearly entitled to the privileges of 
the unwverfity, and, as no inſtance had been thewn of a matricu- 


lated barber having ſerved as conſtable for the city, the exemp- 


tion from that office ought to be confidered as one of thoſe 


privileges. 


To theſe objections, it was anfwered; ;—1. That, as to the 
<harter of 3 Jac. 1. it was out of the queſtion, for that Oxford is 
a city by preſcription, and it did not appear that the city had ever 
accepted that part of the charter relied on by the defendant. 
With regard to the variance between the evidence and the 
cuſtom as laid, it was not material; it had not been ſaid, by 
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any of che witnefſes, that the meeting was neceſſary to the ap- 
pointment of conſtables ; it was only proved that, in fact, they 
had been appointed at that meeting; but #hat was merely matter 
of convenience, becauſe wy ene muſt meet in the hall that 
day, in order to ſwear in the mayor. 2. The exemption claimed 
could not be ſapported on the indefinite and general expreſſions 
in the ancient inftruments which had been read, eſpecially as 
the defendant was merely a colourable ſervant of a college 
and others, who, Je fatto, ſtood in ſimilar r had 
been proved to have ſerved the office. 

BuLLER, Juſtice, in ſumming up to the jury, ſaid, there 
were two diſtin queſtions in the caſe, perfectly independant 
of one another, and he would take their opinion * 
on the firſt, becauſe, if that opinion ſhould be one way, it 
would become unneceſſary for them to conſider the other queſ- 
tion. He then ſaid, that, if the practice was at all reconcile- 
able to the charter, #hat muſt be taken as the authority and rule 
for the appointment of the conſtables ; and that it ſeemed to 
him, that the nomination by the aldermen might be conſiſtent 
with an elef7on by the mayor, &c. and commonalty. It was 
not denied that part of the charter had been accepted; the 
preſent corporate name was that given by the charter; and he 
was inclined to think, that a charter muſt be accepted in roro, 
if at all [1]. There was no // mentioned in the indictment, 
yet that was proved to be an invariable part of the uſage. The 
entries in the book, relative to the meeting, ſeemed to ſhew, 
that the chief, if not the only, purpoſe, was the election of 
officers. Upon the whole, he inclined ſtrongly for the defen- 
dant, on this head. 

The jury, however, which was ſpecial, but conſiſted chiefly 
of tales men, found this queſtion for the proſecutors. 

The Judge afterwards ſtated, and obſerved upon, the evidence 
on the head of the exemption ; and ſeemed to think, that it was 
to be preſumed that this was comprehended in the general word 
privileges, unleſs the contrary had been ſhown. 

The jury, however, found this queſtion alſo for the proſecu- 
tors; and there was a general verdict againſt the defendant. 

On Thurſday, the gth of November, Bearcrof? obtained a rule 
to ſhew cauſe, why a new trial ſhould not be granted, and, 


þ] Pide Rex v. Cambridge, E. 5 Geo. 3+ | ter in toto, or not at all ; but that one 41. 
2 Ewry. 1656, 1661. 1663. where it is held, | ready exiſting may accept one in part. 
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this day, the caſe was argued, by the Attorney General, Howortb, 
Dunning, and V. Jones, for the proſecution, „ and Bare, 
and Th, Milles, for the defendant. | 

In ſupport of the verdict it was contended: 1. That, ſuppoſing 
there was a material variance between the evidence and the fe- 
cond count, yet the fr count was ſufficiently particular, and 
might well be ſupported : 2. That the variance between the 
evidence and the ſecond count was not material; there was no 
proof that the preſence of the mayor and commonalty was x 
neceſſary part of the cuſtom, nor that the aldermen might not 
nominate perſons not contained in the old conſtable's liſt; ang, 
upon the whole, the evidence on this head was or to be 
left to a jury: 3. That it was too violent a preſumption to im- 
ply, that, under the general expreſſion of ©* privileges of the uni- 
« ver/ity,” this exemption was included. In every caſe of pariſh- 
offices, which are of general utility, all inhabitants houſeholders 
are liable to ſerve, unleſs there is an expreſs exemption. There 
might be ſome reaſon for ſuch a claim, by thoſe ſervants of 
colleges who are bound to conſtant attendance, but this man 
was little morgan a nominal ſervant, and belonged much more 
to the city than to the univerſity. However, the office of con- 
ſtable is of ſuch a nature as to be equally beneficial to the uni- 
verſity as to the city, and, therefore, there is no very good reaſon 
why any member of either body ſhould be exempt from ſerving, 
It was, moreover, proved at the trial, that ſeveral college bar- 
bers had ſerved the office: It is notorious, that 40l college 
ſervants are matriculated : Therefore, though the entries of the 
matriculation of thoſe men had not been found, the jury might 
fairly preſume, that they had been matriculated. If they were, 
thoſe inſtances completely overturn the pretended right of ex- 
emption. 

For the defendant, it was inſiſted, —1. « That NE firſt co count, 
moſt clearly, could not be ſupported. Conſtables, by the com- 
mon law, are appointable only at the court leet, or, in default 
of appointment there, by the conſervators of the peace, or at 
the quarter ſeſſions. A corporation, as ſuch, has no right to 
appoint conſtables. They muſt entitle themſelves to it, under 
ſome particular preſcription, or grant. Hence, in indictments 
of this ſort, it is held indiſpenſably neceſſary that ſuch grant, 
or preſcription, ſhould be alleged, and plainly ſet fort 4 2 Hawk, 
e. 10 8 46. Rex v. Vaws (a), Rex v. Barnard 60.— 


(a) B. R. M. 21 Car. 2. 1 Iod. 24. (4) Z. R. H. 9 Will. 3. Comb. 416. 
| 2. As 
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2. As to the variance between the evidence and the cuſtom laid 
in the fecond count, it is material and fatal. By the cuſtom 
roved, the perſons eligible are limited to the conſtable's liſt ; 
by the cuſtom laid, there is no ſuch reſtriction, According to 
the evidence, the appointment muſt be in a corporate meeting; 
according to the indictment, no ſuch meeting is requiſite.— 
3. As to the exemption, there is no diſtinction to be made 
between the defendant's caſe, and that of the higheſt members of 
the univerſity ; he is entitled, like them, to the privileges of the 


univerſity, and therefore the queſtion on this head comes to be, 


whether every member of the univerſity is liable to ſerve this 
office. The counſel for the proſecution feel the abſurd extent 
of the propoſition when ſtated in this manner, and, therefore, 
would diſtinguiſh the defendant from other members of colleges: 
by the circumſtance of his non-refidence ; but it is a notorious. 
fact, that none of the ſervants of colleges refide within the col- 
lege, except the porter. Are no ſervants, but the porters, entitled 
to the univerſity privileges ? Every college is ſituated locally 
in ſome of the wards of the city, and, therefore, every inhabitant 
of a college is alſo an inhabitant of the city, ſo that the exemp- 
tions which members of colleges enjoy muſt be perſonal pri- 
vileges, not at all depending on their not inhabiting in the city. 
The privileges, by the agreement in the reign of Hen, 6. extend 
to barbers with their Gouſebold. This expreſſion goes very ſtrongly 
to ſhew that perſons of the defendant's deſcription are entitled ; 
for barbers with their 4ou/eho/4 cannot be ſuppoſed to have lived 
within the walls of a college. The following reaſons evince 
that the exemption claimed by the defendant is among the pri-' 


vileges common to all members of the univerſity. 1. That the 
univerſity has a court-leet is well known, and appears by the 
caſe of Ruſb v. The Chancellor & Scholars of Oxford, in Salkeld (a), 


as well as by the ſtatute of 13 El. c. 29. which ratifies, to 
both univerſities, ** all liberties, Cc. letes, law-days, Sc.“ Now 


the appointment of conſtables is incident to every court-leet. 


2. The magiſtrates of the univerſity are conſervators of the peace, 
and to ſuch the office of conſtable is neceſſary and ſubſervient. 
3. Every matriculated perſon is one of the homage of the univerſity 
court-leet, and liable to be appointed a conſtable there, and jt'is 
{ad by Hawkins that no man can be of two leets (5). Much leſs 


(a) B. K. T. 1 Ann. 1 Salk. 343. (5) 2 Hawk. c. 10.5 12. 
: 6 X | can 
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can the ſame perſon act, at the ſame time, as the officer of two | 
different juriſdictions. Yet, if this exemption does not exiſt, a 3 
member of the univerſity may be appointed a conſtable both 
by the city and the univerſity. Many inſtances might be cited in 
which the court has expreſsly held perſons to be exempt from 
ſerving this office, becauſe it was incompatible with their other 
duties: as attorneys; becauſe they are attendant on the courts of 
Juſtice; Prouſe's Caſe (e); : and aldermen of London; becauſe 
they ought to be reſident in that city, and are * if abſent; 
Abd 8 Caſe (d). 25 

Lord MAN SZTIELD,—I am well perſuaded 5 reaſon which 
induced the counſel for the city to wave the general count, at 


the trial, was, that they knew it could not be ſupported. With 


regard: to the cuſtom laid in the econd count, the circumſtance 
of the liſt is an eſſential variance. The alderman cannot appoint, 
ad libitum, any one of his ward: he is confined to the return made 
by the former conſtable. As to the exemption, the univerſity 
has a ſeparate: juriſdiction eſtabliſhed by ancient wiſdom, and 
it is eſſential to its happineſs and peace that this ſhould continue. 
The body: of the univerſity has always been kept diſtin from 
the city at large; 7 and I believe every univerſity in the world is 
ſo conſtituted. Who is it, in this caſe, that claims the exemp- 
tion? A ſervant of a college, named in the ſtatutes, with 


an ancient fee, and duties which require attendance and ſervice 


in the college. All colleges have ſervants of this ſort. For many 


years, I had the honour of being counſel to one of the colleges, 


and had an ancient fee annexed to my office. It ſeems admitted, 
that, if the defendant reſided within the walls of the college, he 
would be exempt. But it is certainly true, that none of the ſer- 
vants: but-the porter do live within the walls. Befides, the agree- 
ment with the city, which declares that the privileges extend to 
barbers with their houſehold; overturns ſuch a diſtinction. In 
ſhort, the defendant ſeems to be a fully privileged: perſon, I 


think the verdict, on both points, contrary to evidences. 


The rule made abſolute | 1 5. 
I ISOs has not yet been any new trial had, (Vacation after 7. 22 Gee. 3.) 


(B. R. M. 16 Car. 1. Cre. Car- 389. (#9) B. A N 16 Cari 1k Gre. Car. 589: 
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ABE RNETHY againſt LANDALE, 


ls action was tried before BULLER, Jaſtice, at the Sittings 

after laſt Trinity Term, when a verdict was found for the 
olaintiff, ſubject to the opinion of the court, on a caſe which, (as 
15 as is material,) ſtated :—That the defendant was captain of a 


ſhip called the Winchcombe, which was provided with /etters of 


marque, and was to cruiſe for three months [2], and.then Poe 
to the coaſt of Africa, and from thence to America: That the 
plaintiff, —in conſideration of 5/. by the month as wages, and 
of certain ſhares of all prizes which ſhould be taken by the 
 #//jrchbcorhbe in the courſe of the cruiſe, —entered on board the 
ſhip, as ſecond lieutenant, and ſubſcribed certain articles, by 
which, among other things, it was agreed between the defendant 
as captain, and the plaintiff, together with ſeveral other per- 
ſons, as the officers and crew of the ſhip; that the plaintiff, as 
ſecond lieutenant, and the ſaid crew, ſhould repair on board, 
and proceed in the ſhip, and duly ſerve, in their ſeveral pen 
and ſtations, in her then intended voyage from London to the 
coaſt of Africa, and at and from thence to ſuch place or places 
in America'as the ſaid maſter, or other maſter or maſters for the 
time being, ſhould direct, and from thence back to the port of 
London, or ſome” other her diſcharging port in Great Britain 3 
and that the wages or monthly pay to grow due'to the ſaid oficers, 
ſailors, and others belonging to the ſaid veſſel, for their ſervice 
on board thereof that preſent voyage, ſhould be paid to, and 
accepted by them, in the manner following 3 vis. oth half part 
thereof at the port or places of the delivery of the negroes in 
America; and the remaining part thereof, and alfo the wages 
which ſhould afterwards become payable, within 30 days next 
after the ſhip's arrival at her port of diſcharge in Great Britain : 
That the ſhip/ failed from London on the 25th of May, 1779, 
and on the rt of Auguff, took a Spaniſh veſſel, of Wien the 
plaintiff was appointed prize-maſter: That he carried HET 
into Biſbon, where he continued, till January following, in the 
care of the prize and her cargo, and till the ſame were diſpoſed 
of by the agents appointed by the owners of the Winchcombe, 
and afterwards took his paſſage to England, and arrived on the 
«5th of Rebruary: That the Vinchrombe, on the zd of September, 


a, Syers v. Bridge, p. 27. 
[2] Supra, Vers ge, p. 5 5 
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was taken by two Spaniſh men of war, in her paſſage to the 
coaſt of Africa, after the time limited for cruiling, and before 
her arrival at the port or place of delivery of the negroes in 
America, mentioned in the articles, or at her diſcharging port in 
Great Britain, or at any other port whatſoever. | 

The queſtion ſtated for the opinion of the court was, Whether 
the plaintiff was entitled to recover (381. 76. 8d.) the whole 
of the ſum demanded by the action [I], or any part of it. 

The caſe was argued, on Tue/day, the 14th of November, by 
Baldwin for the plaintiff, and Erfeine, for the defendant. 

For the plaintiff, it was contended, that the zu/ice of his 
demand could not be diſputed, fince he had continued in 
the defendant's ſervice till his return to Eng/and. He did not 
deſert the ſhip, but left her by the command of the defendant, 
It is indeed laid down as a general maxim, that freight; is the 
mother of wages, but the reaſon of that maxim is, that the 
ſailors may have an intereſt in the ſafety of the ſhip, and may 
be thereby induced not to leave her in caſes of danger, but to 
exert themſelves in her defence; but, here, as the plaintiff had, 
by the orders of the captain, left the ſhip, he could not a at all 
in her defence, and therefore, the reaſon does not apply in the 
| preſent inſtance. The rule is certainly not univerſal, and without 
exception. If the ſhip is ſeized for debt, or for having contra- 
band goods on board, it has been held that the ſailors have a 
right to their wages up to the time of the ſeizure, becauſe, 
though the voyage was never compleated, 7baf was owing to 
the a& of the owners, and not to any negligence of the crew, 

On the other ſide, it was inſiſted, that, as the ſhip was 
taken before any freight had been earned, the plaintiff could re- 
cover nothing for wages. If a mariner is diſcharged, he is en- 
titled up to the time of the diſcharge, although the ſhip after- 
wards be loſt, but here the plaintiff never was diſcharged. 
With regard to all queſtions concerning wages, the officers and 
common mariners are exactly on the ſame footing; as was held 
in the caſes of Hooke v. Moreton (a), and Baily v. Grant (6). 
If the plaintiff had arrived from Liſbon before the arrival of 


[17 Being at the rate of 51. * month, from the * the ſhip failed, to.that of the plaintiff 
return to England. 
* ; 
(a) 212. N 0 i 3. 114d. Han, | --2-4; 460 3 2 Ld. Rayn. 
397. | 632. 
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the ſhip, and ſhe had afterwards arrived ſafe, he, as well as the 
officers and crew on board, would have been entitled to wages 
up to the arrival; for he continued to belong to the ſhip, and 
was till ſubject to the ſame conditions with the reſt of the crew. 
But ſuppoſe he ſhould be thought to have acted in another ca- 
pacity than as one of the crew, when he was employed in taking 
care of the prize, his remedy is not by proceeding for wages un- 
der the articles, (which was the only point gone into at the 
trial,) but he ought to bring an action, upon a quantum meruit, 
for work and labour. The court cannot now aſcertain or ap- 
portion what he may be entitled to in that reſpect. | 

Baldwin, in reply, obſerved, that the ſum might be eaſily ap- 
portioned. If the court ſhould think the plaintiff entitled to 
wages for the time he was on-board the ſhip, thoſe wages would 
be calculated in the proportion of 51. per month, and, as there was 
a general count in the declaration upon @ quantum meruit, he 
might under that count, recover likewiſe what he earned during 
the time he had the care of the prize, which it would be reaſon- 
able alſo to allow at the rate of the ſtipulated monthly wages, 

Lord MANSFIELD faid Baldwin's diſtinction ſeemed equitable, 
but that he thought it would be difficult to draw ſuch a line, for, 
that, after the plaintiff went on board the prize, he muſt ſtill be 
conſidered as belonging to the Winchcombe. 

Dunning on the ſame fide with Erfeine, obſerved, that this 
ſhip had two characters, one, that of a privateer, the other, 
that of a merchantman. That, in like manner, the plaintiff had 
two characters, the one, as an officer of a privateer, the other as 
belonging to a merchantman. In the firſt character, no wages 
were due to him. The chance of a ſhare in prizes was the con- 
fideration for ſerving in that capacity, and the plaintiff had in 
fact received that conſideration ; and, if the ſhip had taken more 
prizes, his gains would have been proportionably increaſed. As 
belonging to the ſhip in her capacity of a merchantman, he muſt 
be ſubject to the general rule, and no freight having been earned, 

no wages were due. 

The court took time to conſider, and, as the caſe did not ſtate 
the whole of the articles, Lord MANSFIEL HD directed a full copy 
to be ſent him, It appeared, however, that nothing material 
had been omitted. 

This day his lordſhip cs the opinion of the court, to the 
. effect. 

GE Lord 
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Saturday, 
25th Nov. 


The effects of 
an inteſtate 
having veſted 
in the Crown 
by forfeiture, 
if letters of 
ad miniſtra- 
tion are 
granted to 4, 
in conſe- 
quence of a 
warrant from 
the King, 
and they run 
in the uſual 
form, vr. 
««< To pay 

«*« debts, Sc. 
but with this 


additional 


Lord MansFIiELD,—ASs a ſailor on board a ſhip on a trading 
voyage, the plaintiff is entitled to nothing ; for freight is the 
mother of wages, and the ſafety of the ſhip the mother of freight, 
The plaintiff's counſel endeavoured to ſuppart his caſe on another 
ground, and contended, that he was entitled to a ſum equal to 
his wages, upon the quantum meruit, for the care of the prize, 


The ſhip was a lerter of marque, and, before her voyage, was to 


cruiſe for three months. All the crew were to ſhare in what 
prizes might be taken, in certain proportions; and it is admitted 
that the plaintiff has had his ſhare of the prize which was actually 
taken, The queſtion then is, whether he can now make any 
demand, in the nature of wages, for the time he had the care of 
the prize; and the light in which it ſtrikes us, is this. The 
ſhip ſets out in 2 double capacity; ſhe is to perform a trading 
voyage, and to carry negroes from Africa to America; but, 
before that, ſhe is to cruiſe for three months as a privateer, 
All demand on account of the trading voyage is gone. But, in 
her. character as a privateer, the crew are entitled to no wages. 
They all run equal riſks, and take their chance of their reſpec- 
tive ſhares in prizes. | "LH 
The Poſes to be delivered to the defendant. 


Mz 61T againſt Jonngon and another, Admini- 
ſtrators of I. ow E. 


CTION of debt on a bond.— The plaintiff, in his decla- 
A ration, averred, that, after the death of Lowe the obligos, 
adminiſtration of the goods and chattels of the ſaid Lowe, at the 
time of his death, was duly granted to, the defendants. —To this 
the defendants pleaded; 1. That fuch admigiſtration was net 
granted to them; 2. Nan ęſi factum; 3. Fhat they had fully 
adminiſtered. On the two firſt pleas 7/ue was joined. To the 
third, the plaintiff replied; That, on the 23d of Fanuary, 17 80, 
the defendants had divers goods and chattels, which were of the 
faid Lowe at the time of his death, in their hands to be adminis» 
ſtered, with which they might have ſatisfied the plaintiff's debt, 
—Upon this replication ue was alſo joined. 


clauſe, For the uſe and benefit of his Majeſty,” 4ſhall be anſwerable as adminiſtrator ſor the debts of 
the inteſtate, and ſhall not be permitted to give evidence tending to queſtion the validity, of. the letters of 


adminiſtrations 


The 


IN THE TWENTY-FIRST YEAR OF GEORGE In. 


The cauſe came on for trial, before Lord Mansp1eLD, at 
Guildhall, at the Sittings after laſt Trinity Term, when a verdict 
was found for the plaintiff, ſubject to the opinion of the court 
on a caſe reſerved. 

The caſe ſtated; That the plaintiff's demand aroſe on @ 
bond given him by Ralph Lowe deceaſed, dated the 6th 
of January, 1776, in the penal ſum of 2401. conditioned 
for the payment of 120 /. and, that, on this bond there was 
due to the plaintiff, at the time of the trial, the ſum of 
142/, It then ſet forth an inguiſition taken on the body of 
Lowe, before the coroner of Liverpoole, on the 10th of April, 
1779, by which, upon the view of the body, and the teſtimony 
of witneſſes, it was found; that he, being confined in the gaol 
of that place on a charge of felony, had taken a large quantity 
of laudanum, on purpoſe to poiſon himſelf, and that he was felo 
de ſe. The caſe then ſet forth rhree other exhibits, viz. 1. A 
memorial by the defendants, as treaſurers of the ſociety called 
« The Amicable Contributionſhip, or Hand-in- Hand Office, for in- 
a ſuring houſes and buildings from fire,” to the commiſſioners of 
the Treaſury. 2. A warrant, under the fign manual, in conſe- 
quence of this memorial, directed to the advocate, and procu- 
rator general, or either of them. 3. Letters of adminiſtration 
granted thereupon to the defendants, by the archbiſhop of Can- 
terbury. The ſubſtance of the memorial was; That Lowe had 
inſured, at the office of the defendants, the ſum of 2350 f. on a 
building called the Emanuel hoſpital for the blind, in Kentsfo 
town, and that the landlord of the building had alſo enſured 
1200 J. upon it; That, afterwards, the building was conſumed 
by fire, and ſuſpicions arifing in the minds of the directors, that 
this happened by the malicious and wilful act of Lowe, they 
had taken great pains to diſcover the truth, and bring him to 
Juſtice, and, having received abundant circumſtantial evidence of 
his guilt, they procured a warrant for apprehending him; That 
he was taken at Liverpoole, and committed by the mayor, to the 
_ gaol of that place, to be conducted to London the next day; but, 
that, to avoid public juſtice and difgrace, he poiſoned himſelf, 
and died a few hours after his commitment; That, upon the 
Inquiſition before the coroner, he had been found els de ſe and 
was ſentenced to be, and accordingly was, buried in the King's 
highway; That he died poſſeſſed of a conſiderable: perſonal 
eſtate, particularly, 700 J. capital ſtock, three valuable leaſehold 
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houſes, beſides furniture and other effects, which the memorial. 
iſts were informed, bad been, or were about to be, ſeiſed for 
the King's uſe; That the landlord of the hoſpital had demanded 
the 12001. of the office, and that they thought themſelves 
bound to pay it, and intended fo to do; and that, in proſecuting 
the enquiry and apprehending Lowe, the office had expended 
gol. 7s, 6d; They therefore prayed, that they might be paid the 
ſaid ſums of 1200“. and 901. 75. 6d. out of the eſtate and 
effects of the ſaid Lowe or ſuch parts of the ſaid ſums as to 
their lordſhips ſhould ſeem meet. The material part of the 
warrant was as follows: We do hereby command, that you 
„ appear on our behalf before the prerogative court of Canter- 


n bes cas right to the ſaid perſonal eſtate, and 


« effects, of the ſaid Ralph Lowe, and thereupon obtain letters 
« of adminiſtration, for our uſe, unto (the defendants,) they giy.. 
s ing good and ſufficient ſecurity, for their duly adminiſtering 
* and accounting to us for the ſame.” The letters of adminiſtra. 
tion were, in all reſpects, in the uſual form and words, except, 
that, after the concluding clauſe, via. And we do, by theſe pre- 
« ſents, ordain, depute, andappoint, you adminiſtrators of all and 
„ ſingular the goods, chattels, and credits of the ſaid deceaſed,” 
theſe words were added, For the uſe and benefit of his Majeſty.” 
After theſe exhibits, the caſe proceeded to ſtate, that the de- 
fendants had-received, under the above circumſtances, from the 
effects of Lowe, the ſum of 1134/7. 19s. 1d. and no more, 
and that, before the commencement of this action, they had 
paid the landlord of the hoſpital, 1205/. 5 J. on his ſaid claim, 
and had expended go/. 7s. 64. in proſecuting the aforeſaid 


enquiry, and in the apprehending of Lowe. 


Tf the court ſhould be of opinion that the lead under the 


circumſtances, was entitled to recover, a verdict was to be entered 
for him, with 1s. damages, and 4os. coſts, and the poſtea to be 


indorſed, That the defendants had poſſeſſed aſſets of Lowe, 


“ ſufficient to ſatisfy the plaintiffs demand.” If they ſhould 


think he was not entitled to recover, then a nonſuit to be entered, 
The caſe was argued, on Friday, the 24th of November, by 
Rooke, for the plaintiff, and Davenport, for the enden 
The court deſired Davenport to begin. | 
He argued to the following effet.—As it appears that Lowe 
was felo de ſe, by the record of inquiſition, that is concluſive 


evidence of the King's right, againſt all the world. There was 
| 2 time 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 


a time in this country, when the Crown had an immediate right 
to the effects of inteſtates, without the interpoſition of the ordi- 
nary, or metropolitan. This at leaſt is laid down by Lord Coke, 
in Henſloe Caſe (a). It is true the doctrine of that caſe is denied 
in Manning v. Napp (6). But, whether the law was ſo, or not, 
makes no difference in the preſent caſe; for, as the party died 
felo de fe, the whole veſted immediately in the Crown, and the 
King might have taken poſſeſſion of the eſſects by the ordinary 
proceſs of extent, ſo that the letters of adminiſtration are to be 
conſidered as mere waſte paper. I ſuppoſe, however, that, in 
practice, it has been thought neceſſary, ſince the caſe of Man- 
ning v. Napp, for the Crown to take the aſſiſtance of the ordi- 
nary, in appointing proper perſons to collect, but ſuch perſons 
can have no authority to adminiſter, the effects. Being jor ferted, 
they are not the ſubject of adminiſtration. Before the ſtatute 


of 13 Edw. 1. f. 1. c. 19. the ordinary could neither ſue, nor 


be ſued, If he got poſſeſſion of the inteſtate's effects, he might 
keep them. By that ſtatute, he was rendered liable for the debts 
of the inteſtate, as far as the goods ſhould extend; and, by 
31 Edw. 3. H. 1. c. 11. he was made compellable to grant ad- 
' miniſtration of the inteſtate's goods, to his next, and moſt lawful 
friends, who were thereby authoriſed to ſue for debts owing to 
him, and ſubjected to fuits for what he owed. But, in this caſe, 
could the ordinary have been ſued under the ſtatute of Edw. 1. 
or compelled to grant adminiſtration under that of Edw. 37 
The inteſtate left no effects to be adminiſtered. The a 0 
are merely receivers. They cannot be ſued, nor have they any 
right, under the letters of adminiſtration, to retain for any debts 
due by the inteſtate to themſelves. It was abſurd to make out 
the letters of adminiſtration in the uſual form. However, the 
additional clauſe, properly, ditects the defendants to act for the 
uſe and benefit of his Majeſty. The effects veſted completely in 
the Crown by the forfeiture, but, as the inſurance office ſuf- 
fered a material injury by the very act in conſequence of which 
the forfeiture took place, they had a fair equitable claim, and 
they have received an authority to collect. Bor ſtill the frict 
right is reſerved ; and the Crown may diſpoſe of the effects, 
when collected, as it thinks fit, Becauſe it was held, in the 
caſe of Manning v. Napp, that the King could not grant ſuch 
an authority by letters patent, the practice has been, for him to 


(a) T. 42. EI. g. Co. 38. 6, (3) B. R. T. 4 V. M. 1. Salk, 3. 
- "> © ſend 


5271 


2 — b 
LEONE Ties. Lindo 


0 160 
4 
l 5 
, bo 
1 
4 * 1 
15 
. 
4 4 
1 * 
F 


92 . 
RR n 
aſs e EP n TL 
1 15 C- — —— r 
— „„ bs T_ FP 4s N 1 


jr A 


3 
OG 


F 
* — 


= 
* N Zo. 
2 —— 
— — — 


S > EIGEN 
* 4 * * 


= 
Lo 
_ * —— ome 9 Wo) ry b — — — 5 _ _ 
22 | 3 „5 r ba AS ed nr ws r e os 
FR x a — af ..* : - — = \* rd: i lil „ r 7 „ 2 2 3 —_ * 
> > _— ＋ * 2 . * 2 - x68 Nr 2 2 


-Y - 8 — : ; l J A oF ” 
_ a. * - +» 2 
- — — — = - . — 
* —— a — — 
. 8 — * 3 — —— wn » 22 — 2 * 
— — ak — — —— -- — — Ä 
4 = bs T7 
- 5 : 5 
% 


IIS 


546 


1780. 
—— 


Mair 
againſt? 
JonNsoN. 


1528] 


CASES IN MICHAELMAS TERM 


| ſend to the eccleſiaſtical court, and to have a deputy appointed to 


collect the effects, for his behalf. It would be ſtrange, if this 
aſſertion of his right ſhould be conſtrued to diveſt that very 
right, and to entitle the creditors to what by law belongs to 
the King. This action is founded on the ſuppoſition, that the de. 
fendants are liable to the debts, in conſequence of the letters of 
adminiſtration ; but the complete anſwer is, that no letters of 
adminiſtration have been granted to the purpoſe, and which 
have the effect, of making them anſwerable for the debts. If the 
plaintiff has any equitable claim, if he is entitled to favour, 
he ſhould apply by petition, as the defendants have done. 
This action is founded upon a claim of ſtrict right, and, if it is 
ſupported, the King will loſe one of his great prerogatives, and 
the title of the Crown found of record, by the inquiſition, be 
diveſted by the act of the eccleſiaſtical court [F112]. X 
Rooke, —This is not a new practice. It is of courſe for the 
Treaſury to aſſiſt parties in ſuch caſes, when they can ſhew ſuch 
an equitable right. I admit that the Crown does not. take the 
goods of felons ſubject to their debts. - But, although, by the 
prerogative, the property veſts in the King diſcharged of all 
demands, I inſiſt that he may wave, and that in this caſe he has 
waved, his prerogative in that reſpect. He may exerciſe the pre- 
rogative of mercy, in regard to foricited property, as well as 
life. Though this branch of the revenue, by the civil liſt act, 
makes part of the aggregate fund, yet an expreſs power of diſ- 
poſing of it is reſerved (a). As the power is undoubted, the only 
queſtion is, in what manner it has been exerciſed in the preſent in- 
ſtance. Now it ſeems to be clear that the Crown has directed ad- 
miniſtration to be granted for the general benefit of the creditors, 
reſerving a right to diſpoſe of the ſurplus; which no doubt was 
intended for the defendants. Is this inconſiſtent with law? Moſt 
certainly not. The ordinary is bound by ſtatute to grant admini- 
ſtration for the payment of the inteſtate's debts; but, even 
before any poſitive direction by ſtatute, he was bound in con- 
ference ſo to do, and the Chancellor would now, independant of 
any ſtatute, compel him. Here, both the Crown and the or- 
dinary are concluded; The Crown, by the ſign manual; The 
ordinary, by the letters of adminiſtration. What was the in- 


(a) 1 An. ff. ed 8. 


[+112] Yide Nentar. Office of Executor, 134. 


IN THE TWENTY-FIRST YEAR OF GEORGE 111. 


tention of the Crown, as it is to be collected from the proceed- 
ings? The letters of adminiſtration were granted upon the ap- 
plication of the King's advocate general, in conſequence of a 
warrant from his Majeſty, and by them the defendants are, (in 
the uſual form,) expreſsly directed to pay the debts of the inteſ- 
tate. The concluding words, can only mean that they are to ac- 
count to his Majeſty for the overplus. All parties intereſted 
have concurred in giving validity to the letters of adminiſtration « 
The King, by commanding his advocate to apply for them: 
the ordinary, by granting, and the defendants, by accepting, 
them. 

Lord MANSFIELD aſked, if there were many inſtances of this 
ſort, (as had been alleged in the argument for the plaintiff,) and 
it ſeemed to be agreed, that it was common for the Crown, in 
caſes of outlawry, to grant a ſign manual to the creditor whe 
has proſecuted to outlawry. 

His Lordſhip ſaid, there was no doubt the juſtice of the caſe 
was with the plaintiff ; but that there was a difficulty in point 
of law; viz. whether a right veſted in the Crown could be 
waved or relinquiſhed in any other way but by matter of re- 
cord. The King, his lordſhip ſeemed to think, could not, in 
point of law, reſort to the eccleſiaſtical court for adminiſtration, 
the forfeiture having, zp/o facto, veſted the whole in him. But 
then he aſked, whether the defendants, who had, de facto, ac- 
cepted theſe letters of adminiſtration, could now object to 
them. They were not, he ſaid, void on the face of them; 
and, if they had been granted irregularly, recourſe ſhould have 
been had to the eccleſiaſtical court to repeal them. 

WiLLEs, and BULLER, Fuftices, were of opinion, that, * 
the acceptance of the letters of adminiſtration, the defendants 
were precluded from queſtioning their validity, and operation; 
and BULLER, Juſtice, thought that, for that reaſon, none of 
the evidence which tended to impeach them ought to have been 
received at the trial. : | | 

ASHHURST, Juſtice, concurred in thinking, that, if the letters 
of adminiſtration had been in the uſual form, the defendants 
were, by their acceptance, bound not to queſtion their validity. 
But he ſaid that the eccleſiaſtical court, in this caſe, had no in- 
herent authority to interfere; that it was only authoriſed to act in 
conſequence of the ſign manual, and that, according to the terms of 
the ſign manual, the adminiſtration was to be granted, without 

any 


[ 329] 


= Don = = An; l r 
v ́———hg[—Vv — . 1 1 2 „ Sn i on - =_ = =? 9 1 
rr” tr = — — 4x17 * ws — 4 = — a> ” 1 — r 1 = 
— * ww 3 * l : 2 BY -— 44 I : = —_ . 
4s — * —— * * — . IE NE $I ET I EG k 
meds A == ATT = " 3 \ l 
7 « IIS > 2 „ * I = 
* © * A — — — 1 2 — 52 . K 


= e 
1 


e 
1 
1 


CIS 
. * == l * 
r ran 
— RY 8 4. ne 
x Da . — : 
Is * * 
e 


* ——— — 2 hy — 2 — — Sig = 
— er rr es rr eng np ron re ee > "th one d Is 
ele „ iw 28 — TIC S 2 — 
— — » — 
. 


You re —— 


548 
1780. 
— 
Meir 
againſt 


Joanson. 


[ 530] 


CASES IN MICHAELMAS TERM 


any qualification in favour of creditors, for the benefit of the 
Crown, and the defendants were to give ſecurity that they would 
duly account to the Crown. The eccleſiaſtical court, therefore, 
had exceeded its authority, and the letters of adminiſtration, in 
as far as reſpected the payment of the debts, were a mere nullity; 
and there was no occaſion to apply for a repeal of them. He 
agreed that the juſtice of the caſe was with the plaintiff, and that 


he had a good ground to petition to be paid before the de. 


fendants, but was afraid, that, if the court ſhould decide that 
the eccleſiaſtical court could, by ſuch an act, diveſt the pro- 
perty of the Crown, a dangerous precedent might be eſta- 


bliſhed. 
The court took time to conſider till this day, when Lord 


MANSFIELD delivered their unanimous opinion, as follows: 
Lord MANSFIELD, (after ſtating the caſe,) Upon the whole 
of the facts, it was argued, by the counſel for the defendants, 


that the perſonal eſtate of Lowe was veſted in the Crown by for- 


feiture, in conſequence of the ſuicide found upon record, and 


that this property could only be diveſted by matter of record, 


which letters of adminiſtration are not; That the plaintiff there. 
fore had no right to recover againſt the defendants, but ought to 


| apply to the favour of the Crown. But we are all of opinion, 


on conſideration, that theſe letters of adminiſtration are not void 
on the face of them. There are many inſtances where ſuch ad- 


' miniſtration may be granted for the King's uſe. Suppoſe Lowe 


had been a baſtard, or, being legitimate, had died without any 
next of kin. The King, in ſuch caſe, would have taken, as 
ultimus heres, but ſabje to the debts of the inteſtate. Not 
being void, we think the court cannot, in this cafe, enter into 
the queſtion, whether the letters of adminiſtration are voidable ; 
and the ground of our opinion is, that the defendants, who have 
accepted and acted under them, ſhall not be permitted to deny 
their validity. That is jus tertij; and we are of opinion that 
the evidence on that part of the caſe ought not to have been ad- 
mitted. 
| The Paſtea to be delivered to the plaintiff, 


The 


IN THE TWENTY-FIRST YEAR OF GEORGE 11. 


The KING againſt WniTaRrEaD. 


Rule had been obtained, in Eafter Term, 20 Geo. 3. to 
ſhew cauſe, why a certiorari ſhould not ifſue to remove a 
conviction, by the commiſſioners of exciſe, for the double du- 
ties on beer (a), into this court; and, in the ſame term, on 
Wedneſday, the 26th of April, cauſe was ſhewn, by the Solicitor 
General, (Wallace,) and Wilſen.—Dunning, Davenport, and 
H. Cowper, argued in ſupport of the rule. 

It was oppoſed on two grounds; 1. It was contended, that 
a certiorari would not lie, in any caſe, to remove proceedings 
before the commiſſioners of exciſe; 2. That, in this caſe, there 
were not ſufficient reaſons laid before the court to induce them 
to grant the certiorari, even if it would lie. 

Againſt the rule, on the general queſtion, it was ſaid, that 
there was not a ſingle example ſince the firſt eſtabliſhment of the 
board, where ſuch a writ had ifſued,' although they try ſeveral 


thouſand cauſes in a year. As the ſtatutes had eſtabliſhed a 


court of appeal, that was the regular courſe of redreſs, which 


the legiſlature had pointed out, if parties thought themſelves' 
aggrieved by the determination of the commiſſioners, Ball v. 


Partridge (6) was cited, as a caſe in which it had been held, 
that, when a juriſdiction is veſted, by act of parliament, in 
commiſſioners, a certiorari will not lie, unleſs it appear that 
they have exceeded their juriſdiction. : 


On the other ſide, it was inſiſted, that the bla of Ball v N 


Partridge had been often over-ruled [1], and the daily practice 
was againſt it. It was an authority incident to the court to re- 
move every conviction, and this could only be taken away by 
expreſs words, In many caſes under the exciſe laws, the power 
of granting certioraris is expreſsly taken away, which is a ſtrong 


argument to ſhew that in all other caſes a certiorari will lie. 
Thus, by 6 Geo. 1. c. 21. $ 20& 21. it is expreſsly taken 


away, in the caſes there ſpecified, —Several authorities were 


[1] Rex v. Moreley, T. 33 C 34 Geo. 2. 2 Burr. 1040. 1042. 


(a) Under 12 Car, 2. c. 24. f 33. G T. 18 Car. 2. 1 Sid. 296. 
7 A cited 
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CASES IN MICHAELMAS TERM 


cited (a), but no clear inſtance of a certiorari directed to the 
commiſſioners of exciſe could be ſhewn. 

The caſe ſtood oyer for the opinion of the court, which was 
delivered, this day, by Lord MaNsF1ELD, to the following effect. 

Lord Mans#1itLD,—Though great induſtry has been em- 
ployed, nocaſe was produced in which a certiorari has been grant. 
ed, to remove proceedings before the commiſſioners of exciſe, 
This circumſtance alone affords a ftrong ground to ſuſpeR that 
None is grantable; for, in the multiplicity of bufineſs which occurs 
before them, it is natural to ſuppoſe, that ſome perſons, diſſatisfied, 
(whether right or wrong,) with their determination, would have 
wiſhed to remove it before anather tribunal. This has induced 
us to make further reſearches than the argument ſuggeſted, and 
to look very attentively into all the ſtatutes on the ſubject. The 
ſtatute of 6 Geo. 1. c. 21. has a clauſe, which was not ob- 
ſerved upon at the bar, but ſeems very material. It is the 22d 
ſection. By the clauſe immediately preceding, (F 21,) a forfei: 
ture of brandy, arrack, rum, ſpirits and ſtrong waters, is cre- 
ated in certain caſes, and, in thoſe caſes, both appeal, and cer. 
tiorari, are taken away. Then comes the ſection to which I 
refer, which inflicts a penalty upon the removal of ſweets with- 
out certificate, and enacts that the ſweets themſelves, together 
with the caſks in which they are contained, ſhall be forfeited, 
and liable to be ſeiſed by any officer of exciſe. It then goes on 
and ſays, That every ſeiſure and ſeiſures of ſuch ſweets, Ge. 
te and alſo every other forfeiture and forfeitures, which from and 
* after, &c. ſhall, or may be made, by virtue, or in purſuance 
* of any act, or acts, whatſoever, relating to the duties of ex- 
<< ciſe, or to any other duty, or duties, under the management 
« of the commiſſioners of exciſe, ſhall, and may be proceeded 
upon, heard, examined into, adjudged, and determined, by 
«© the ſame ways and means, and, in the ſame manner and 
&« form, as is, and are, herein, and hereby, preſcribed, directed, 
r appointed, to be done, upon ſeiſures of brandy, arrack, 
< rum, ſpirits, or ſtrong waters, not exceeding as aforeſaid, 
© and that ſuch proceedings thereon ſhall not be liable to any 
* appeal, or appeals, or to be removed by certiorari, any thing 
ein this preſent act contained, or any lau, ſtatute, or proviſion, 


(a) Warwick, qui tam, Ic. v. White, Bunh. | Raym. 1375. 2 Str. 608. 8 Mod. 319. Regina 
406. Rex v. Tindall, 4 Burr. 2458. Anon. v. Townſhend, B. R. M. 1710, cited by 
1 Salk. 149. pl, 16. Rex v. Theed, 2 Ld, | Confer, from a MSS note of Cowper, Juſtice. 

| « to 


N THE TWENTY-FIRST YEAR OF GEORGE II. 


« to the contrary thereof notwithſtanding.” Theſe words are 
certainly very comprehenſive, and ſeem large enough to include 
the preſent caſe ; for this is a forfeiture of double duty. In the 
information it is ſtated, that the ſaid Whitbread hath forfeited 
double the value of the ſaid rates and duties of exciſe, and the ad- 
judication is, That he do forfeit, &c. But, beſides that this is 
the natural conſtruction of the words of the clauſe itſelf, ſuch 
conſtruction is greatly corroborated by the ſtatute of 1 Geo, 2. 
ft. 2. c. 16. $ 3. which was made expreſsly for the purpoſe of 
obviating ſome doubts that had ariſen upon the general penning 
of the act of 6 Geo. 1. This third ſection of 1 Geo. 2. c. 16. 


after mentioning the 22d ſection of the former ſtatute, proceeds 


thus; © In which clauſe ſome general words are mentioned, 
concerning other forfeitures to be made, from and after, &c. 
by virtue, or in purſuance of any act or acts, &c. upon which 
« words a doubt hath ariſen, whether, by the generality thereof, 
« the right and liberty of appealing to the commiſſioners of ap- 
e peals, from judgments given by the commiſſioners of exciſe, 
« in cauſes and proſecutions on account of forfeitures and offences 
« relating to the duties of exciſe, and the juriſdiction and power 
« of the commiſſioners of appeals to hear and determine ſuch 
« appeals, and alſo the right and liberty of appealing to the 
«juſtices aſſembled at the reſpective quarter ſeſſions of the peace, 
in caſes where judgment or judgments, happen to be given, by 
two or more juſtices of the peace, in cauſes and proſecutions 
before them, for, or on account of forfeitures, and offences, 
© reſpectively relating to the duties on malt, Sc. be not taken 
„away, and repealed ; now, for preventing and avoiding all ſuch 
** doubts and queſtions, and declaring and reefab/iſhing the 
right and liberty of appealing, in the reſpective caſes before 
mentioned, be it enacted, that neither the ſaid act, nor any 
* clauſe, matter, or thing therein contained, did, or doth extend, 
* or ſhall be conſtrued to extend, or to have extended, to take away, 
** repeal, or alter, the right and liberty of appealing, in the re- 
< ſpective caſes before mentioned, or in any of them, and the right 
and liberty of appealing in the reſpective caſes before mentioned, 
* and the ſeveral juriſdictions and powers, as well of the com- 
* miſſioners of appeals, as of the juſtices of peace, aſſembled 
*1n their reſpective quarter ſeſſions, now, is, and are, and, 
** ought to continue, and be in the ſame plight and condition, 
*as the ſaid right, liberty, juriſdictions and powers, reſpec- 
4 i * tively 
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CASES IN MICHAELMAS TERM 


« tively was, and were, before the making of the ſaid act.“ It is 
obſervable on this clauſe of the ſtatute of Geo. 2. that, in ſpeak. 


ing of the doubts, whether the right of appeal was not taken 


away, from judgments by the commiſſioners, in caſes of for- 
feitures, it adds, and offences relating to the duties of exci , 
which ſhews that the legiſlature did not mean ſpeciſic en 
only, but alſo Pecuniary e and, by mentioning appeals 
only, and not certioraris, (which are ſpoken of in the ſame breath 
in the act of Geo. 1. and, if there was a doubt about the one, there 
muſt have been the ſame about the other,) it ſeems plain, that 
the legiſlature intended, that certioraris ſhould be taken away, 
and that the right of appeal only ſhould remain. That it was 
thought ſuch a diſtinction was proper, and that an appeal ought 
to be preſerved, in caſes where the certiorari was taken away, is 
plain, becauſe, with regard to hides and malt, reſpecting which 
the appeal is ſaved, by the ſtatute of Geo. 2. the certiorari is ex- 
preſely taken away, by 9 Ann. c. 11. $47. and 12 Ann. ft. x. 
c. 2. 37 (a). As to the caſes which were cited at the bar, 
moſt, if not all of them, are inapplicable to the preſent queſtion. 
The Anonymous caſe in Salkeld was before the ſtatute of 1 Geo, 2. 
In Warwick v. White, the court of Exchequer took cognizance 
of the caſe, becauſe the ſubject matter appeared to them not to 
be within the juriſdiction of the commiſſioners. In Rex v. Tin- 
dal, the application for the certiorari was on the part of the 
Crown, and the judges ſaid, the King could not be precluded 
but by expreſs words, and the King is not named; nor can it 
be ſuppoſed that he is within the reaſon for taking away certi- 
oraris in any caſe, viz. to prevent vexation and delay. The 
only caſe which ſeems to apply, is that of Rex v. Theed. That, 
indeed, was a caſe before juſtices of the peace, but the ſtatute 
of 6 Geo. 1. extends to proceedings before them. It does not, 
however, appear that there was any litigation, in that caſe, 
about granting the certiorari, for the report mentions only the 
argument for, and againſt, ſupporting the conviction, and it is 
probable the proſecutor being adviſed that it might be main- 
tained, (which was the decifion of the court,) he did not think 
it worth while to object to the certiorari. We are all of opi- 
nion, that, in this caſe, a certiorari does not lie. But if it did, 
it muſt be granted upon cauſe ſhewn, and, as the afidavits in ſup- 


(a) Yide, alſo, 12 Car. 2. c. 23. 5 36. 
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ort of the preſent application, do not proceed upon any alleged 
want of juriſdiction, but contain objections to the conviction on 
the merits, the court would not grant the certiorari, if they had 
power to do it, for thoſe objections are, more properly, the 
ſubje& matter of an appeal, and the defendant has not choſen 


to reſort to that remedy. 


[1] There were two other rules of the 
fame ſort, which had been obtained by two 
other brewers, of the names of Hall and 


[+113] The following caſe was deter- 
mined, H. 23+ Geo. 3+ 


The KI XG v. FRances ABBOT. 

This was a conviction, by two juſtices, 
upon the ſtatute of 11 Geo. 1. c. 30. 5 16. 
for harbouring tea and ſpirits. 

In the beginning of the term, Peckham, 
on the affidavit of the defendant and another 
perſon, obtained a rule for the two juſtices, 
to ſhew cauſe, why a writ of certiorari ſhould 
not iſſue, directed to them, to remove into 


this court, all records of conviction before 


them had, on the 17th of June laſt, againſt 
the defendant, for the forfeiture of eight 
bags of bohea tea, two bags of congo tea, 
twenty caſks of geneva, and one caſk of rum, 


and treble the value thereof, by her in- 


curred, for or by reaſon of her harbouring, 
keeping, or concealing the ſame. 

On Wedneſday, the 5th of February, 
Wallace ſhewed cauſe, and contended ;—1. 
That, as the affidavit on which the rule was 
obtained went only on the merits, denying 
the truth of the charge, the court, if they 
had the power of granting a certiorari, 
would not do it, an enquiry into tne merits, 
being properly the ſubje& matter of an ap- 
peal, and not competent to this court. For 
this he relied on the caſe of Rex v. Whitbread. 
But,—2. He argued, that no certiorari would 
lie in this caſe. The offence was created 
by 11 Geo. 1. c. 30 4 16. and by 5 39. of 
the ſame ſtatute, it is enaQed, ©* That all 
** fines, penalties, and forfeitures, by this 
act before impoſed, of and concerning 
the ſuing for, recovering, and dividing, 
*© whereof, other directions are not herein 
given, ſhall be ſued for, levied, or mi- 
© tigated, by ſuch ways, means, and me- 
_ © thodsas any fine, penalty, or forfeiture, 
is, or may be, ſued for, recovered, levied, 


The rule diſcharged [i] [+114]. 


Green, at the ſame time with this, and were 


diſcharged at the ſame time, without argu- 
ment, 


or mitigated, by any law, or laws, re- 
*« lating to his Majeſty's revenues of exciſe, 
gor any of them; or by action, &c.” 
Thoſe general words have the ſame operation 
as if the ſpecific clauſes relative to matters 
of juriſdiction contained in the former ex- 
ciſe laws had been re- enacted verbatim in 
this, and were adopted merely to avoid un- 


neceſſary repetition. Now, by the ſtatute 
of 10 Geo. 1. c. 10. it is expreſsly enacted, 
(5 42.) “ That the judgments which ſhall 
ebe given in purſuance of that act by the 
*« commiſſioners of exciſe, and juſtices of the 
peace, reſpectively, ſhall be final, and not 
* liable to be removed by certiorari, into any 
of the courts at Neſtninſter. By FG 21. of 
the act of 6 Geo. 1. c. 21. the certiorari is ex- 
preſily taken away as to the forfeitures 
created by that ſection; and, by. & 22, 
generally, As to every other forfeiture 
which ſhall, or may, be made, by virtue, 
or in purſuance, of any act, or acts, what- 


ſoever, relating to the duties of exciſe, 


or any other duties under the management 
of the commiſſioners of exciſe.” Accord- 
ingly, in Rexv. Whitbread, the court held, 
that, in conſequence of that laſt mentioned 
ſection, no certiorari lay to remove a con- 
viction under the ſtatute of 12 Car. 2. f 33. 
Peckham, in ſupport of the rule, inſiſted, 
—1. That, on the merits, as ſworn to in the 
affidavit, the conviction could not be ſup- 
ported. The offence, created by the ſtatute, 
is, ©* knowingly to harbour, &c.” and, upon 
the conſtruction of the word ** knowingly,” 
the Court of Exchequer have eſtabliſhed theſe 
diſtinctions; viz. 1. that, where the goods are 
found in the houſe of the party, the know. 
ledge ſhall be preſumed, 2, that, if they 


are found in his grounds, ſome direct evi- 


dence of his knowledge mult be given, and 
7 B 3. that 
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3: that, if they are found in an out-houſe be- 
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—— longing to kim, the preſumption ſhall not | called the Cocoa act; a general clauſe 4 
E ariſe, unleſs it is ſhown that he himſelf kept introduced which enacted as follows : 6 aj 
* mo the key. Tt may be true, that this court judgments of the Commiſſioners of Exciſt, 
111. cannot decide upon the merits; but, by re- Or Juſtices of the peace, within their reſpec- 
A5. moving the conviction, they will ſee the tive Jur iſdictions, for the condemnation of 
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evidence (a); and can decide, whether the 
juſtices have followed any of thoſe rules of 
conſtruction. 
ſhe is a cripple, and unable to ſtir without 
crutches ; that the tea was found in a barn 
120 yards from her houſe, and the brandy 
at the diſtance of a quarter of a mile, in 
a ditch adjoining to her land ; that there 
was no evidence of her knowledge before the 
juſtices ; that, in fact, ſhe knows nothing 
of the goods, and had no intereſt in them. 
If all this is true, ſhe ought not to have been 
convicted, —2. There is no ſtatute which has 
taken away the certiorari, in a caſe like the 
preſent. The act of 11 Go. 3. c. 30. § 16. 


bas no words of reference to thoſe of 10 


Geo. 1. c. 10. or of 6 Geo. 1. c. 21. The 
defendant does not object to the forfeiture 
of the tea and ſpirits; as to that point, ſhe 
is willing to admit that the condemnation is 
concluſive, but not as to the treble value. 
The argument on the other ſide, ſeems to 
be, that the general clauſe in 6 Ges. 1. c. 
21. takes away the certiorari in all caſes. 
But it has been determined, by the Court 
of Excheguer, in the caſe of Warwick v. 
White (b), that the words of that ſtatute 
are to be ſtrictly, and literally, conſtrued, 
and ſeveral ſubſequent ſtatutes have, in ex- 
preſs terms, taken away the certiorari in par- 
ticular caſes, which would have been unneceſ- 
ſary if it had been already taken away in all 
caſes by 6 Geo. 1. Thus, by 8 Geo. 1. c.18. F 16. 
it is taken away in the particular inſtances 
chere mentioned. Canit be ſuppoſed that ſuch 
a proviſion would have paſſed two years only 
after 6 Geo. 1. if the ſame thing had been 
already done by the act of that year. A 
ſimilar expreſs previſion has becnmentioned 
on the other ſide in 10 Geo. 1. c. 10; and 
there is one of the ſame ſort in 23 Gee. 2. 
c. 21. $ 33. What is ſtill more remarkable, 


(a) Vide Rex v. Read, ſupra, p. 486. 
(5) Scace. E. 1722. Punb. 106. 

lc) 21 Geo. 3. c. 55.4 47. 

(4) 21 Geo. 3. c. 64. | | 
le) M. 11 Geo. 1. 1. Str. 608.2 Ld. Raym. 


The defendant ſwears, that 


1375 
(f) M. 3. Gee. 2. 1 Barnadiſt. 245. | 


any commodities, goods or effects, ſeizes 
as forfeited, under this, or any aller ad, o. 
acts of parliament, relating to the duties of 
exciſe, or other duties under the management 
of the commiſſioners of exciſe, ſhall be, and 
mall be deemed and taken to be, as final ang 
concluſive, to all intents and purpoſes whatſo. 
ever, as any judgment for the condemnation 
of any commodities, goods, or effects, given 
in his Majeſty's court of Exchequer, (e). 


This clauſe was objected to in the Houſe 


of Commons, and agreed to be expunged; 
but, having ſomehow or other remained in 
the bill, and received the royal aſſent, ano. 
ther act was brought in, and paſſed, that 
very ſeſſion, for the purpoſe of repealing 
it (4). The clauſe, and the repeal, would 
have been equally nugatory, if the effect of 
6 Geo. 1, c. 21. § 22. had been as general 
as is contended. There have, in fact, been 
many caſes, where certioraris have iſſued ty 
remove convictions under the exciſe laws, 
and, as to the late determination in Rex v, 
Whitbread, it does not apply here, becauſe 
that was a conviction by the commiſſioners 
of exciſe, Very ſoon after the act of 6 Geo. 1, 
c. 21. the caſe of Rex v. Theed happened, 
which is reported by Strange, and alſo by 
Lord Raymond (e), who muſt have known the 
intention of that ſtatute, having been Soliciter 
General when it paſied, and a judge when the 
caſe was decided. To that caſe may be ad- 
ded, thoſe of Rex v. The Juſtices of South- 
ampton (F), which is reported by Barnardi- 
fon, and the rule for the certiorari entered 
in the rule-book of the crown-oftice, p. 242, 
and afterwards made abſolute ; a ſecond caſe 
of Rex v. Theed (g; Rex (on the proſecution 
of Redburn) v. Miller & Reeve Juſtices f 
Ferkfhire (b); Hale v. Evelyn & Naſh (i); 
Alexander v. The Fuftices of Berkſhire (); 
Rex v. The Tuftices of Eſſex (I); and Rex v. 
The Juſtices of Suffelk (n. 


(g T. & M. 5 Geo. 2. 2 Barnariif. 
16. 73. 1 Sefſ. Ca. 2d. Edit. 417. 

(5) M.& E. 17 Geo. 3, 

(:) M. 18 Geo. 3. 

(4) M. 19 Gee. 3. 

(1) 1779. 2x. the term? 

(] Qu. the year and term? 


Wallace 
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Mallace, in reply, — The commiſſoners 5 
footing, by the different ſtatutes on which 
I rely, within the limits of their reſpective 
Juriſdictions, and, therefore, although the 
caſe of Rex v. Whitbread aroſe on a conviction 
by the commiſſioners, it is a ſolemn deciſion 
in point upon the preſent queſtion. Several 
of the caſes now cited for the defendant were 
| mentioned in that caſe, particularly Rex v. 
herd, to which the anſwer was, that the ob- 

jection was not taken. The new caſes now | 
mentioned all paſſed /ub filentio. There is 
no hardſhip in taking away the certigrari, 
for there is a remedy on the merits, by an 
appeal, from a conviction by juſtices, to the 
quarter ſeſſions; and, unleſs in matters of 
law, or form, a defendant would have no 
redreſs if à certiorari were allowed. It is 
not yet ſettled whether a conviction before 
juſtices, or the commiſſioners, would be a 
concluſive defence to an action brought by 


the party convicted. A bill of exceptions is 


now depending, which has been ſettled by 
agreement, in order to bring that queſtion be- 
fore this court (a). The clauſe in the Cocoa 
act was left in by miſtake, and the officers 
of the crown, of themſelves, brought in the 


act to repeal it. It was agreed to be omit- | 


ted that the point might firſt be deter- 
mined. i ON 

The court took time to conſider; and, on 
Medneſday, the 12th of F ebruary, Lord 
MansF1ELD delivered their opinion, to the 
following effect. 


Lord MansFiELD,— This caſe has been | 


argued, on the part of the proſecutor, on 
two grounds; wiz. 1. That by law, a cer- 
tiorari is not grantable; 2. That, if there 


were a power in the court, in their diſcre- 


tion, to grant it, they ought not to do it 
upon the preſent occaſion; becauſe the ob- 
jection is upon the merits, and not to the 


juriſdiction. 1. The caſe of Rex v. Whit- 


bread has been cited, as in point. On the 
other fide, it is ſaid, that it does not apply, 


2 


becauſe the conviction there, was by the com- 


miſſioners. But we are allclearly of opinion, 


that there is no diſtinction in that reſpect. | 


(a) 1 believe it never was argued. 


{+1 14] That was a conviction on a clauſe 
In this very act of 11 Geo. 1. c. 30. § 27, 


The juriſdictions, by all the acts relative to 


che eneiſo, are Giltinet in their limits; that of 


the commiſſioners is within the bills of mor- 
tality ; that of juſtices, in all other places ; 
but, in every other point of view, their 


| powers are the ' ſame; and, wherever the 


' ſtatutes take away the certiorari im the caſe 
of convictions before the commiſſioners, they 


| alſa do ſg as to convictions before juſtices. 


However, notwithſtanding this, we think 
Rex v. Whitbread is not an authority to 
govern this caſe. That was a conviction on 
a ſtatute long prior to 6 Geo. 1. vix. 12 Car. 2. 
c. 24. Suppoſing it, therefore, clear, that the 
act of 6 Geo, 1, takes away the certiorari in 
the caſe of all forfeitures and penalties 
created before that time, it does not ne- 
ceſſarily follow, that it is taken away in 
caſes of forfeityres and penalties introduced 
ſince. The counſel for the proſecutor relied 
on 5 39. of 11 Geo. 1. c. 30. and contended, 
that the general words of that clauſe re- enact 
thoſe of 10 Gep. I. c. 10. f 42. as much as 
if they had been expreſsly repealed. This 
is certainly true, as to the form and mode 


of proſecution and conviction, but it is not 
a conſequence, that it is equally true, as to 


what ſhall, or may, be done after conviction. 
If this is not clear, and we think it is not, 


then the old general rule applies, viz, that 


nothing hut expreſs negative words ſhall take 
away the juriſdiction of this court. This 
opinion is fortified by the words of 10 Gee. 1. 


c. 10. $42. and by the ſecond caſe of Rex 
v. Theed [114], by Rex (on the proſecution 


of Redburn) v. Miller, and the other caſes 
which have been cited; for, though the ob- 


jection does not appear to have been taken 
in thoſe caſes, that very circumſtance ſhews 


the general ſenſe, of Wefminfter Hall, and we 
are, therefore, all of opinion, that the cer- 
tiorari is not taken away in. the preſent c 

2. But, the motion has been made, not on an 
objection to the juriſdiction, but on the 
merits; and, in Rex v. Whitbread, the court 
thought, that would have been a ſufficient 


reaſon for not granting a certiorari, if it 


had been otherwiſe cempetent. We all 
adhere to that opinion. 


The rule diſcharged. 


The former caſe of Rex v. Theed, was on 


8 Ann. c. 9. F 10. 


The End of MichAzLMAs Term 21 GORE III. 
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15350 oy 
ARGUED and DETERMINE D 
IN THE | 
Court of KING's BE N C, 
tk 
Hilary Term, 
In the Twenty firſt Year of the Reign of G10 GE UI. 

Tueſday, | , 1 
=>. i} PrarsoO N. againſ} ILss. 
The further CTION of debt on the ſtatute of s El, e. 9. $12, the 
by <-ZL words of which are: 185 
. *« That, if any perſon, or perſons, upon whom any proceſs out 


neſs for non- Of any of the courts of record, within this realm, or Wales, ſhall 
attendance be ſerved, to teſtify, or depoſe, concerning any cauſe, or matter, 
ſeſſed by the depending in any of the ſame courts, and, having tendered unto 
court out of . , | 3 . 
which the him, or them, according to his, or their countenance, or cal- 
. . ling, ſuch reaſonable ſums of money, for his, or their coſts and 
the jury, or Charges, as, having regard to the diſtance of the places, is ne- 
oo * ceſſary to be allowed in that behalf, do not appear, according 
to the tenor of the ſaid proceſs, having not a /awful and rea- 
ſonable let, or impediment, to the contrary, that then the party 
making default, to loſe and forfeit, for every ſuch offence, 10 /. 
and to yield ſuch further recompence to the party grieved, as, by 
the diſcretion of the Fudge of the court out of the which the ſaid 
proceſs ſhall be awarded, according to the loſs and hindrance 
that the party which procured the ſaid proceſs ſhall ſuſtain, by 
reaſon of the non-appearance of the ſaid witneſs, or witneſſes; 


the 


IN THE TWENTY!FIRST YEAR OF GEORGE 111. 
the ſald ſoveral-fams to be recovered by the party'ſo grie ved, 


againſt the effender, or offenders, by action of debt, bill, 


aint, Sc.“ 

The plaintiff had ubpæna d the defendant to attend, as a wit- 
neſs, on the trial of an ejectment, in which he was leſſor, and 
had paid him a guinea for kis attendance, but, when the cauſe 
was called on, the defendant was abſent, and the plaintiff was 
non- ſuited; upon Which he brought the preſent action. 

The firſt count in the deelaration ſtated the proceedings in- the 
ejectment, the, fubpena, and*that -the trial came on, but that 
the defendant, not regarding the ſtatute in ſuch caſe made and 
provided, nor 'teating-the penalty therein -contairied, although, 
then, and there, ſolemnly called for, did not appear to give his 
teſtimony, although he had no lawful, or reaſonable, let, or im- 
pediment, to the contrary, 'but-refufed, and neglected ſo to do, in 
contempt of the ſtatute, and that, by teaſon of his neglect in 
that reſpect, and, becauſe the evidence he would have given, for 
the faid Richard Fenn, (the ;plaintiff in the ejectment,) would 
have been material, and was neceſfary for the ſaid 'Richard tb 
prove and maintain his ſaid recited declaration and the matter 
therein contained, the ſaid Richard, for want of the teſtimony 
of the defendant, cduld not ſafely receive, and abille, the ver- 
dict of the jury, but, they having departed from the bar, and 
conferred, and agreed, among themſelves, and then returned to 
the bar, the ſaid Riobard, being ſolemaly called, did not come, 
nor did further proſecute his ſaid writ; That Judgment of non- 
(uit was afterwards entered up againſt the ſaid Richard, and 45 /. 
awarded againſt him, for coſts and charges; That the ejectment 
was commenced, and profecuted, at the expence, and for the 
benefit, of the preſent plaintiff; and that he had paid the 45“. 
to the defendant in the ejectment, to avoid the execution on the 
judgment; That he had, beſides, laid out, and expended, in 
and about the proſecution of the ſaid recited ſait, a large ſum, 
to wit, 35 J. and had alſo ſuſtained damage, over and above thoſe 
teveral ſums, by reaſon of the defendant's not appearing, to the 
value of 100 J. and that, by reaſon of the ſaid premiſes, and by 
torce of the ſtatute, an action had accrued to the plaintiff, being 
tbe party grieved in this behalf, to demand, and have, of the 
defendant, the ſam of 190 f. to wit, the ſum of 10 J. and his 
naid damages. 

There was another count, ſtating the proceedings in the eject- 
ment more briefly, but to the ſame effect with the firſt, except 
TS that 
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that it dlleged, that, bulides paying the guinen to the defendant | 
on ſerving the ſubpæna, the plaintiff had alſo promiſed to pay 
him ſuch further reaſonable ſum of money, as his reaſonable 
coſts and charges ſhould amount to, over and above the faid 
guinea [1]. | 
The verdict was, EM as to the ſaid ſum of 10/7. in the 
laſt count of the ſaid declaration mentioned, and as to the ſum 


of 10/. parcel of the 180/. the damages in the ſaid laſt count 


mentioned, the defendant owes the ſame ſeveral ſums of 10]. 
and 101. in manner and form, &c.” and an ROAD as to the 
reſt. 

In Eaſter Te erm, 20 Geo. 3. 4 . was obtained to ſhew-cauſe, 
hy the plaintiff ſhould not have judgment for 80 J. (viz. his 
.own coſts, and the defendant's in the ejectment, ) beſides the 
penalty of 10 J. and alſo for the coſts of this action [2], to be 
taxed by the Maſter, for a fſurtber recompence to him, as the 
party grieved, in purſuance of the ſtatute of 5 Elia. | 
This rule ſtood over, among the peremptories, to Trinity 
Term, 20 Geo. 3. when the caſe was argued, on Wedneſday, the 
31ſt of May, by Davy, Serjeant, and Morris, againſt the rule, 


and by Dunning, and Chambre, for the plaintiff. 


Againſt the rule, it was ſaid, that, in all the old records and 
precedents, the declaration is only for the penalty. This was the 
firſt attempt to include the Further recompence for damages, in 
the debt laid in the declaration. If the court ſhould think them- 
ſelves authoriſed to go, upon this motion, into the conſideration 


of the damages, they would alſo enquire into the merits of the 


verdict, and not hold the defendant concluded, even as to the 
penalty, by the verdict. Should the court enter into that con- 
ſideration, and permit affidavits, then ready, to be filed, it would 
appear, that there was a lawful and reaſonable cauſe for the de- 
fendant's abſence, and that the plaintiff had not ſuffered thereby; 
for that, having brought another ejectment, he was again non- 
ſuited, for want of title. (HEATH, Serjeant, who tried the 
.cauſe, had ruled, that the queſtion, : whether there was a lawful 
and reaſonable impediment, was matter of law, to.:be-decided by 


[1] According to the declaration in Goed- | was ſpecifically alleged. 
ewin v. Weſt, cited infra, p:559. Note (6).— 2] It was decided in the caſe of Maddiſon 
But the declaration, in that caſe, was held to | v. Shore, cited infra, p. 559, Note (c), that 
be ill, becauſe the, ſtatute gives the action to the plaintiff is entitled to . in this ac · 
the Party grieved, and no lofs or damage RoW. | 
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the court, and not by the jury. )—lc is, it was ſaid, very diffii- 
cult to put a-clear. conſtruction upon the ſtatute ; ſome material 
*words, as ſhall be aſſeſſed,” ©*. adjudged,” &c. ſeeming to be 
omitted in the common printed copy, which differs from the 
original edition, but correſponds with the record at the Rolls. 
(Morris ſaid he had compared them.) They cited 'Havithbury 
v. Harvey (a). Goodwin v. Weſt (5b), Maddiſon v. Shore (c), and 
Afton's Entries go [3]. 

On the other fide, it was inſiſted, that, though the ſtatute is 
| Ae penned, the meaning is plain. That the true con- 
ſtruction is, that the damages ſhould be aſcertained by the court. 
The word recovered” applies, it was ſaid, to the judgment, not 
to the verdict, and, therefore, there could be no judgment, even 
for the 104. damages, until there ſhould be an aſſeſſment by 
the court. The quantum of the damages could not be any mat- 
ter of diſpute, the two ſums of 451. and 35/7. being the amount 
of the bills of the two attornies, in the original cauſe, both of 
which were paid by the plaintiff,; and, as to the propriety of 
the verdict for the penalty, that could not be gone into upon 
afidavits, it being the province of the jury alone, to ſay, whe⸗ 
ther the e 450 were ſuch as entitled the en to main- 
tain the action. 

- BuLLER, Tuftzce, obſerved, wits by the Pas the ths 
mages, as well as the, penalty, were made a debt, to be recovered 
by an action of debt, and accordingly were ſo. declared for, and 
therefore aſked how the plaintiff had taken a verdict for any 
thing in the name of .damages. He: alſo took notice that the 
debt declared upon was 190 /. FLAY 
To this laſt obſervation it was anſwered, .on the part of the 
plaintiff, that this was not an action of debt of that ſort in 
which it is neceſſary to recover the preciſe ſum laid; and, as to 
the 10-/. given by the jury, in the name of damages, that, it was 
ſaid, might be remitted, and judgment only entered for the pe- 
nalty and ſuch damages as the court ſhould now aſſeſs. 

BuLLER,  Zuſtice, then hinted, but ſaid he did not mean to 
give an opinion, that the proper method of proceeding might 


i 


4 3] In that precedent the clauſe of the ſtatute is recited, 


600 B. R. E. 31 Bl. Cro. El. 130. (e) B. R. T. 9 Will. 3. 5 Mod. 355. 8. 
(5) B. R. M. 14 Car. 1. Cro. Car. 522. | C. Comb. 449. called Shore v. Maddi/on, and 
340. S. C. vir . Jenes, 430. March 18. | 1 Salk, 206. called Shore v. Madiften. 
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[8] This ſeems to have been determined in Goodwix v. Weft, ſupra, p. 559. Note (J). 
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be, + for the court to be applied to, in the firſt inſtance, to aſſeſt 
the damages, by aſcertaining the coſts in the original cauſe, and 
then to bring debt for chatiſum and the penalty added together. 
To this Dunning anſweted, that thero might be damages, ex- 
cluſive of the coſts on both ſides, and, beſides, the court could not, 
with propriety, make an aſſeſſment byanticipation, when it might 
turn out, on the trial, that the plaintiff had no cauſe of action. 
Lord MANSFIELD ſaid, that, as there was) no inſtance of @ 
ſimilar proceeding, ſince the ſtatute, it would'be-proper'for the 
court to take time to conſider of their determination. His Lord- 
ſhip expreſſed ſome doubt, whether the payment, or tender, to 
the witneſs, for coſts and charges, was properly laid. 
Dunning ſaid, that, by the acceptanee of the guinea, and the 
promiſe'to pay ſuch farther reaſonable ſum, Sc. (as laid in the 
ſecond count,) it borne rr eg to make any farther 


Phe de Good der, and the dafontunt” ha >icare to ale ad- 


its, tending to Yiminiſhahe quantum: of the damages, but not 


ſuch as might impeach che -verdift; becauſe #6at-could: only 
—_— been done on a motion for a new trial. 
This day, Lord Mansriz o, after ſtating dhe bas, delivered 


| his opinion of the court, to the following effect. 


Lord MANnsFiEtD,—Tt is admitted, that the plaintiff was BVo/. 
out of pocket, by reaſon of the nonſuit; but the queſtion is, 
when, how, and by whom, the damages are to be aſſeſſed; 


whether before c or after the trial ; by the Judge at 1% prius, the 


Jury, or the court. In this caſe che jury took upon themſelves 
to do it; and have given under the fum expended. Precedents 
were Cited of actions of debt for the penalty, but there are none 
for the damages. We, therefore, took time to confider.—1. At 
the trial, it was proved, that the witneſs did not purpoſely and 
malicioufly abfent himſelf on the trial of the ejectment; that he 
did attend, and meant to give evidence, but, having conſulted the 
plaintiff's attorney, about the time when the cauſe was Jikely to 
come on, he told him he would have time to go to ſee the camp ; 
that, when the cauſe was tried, it was never mentioned to the 
Judge, that a witneſs of the plaintiff's was abſent, nor alleged, 
that there was any material evidence which the plaintiff had not 


been able to produce ; no new trial was moved for, and there has 


4 3 . been 
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been another nonſuit in a new action. There is, therefore, the 
ſtrongeſt reaſon to think, that the defendant could not have given 
any material evidence, and I ſhould have thought the converſa- 
tion with the plaintiff's attorney, and the ſort of leave given by 
him, a reaſonable let, within the meaning of the ſtatute. How- 
ever, that was proper for thejury to decide, and there has been 
no motion for a new trial —-2. With regard to the conſtruction 
of the ſtatute; the courts of MWeſiminſter Hall, moſt clearly now, 
(and they alſo did ſo before this ſtatute, ) proceed againſt witneſſes 
who wilfully abſent themſelves, as for a contempt; and remit 
the puniſhment, if they redeem their offence by making ſatiſ- 
faction to the party. The legiſlature, by this ſtatute, meant to give 
a further recompence of 10 J. in addition to what the court might 
aſſeſs as a ſatisfaction in damages. But it is not the jury, nor the 
Judge who tries the cauſe, but the court out of which the pro- 
ceſs iſſues, by whom the aſſeſſment is to be made [5]. Upon ſuch 
an adjudication, or aſſeſſment, there is no doubt but debt might 
be brought. But it never has been done. Why! Becauſe there 
is a preferable remedy, by attachment. The jury, here, have done 
what the court ought to do. An action will lie for damages, 
againſt a material witneſs who abſents himſelf without any ex- 
cuſe, But that muſt be an action on the caſe. In an action of 
debt, alſo, the jury may give damages for the detention of the 
debt, But the damages here given, are for the injury ſtated in 
the declaration. Perhaps the real juſtice of the caſe would 
be to give leave, now, to move for a new trial, upon which, 
if granted, the defendant would have an opportunity of laying 
the cauſe of his abſence before another jury. But rt would 
be expenſive, and we are, therefore, inclined to let the plain- 
tiff take judgment for the penalty and one ſhilling damages for 
the detention of the debt, if he will releaſe the 10 J. for da- 
mages, there being the ſtrongeſt ſuſpicion that no injury was 
done. If theſe terms are not acceded to, we will give leave to 
move for a new trial. | 

The counſel for the plaintiff agreed to the terms propoſed 
by his Lordſhip, and undertook further, by the defire of the 
court, not to bring an action on the caſe for damages. 


{s] In the ſtatute of 3 Hen. 7. c. 10.— poſſibility of a doubt, made uſe of, inſtead 
giving colts and damages to an original plain- | of * the Court ;”” for the words are, By 
tiff, in whoſe favour judgment has been | * the diſcretion of the Fuſtice afore whom the 
armed, upon a writ of error, —** Tuſtice”? * ſaid writ of error is ſued ;”” and there is no 
u the ſingular number, is, without the | court of error conſiſting of only one Judge. 
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1781. 
| 5411 The Kine again}? the InmanrranTs of SaxDbwicn, 
tie otherwiſe SWANNAGE, 
-27th January. 
Whether ERTAIN occupiers of lands, in 'the pariſh of Sandwich, 
beds Ya or Swannage, in the Iſle of Purbeck, in Dorſetſbire, had 


the poor in a appealed to the Quarter Seſſions for that county, againſt a poor- 
— rate; ſetting forth, in their notice of appeal, among other ob- 
| _ _ jections, © That the rate was unequal, and. partial, becauſe tene- 
cal circum- ments and farms, conſiſting of houſes, lands, or grounds, were, 


__ in ſuch rate, or aſſeſſment, charged and aſſeſſed at one penny in 
_ 2 an the pound, and cottages, or dwelling-houſes, at only three far- 
; 56:48 3 things in the pound, whereas ſuch cottages, or dwelling-houſes, 


egually. ought to have been rated and aſſeſſed, on a par with tenements 
and lands, at one penny in the pound.” Upon hearing this ap- 
peal, the juſtices quaſhed the whole rate, and ordered a new 
equal aſſeſſment to be made, ſtating the following caſe for the 
opinion of this court: 

That it was proved on hearing the 8 that the ! rate was 
an aſſeſſment of one penny in the pound on the occupiers of 
lands, and three farthings i in the pound on the occupiers of cot- 
tages and dwelling-houſes, according to their then annual rents; 
that, from the year 173 5. to the year 1776, a conſtant *. 
tion had been obſerved, in rating houſes and lands, the former 
having always been rated in leſs proportion to their rents, at the 
reſpectiye times of ſuch rating, than the latter; that the land 
in general, in the pariſh of Swannage, is burthened with no 
particular charges that are not incident to land in general; but 
that both lands and houſes are ſubject to the uſual repairs, and 
taxes, generally incident to each reſpectively. 

The proceedings having been removed by certiorari, the caſe 
was now argued, by Rooke, againit the order of Seffions, and 
Dunning, in ſupport of it. 

The court having deſired Roote to begin, he ſtated, that, on a 
late occaſion, in a caſe from this pariſh, the court had hinted, 
that a diſtinction ought to be made between lands and houſes, 
in conſequence of which, as well as in compliance with the 
uſage from 1735 to 1776, this rate had been made. It is, he 


ſaid, the general practice throughout the kingdom, to rate houſes 
lower 


IN THE!TWENTY-FIRST YEAR OF GEORGE II. 


* lower than lands, becauſe they require-continual repair. He 
alſo objected, that the notice was too general, for that it ought 
to have ſpecified, nominatim, the particular houſes and cottages, 
that were under-rated, and the lands that were over-rated. And 
he contended, that, at all events, it was not neceſlary to have 
quaſhed the whole rate; that the aſſeſſment on the lands ought 
to have remained, and the rate to have been amended, by in- 
creaſing the ſum aſſeſſed on the houſes, On this laſt head, he 
cited Rex v. Witney (a), and Rex v. Ringwood (6). 

Dunning, on the other ſide, inſiſted, that the court never had, 
and never will, lay down a general rule that houſes ſhould be 
rated lower than land. The proportion between them muſt de- 
pend on local circumſtances; and there were, he ſaid, local cir- 
cumſtances in this pariſh, which made it reaſonable that they 
ſhould be equally rated. One which he ſuggeſted -was, that 
nine tenths of the burthen of the poor ariſe from the houſes. 
The rate he: contended, could not have been amended, for the 
objection affected the whole, A rate is a diſtribution of a given 
ſum; over a certain number of perſons, and, if the quota charged 
on one or more .perſons is too high or too low, the proportion 
aſſeſſed. on all the reſt ought to be altered. | 

Lord Mans$FIELD,—1. There can be no.general rule as to the 
proportion between lands and houſes [F115], It muſt depend on 
particular local circumſtances, There are no circumſtances ſtated 
in this caſe to ſhew that houſes ought to be rated lower, and, 
if what is ſuggeſted is true, hat is a ſtrong circumſtance the 
other way.—2. The objeQion unavoidably goes to the whole 
rate, for it is made, throughout, by a rule and proportion which 
the juſtices thought wrong ; and, Aura: they could do nothing 


but quaſh the whole. 
The wt of ſeſſions confirmed. 


(a) K E. 10 Geo. 3, Bett. 34. Since reported, (5) T. 15 Geo. 3. Mentioned in a note. in 


1 2634. SSD 4 Burr. 2295. | 1 


[+115] Vide Rex v. Brograve, M, 10 Geo. 3. 4 Burr. 2491, 2493. Rex v. Lalen- 
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If the name 
of a former 
occupier who 
to the know- 
lege of the 
pariſh- - officers 
is dead is con- 
tinued in the 
r- rate, but 
the preſent 
occupier 
pays, he ſhall 
gain a ſet- 
tlement. 


[*543] 


CASES IN HILARY TERM 


* The Kine againſt the INHABITANTS of 
HzcxMONDWICEE. 


RDER of removal of Pruner the wife of Abraham 
Preſton a ſoldier, and Jeſeph their child, from the town. 

ſhip of Batley, in the Weſt Riding of Tvriſbire, to Heckmong. 
wicke, in the ſame Riding; confirmed by the court of Quarter 
Seſſions, who ſtate the following caſe : ** That — Preſton, 
widow, the mother of the ſaid Abrabam Preſton the huſband of 
the pauper, occupied a dwelling-houſe in the townſhip of Batley 
and was rated and paid all aſſeſſments, till the time of her death, 
which happened on the 15th of March, 1778; that, upon her 
death, the ſaid Abraham Preſton became tenant of the ſaid houſe, | 
from that time until the year 1780, and, during all that time, 
paid all the aſſeſſments charged en the ſaid houſe; that it was 
known to the pariſh-officers of Bazley that the faid widow Prep. 
ton was dead, and that the ſaid Abraham was tenant and occupier 
of the ſaid houſe, and that the aſſeſſments being produced, it ap- 
peared that the name of widow Preſton was continued therein.“ 

Cockhill argued in ſapport of the order of removal, and cited 
Rex v. Sarratt (a), Rex v. Bramſhaw (5), Rex v. Carſhalton (c), 
and Kinfare v. King fwinford (d), which laſt he Inkiſfed on as 
a caſe exactly in point with the preſent. 

Fearnly was to have argued on the other ſide, but was ſtop. 
ped by the court. | 

Lord MaxvsrIzI D, There muſt be ſuch a rating and paying 
as to ſhew manifeſtly that the pariſh had notice. Here the rate 
was continued in the name of a dead perſon whom the pariſh- 


_ officers knew to be dead; the pauper's huſband was the occupier, 


and the charge was made upon him, and could be on nobody 


elſe.— This has been determined very lately in a caſe where the 


article 4 in _ rate was Late Lowbriages” [1]. 
| --. Both the orders quaſhed I 116 


111 Rex v. Walſall, M. 18 Gea. 3. 
(a) M. 9 Geo. 2. Burr. Settl. Ca. No. 21. (c) E. 15 Geo. 3. Burr. Set. Ca. No. 252. 


H, C. 2 Str. 1023. | (4) E. 4 Geo. 2. Fol. 137. Bott. 329. 
(5) M. 10 Geo. 2. Burr. Seitl. Ca. | S. C. mentioned in Burr. Settl., Ca. _ 29. 
No. 29. Pa. 99. 


[+2116] Vide Rex v. Sr. John's T. 19 Gee. 3. ſupra, p. 225, and Rex v. A 4. 


23 Geo. 3. ſupra, p. 226. Note [455]. 
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* GooDTITLE, Leſſce of CLarces and Earl Finns, 
againſ} FUNUCAN, 


HE material facts of this caſe were theſe : 
T Maſpington the laſt Earl Ferrers was tenant for life, 
under a ſettlement made in 1741, in which there was the follow- 
ing power: : 

4 That it ſhall be lawful for the tenants for life, reſpectively, 
from time to time and at all times during their reſpective natu- 
ral lives, and when they ſhall reſpectively come into, and be in, 
the actual poſſeſſion of the aforeſaid manors and premiſes, by virtue 

of the limitations aforeſaid, by indentures under their hands and 

ſeals, to demiſe all or any of the ſaid manors, meſſuages, lands, 
tenements, and hereditaments, herein before mentioned, or any 
part thereof, to any perſon or perſons whomſoever, in poſſeſſion, 
but not by way of reverſion or future intereſt, for the term of 
twenty-one years abſolute, or any leſſer abſolute term; or for 
any term or number of years determinable upon one, two, or 
three lives, ſo as, upon every ſuch leaſe or leaſes, reſpectevely, there 
be reſerved and made payable, during the continuance of ſuch 
leaſe, or leaſes, reſpectively, to be incident to, and go along 
with, the immediate reverſion, or remainder of the premiſes ſo 
leaſed, ſo much, or as great yearly rents as, or more than now is, 
and are paid, and yielded, or agreed to be paid and yielded, for 
the ſame, or proportionably for any port thereof.“ 

All the lands compriſed in the ſettlement that lay in * 
pariſh of Sutton St. Anne's, (except about thirteen or fourteen 
acres, and two or three cottages,) were part of a large common 
held. In 1774, an act of parliament (a) paſſed, for incloſing this 
common, and an allotment was made to Earl Waſbington, in lieu of 
his intereſt in the common. On the 15th of March, 1775, before 
the incloſure took place, his agent, by hislordſhip's authority, let 
the new allotted lands, by agreement in writing, to three perſons, 
Palmer, Bramley, and Jelley, at the value ſet upon them by the 
commiftioners under the act of parliament, to occupy till the 


roth of March, 1776. On the 17th of Auguſt, 1775, Earl 
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Where there 
is a power to 
grant leaſes 
in poſſeſſion, 
but not by 
way of rever- 
fron or future 
intere/t,aleaſe 
per verba de 
preſenti is not 
contrary to 
the power, 
although the 
eſtate, at the 
timeof grant- 
ing the leaſe, 
was held by 
tenants at 
will, or from 
year to year, 
if, at the time, 
they received 
directions 
from the 
grantor of 
the leaſe to 
pay their 
rent to the 
leſſee.— Un- 
der a power to 
leaſe all ma- 
nors, meſſua- 
ges, lands 
&c. /o as there 
be reſerved as 
much rent as 
is now paid 
for the ſame, 
ſuch parts of 
the eſtate 
enumerated 
in the power 
as have never 
been demi- 
ſed may be 
let.—2z, If 
a leaſe made 
under ſuch a 
power, re- 
ſerving the 
old rent, but 
with coye- 
nants leſs ad- 
vantageous 


to the: reverſion than ſormerly, would v not be a fraud on the. power, and void. 


(s) Priv, Ads. 14 Geo. 3. 0. 27. 
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* Waſhington, by indenture, reciting the power, demiſed to the 
_ defendant Editha Maria Funucan, for 99 years from Lady-day 


then laſt paſt, if ſhe ſhould fo long live, at the yearly rent of 
1347. (which was recited to be more than was paid for the de. 


* 545] miſed premiſes at the time of the ſettlement,) all the manors ang 


fiſhery, with the rights, &c. and the. meſſuage, lands, &c. in 
Sutton St. Anne's then in the occupation of Palmer, Bramtey, 
and Felley, as under-tenants of the ſaid Editha, or in whoſe 
poſſeſſion ſoever the ſame then were, or had been. The ge. 
fendant covenanted to pay half the land-tax, (amounting to 
about 7/. 105.) and the Earl covenanted, for himſelf, 4; 
heirs, executors, adminiſtrators, and aſſigns, to free the defend. 
ant from tithes, and from levies and payments for the church, 
The rights to ſhoot and fiſh were reſerved to the leflor and 
thoſe in remainder. By the encloſure act, the lands were diſ- 
charged from tithes, and an allotment in lieu thereof made to 
the rector. The manors, or manerial rights, had never been 
let before. The fiſhery had been let before, but was not at the 
time of the ſettlement. Since that time, it had been again let 
at 15s, The 134/. payable by the defendant was about 3o/, 
more than the demiſed premiſes had ever produced before. 
That part not comprehended in the agreement above-mentioned 
with Palmer, Bramley, and Felley, was, at the time of the leaſe, 
in the occupation of tenants at will. At the time of making 
the leaſe, the Earl directed the occupiers to pay their rent to the 
defendant, and they accordingly did pay her all the rent which 
accrued afterwards, | 
After the death of Earl Waſbington, an cjetment was brought 
againſt Mrs. Funucan, to recover the demiſed premiſes, and a 
verdict found for the plaintiff. But a new trial having been 
granted, the cauſe came on, before EyRe, Baron, at the Jaſt 
Lent Aſjizes for the county of Nottingham, who left it to the 
jury, whether the attornment of the occupiers to the defendant, 
in conſequence of the directions given them at the time of 
making the indenture, did not amount to a ſurrender by them, 
and whether they were not to be conſidered as having become, 
thereby, parties to the leaſe, and as having put the defendant 
in poſſeſſion ; and the jury were of opinion with the defendant, 
and found a general verdict for her. 
In Eaſter Term, 20 Geo. 3. a rule for a new trial was again 
granted, and, in that term, the caſe was argued, by ſeveral 
. countc] 
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counſel of a fide, It was then infiſted, that ſome of the pre- 
* miſes for which the action was brought were ſituated in the 
pariſh of Sutton St. Michael's, and this appearing to be the caſe, 
the plaintiff had judgment as to them, the title of the defendant 
only extending to Sutton Sr. Anne's. But as to the reſt, the 
court directed that the caſe ſhould ſtand over, to be argued 
2gain, by one counſel of a fide, and that affidavits ſhould be 
produced, to clear up ſome facts, not fully ſtated in the Judge's 
report. | 

In laſt Michaelmas Term, on Friday, the 17th of November, 
Hill, Serjeant, argued for the plaintiff, and the Attorney General 
for the defendant. 

For the plaintiff, three points were made. 1. That the leaſe 
to Mrs. Funucan was a leaſe in reverſion, and, therefore, con- 
trary to the power, and void. 2. That the manors and fiſhery 
were not demiſeable under the power. 3. That the covenants 
in the leaſe were not ſo beneficial to the remainder-man, as thoſe 
in the ancient leaſes.— 1. It was contended, that Earl Waſbing- 
ton, at the time of the demiſe to the defendant, could not grant 
an immediate leaſe in poſſeſſion, becauſe part of the premiſes 
were then let, under an expreſs agreement, for a term, of which 
ſeveral months were {till to run, and though the reſt was ſtated 
to have been in the hands of tenants at will, yet, as the law now 
ſtands, they muſt be confidered as tenants from year to year, and 
entitled to ſix months” notice. Lord Ferrers could not have 
brought an ejectment againſt any of them, at the time of the 
demile, and therefore had no immediate poſſeſſory right; ſuch 
right, and the right to recover in ejectment, being convertible. 
The clauſe in powers, confining tenants for life to grant leaſes 
only in poſſeſſion and not in. reverſion, was borrowed from the 
ſtatutes relative to eccleſiaſtical leaſes. In Hunt v. Singleton (a), a 
leaſe for forty years, by the Dean and Chapter of Sr. Paul's, of a 
houſe in London, though made to commence immediately, was 
held to -be void, under 14 El. c. 11. § 19, becauſe, at the 
time of making it, the houſe was already in leaſe, to a ſtranger, 
for 10 years, the words of the ſtatute being“ that no leaſe ſhall 
be permitted to be made, by force of this act, in rever/ion,” &c. 
the authority of that. caſe, though queſtioned in 1 Mod. 205. on 
another point, is allowed in 10 Co. 59. à. and confirmed by The 


(4) C. B. E. 39 E1, Cre, El. 564. | 
Dean 
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Dean & Chapter of Weſtminfter's Caſe, in Carter (6). In like 


manner, in a caſe upon a power, viz. The Duke of Bucking. 
* ham v. Lord Antrim (a), the words of the power being to 
make leaſes for 21 years in poſſeſſion,” leaſes, though made to 
commence in præſenti, yet, being of lands then under leaſe, were 
held to be void, by the Lord Chancellor, aſſiſted by the Chief 
Juſtice of the Common Pleas, and the Chief Baron. It makes 
no difference, as to this queſtion, that the ſubſiſting leaſes were 
not by deed, ſince a parole leaſe for three years, or leſs, is equally 
effeAual with a leaſe by indenture ; and the court cannot draw 
the line, and ſay, that a leaſe granted under a power, like the 
preſent, ſhall be good, although there is a ſubſiſting term for 
ſeven months, ' at the time of granting, but ſhall be void, if 
there is a ſubſiſting term for ſeven years. The legiſlature only, 
or the parties, can draw ſuch a line. In The Dean & Chapter 
of Weſftminfter's Caſe, it is the doctrine of Sir Orlando Bridgman, 
the father of conveyancers, and who, probably, invented theſe 
very powers, that © all leaſes, where there is a particular eſtate 
« out, are leaſes in reverſion (3).“ The interpoſition of the 
legiſlature, in 4 Geo. 2. c. 28. § 6. to enable landlords to re- 
new leaſes, for lives, on the ſurrender of the former leaſes, 
although the under. tenants ſhould not likewiſe ſurrender, corro- 
borates this doctrine.— 2. With regard to the manors and fiſhery, 
the power cannot be extended to them; the manors had erer 
been let; the fiſhery was not, at the time of the ſettlement; 
and the power requires the rent then paid, or mores, to be re- 
ſerved. Things, for which no rent was then paid, could not be 
meant to be comprebended. This will avoid the whole leaſe; 
for one entire rent is reſerved, and it cannot be apportioned. 
Thus, in Moun!joy's Caſe (c), there being a ſettlement, under 
an act of parliament, by which it was declared, that the tenants 


for life ſhould not alien, bargain, give, or ſell, any of the ſaid 


caſtles, manors, &c. nor any part thereof, but only for &c. **yield- 
s ing the true and ancient rent of the ſaid lands and tenements, 


« ſo by them letten as aforeſaid, &c.” and the moiety of a ma- 


nor, compriſed, with other things, in the ſettlement, having been 
demiſed at an entire rent, and a ſpecial verdict having found 


that the manerial rights had never deko been demiſed, the court 


(5) C. B. M. 16. Car. 2. Carter g. | (2) Carter 14. 
(a) In Canc. H. 14 & 15 Car. 2. 1 Sid. | (c) M. 26 & 27 EJ. Moore 1979, S. C. 


101. 1 Gab. 327. } 5 Co. 3. 
| : determined 
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determined that the leaſe was totally void, holding that nothing 
could be demiſed under the reſtraining clauſe in the act, unleſs 
what had been let, and had yielded rent, before, and though 
«ſme part of what was then demiſed had been let before, yet 
the rent could not be ſevered and apportioned. To the ſame 
effect are the caſes of Triſtram v. Lady Baltinglaſs (a); and Bagot 
v. Oughton (5). In that laſt caſe, there was a certificate of the 
Judges of the King's Bench, to whom it had been referred by 
the Chancellor, as appears by the Regiſter's books, but the cer- 
tificate has been loſt, and no decree can be found, although it 
is ſaid, in 8 Mog. (c), that there was one, and that it was 
affirmed, on an appeal to the Houſe of Lords [i]. There is 
2nother caſe of the ſame name, and between the ſame parties, in 
1 P. Will. (d), but it is upon another point.,—1. In the former 
leaſes, the tenants covenanted to pay all duties and taxes except 
the land- tax; church-dues, particularly, are, by law, charge- 
able on the occupier; but, by the preſent leaſe, the landlord 
covenanted to free the defendant from tithes, and all levies and 
payments to the church; theſe new covenants, therefore, are 
leſs beneficial to the remainder-man—(The only proof given, 
that the covenants in the former leaſes were as juſt ſtated was 
an afidavit of a former tenant, which was now put in, and 
read), —If the rent and covenants, reſerved and made, in favour 
of the reverſion, are not as beneficial as the power requires, that 
will be ſufficient to vacate the leaſe; Orby v. Monſon (e), Lond 
Cardigan v. Montague, cited in Atkyns v. Horde . 

The Attorney General, on the other fide argued, —1. That the 
power being recited in the leaſe, it was manifeſtly the intention of 
Earl Waſhington to comply with the terms of it, and, with regard 
to the ſuppoſed ſubſiſting leaſes, it had been very reaſonably argued 
at the trial, that the agreement for the new lands was not ſo pro- 
perly a leaſe, as a licence to take the crop, and produce, till the 
time when it was thought theencloſure would be compleated; and 
it was left to the jury, and they found, that the defendant was in 
poſſeſſion of all the n at the time of granting the leaſe. But, 


(1] Hill, Serjeant, ſaid, it is very common for certificates to be loſt, e the parties 
fave a ſmall fee by not filing them. 


(a) C. B. H. 19 & 20 Car. 2. Fg. 28, (c) 381. 


S. C. Sir Th, Jones, 27. (4) 348. 
(5) B. R. M. 12 Geo. 1. Ferteſc. 332. (e) In Caac. 1705, 1706, 2 Vern. 531.542. 
5 Med. 249, % B. R. H. 30 Geo. 2. 1 Burr. 60. 122. 
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CASES IN HILARY TEAM 


it is impoſſible the conſtruction of the power contended for on 
the other fide can prevail, for, if it ſhould, no leaſe under ſuch a 
power could ever ſtand, unleſs every tenant under an agreement for 
a year, or at will, ſhould come in, and make a formal ſurrender, 
and remove entirely, with all his effects, from the poſſeſſon. 
The caſes cited went upon ſubſiſting leaſes under ſeal. The 
words of this power are, not by way of reverſion, or future 


intereſt; this was not a future intereſt; it commenced imme. 


diately, and the immediate attornment of the then tenants, was 
the ſame thing, in ſubſtance, as if the defendant had granted 
them new leaſes.—2. The qualification in the power, with re. 
gard to the teſet vation of the rent-zhen. paid, can only apply to 
ſuch parts of the ſubject of the power as were then let, but the 
power itſelf. expreſsly extends to the manors and fiſhery, and it 
muſt have been known, at the time of the ſettlement, that nei- 
ther the manors nor fiſhery were at that time let, and that the 
manors never had been. Where a general authority is given, by 
2 power, to let manors, lands, Fc. and, afterwards, there is a 
qualification, as in the preſent caſe, that the uſual rent, or the 
rent for which the lands are then let, ſhall be reſerved, ſuch 
affirmative qualification ſhall not reſtrain the generality of the 
power, but ſhall only apply to that part which had been formerly 
demiſed. In Cuinber ford's Caſe (a), the power was, to grant 
deaſes of the premiſes, or any part thereof, for, &c. ** /o that 
ſuch rent or more, be reſerved upon each leaſe, as was reſerved 
or paid for the ſame, / pur ceo,) within two years then next be- 
fore; part of the land had not been let within the two years 
before, but it was held, that ſuch. part might be let, reſery- 
ing what rent the leflor pleaſed ; © for, (ſays the reporti,) it ap- 
pears by the generality of the words, that he has power to-lcaſe 
all the lands, and this does not reſemble leaſes made by force 
of the ſtatutes of 32 Hen. 8. or 13 Eliz. for, in thoſe ſtatutes, 
the intent is apparent that no land ſhould be leaſed except what 
The ſame rule is adopted, and: confirmed, 
in the caſe of Walker v. Wakeman (6) reported by Ventris (c) 
and Levinz (d, and is cited as clear law, on the authority of 
thoſe caſes, by Loi d Holt, in the caſe of Winter v. Loveday (e). 


Bl. 15. (e) B. R. M. 9 Will. 3, 12 Mad. 147. 
166) B. R. H. 27 & 28 Car. 2, 151. F. C. Carth, 427. 


(e) 1 Vent. 294. 


(a) T. 10 Car. 1. 2 Roll. Abr. = (4) 2 Lev. 150. 
3 In 


IN THE TWENTY-FIRST-YEAR OF GEORGE II. 


In the caſe of Lord Mountjoy, which has been cited from Maore, 
and is alſo reported by Lord Coe, there was no general authority 
firſt given, and, in Triſtram v. Lady Baltinglaſs, in Vaughan, the 
power of letting is expreſsly confined . to ſuch of the premiſes as 
at any time theretofore had been uſually letten or demiſed (.“ 

That caſe was decided a very few years previous to that of Wal- 
ter v. Wakeman, and, if it had eſtabliſhed any thing like 
the doctrine contended for on the other fide, would, moſt un- 
doubtedly, have been cited on that occaſion. With regard to 
the caſe in Forteſcue, it never went farther than a reference to a 
court of law; but, according to-Forzeſtue's account of it, the 
authority of. Cumberford's Caſe, and of Walker v. Wakeman, was 
not denied, but the Judges diſtinguiſhed it from them, and 
thought it reſembled the caſe in Vaughan. But, it is objected, 
that, as the rent is entire, and cannot be apportioned, it is not 
clear that the ancient rent is reſerved for that part of the pre- 
miſes which had been formerly let. In anſwer to this, it is ſuf- 


ficient to obſerve that the advance on the whole is 30 J. and that 


the fiſhery is only worth 15 ſhillings per annum, and the manor 
does not appear to be of any pecuniary value.—3. As to the third 
point, the power contains nothing about uſual covenants. But, 
beſides, it will be found that the alteration in the covenants 
is beneficial to the remainder- man. The church-dues cannot be 
equal to half the land- tax, which the tenant is now to pay. If 
they were, proof of their amount would no doubt have been 
given at the trial. As to tithes, none are payable; and, at all 
events, ſurely the additional 30 J. is much more than equivalent 
to the new burthens ſuppoſed to be impoſed on the remainder- 
man. But, ſuppoſe the covenant to pay the church-dues, and 
tithes, not counter- balanced by the new ſtipulations in favour of 
the landlord, hat covenant will not bind thoſe in remainder. 
It is a covenant by Earl J/aſhington, for himſelf, his _— exe- 
cutors, adminiſtrators and aſſigns. 

Hill, Serjeant, in reply, inſiſted, that no latisfactory anſwer 
had been given on the irt point, a parol leaſe being equally a 
particular eſtate with one under ſeal. As to the ſecond, he ad- 
mitted that there are contradictory authorities, but obſeryed, 
that the laſt, in point of time, / vis. the caſe in Forteſtue, } was 
in his favour; and it was only an over ſcrupulous delicacy that 
induced the Judges, in that N not expreſsly to _ the law 
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CASES IN HIL ARY TERM. 
of Walker v. Wakenan.' On the third point, he faid, he 


thought the remainder-man, or the heir, or executor, of the 
leflor, might be ſued on the covenant for tithes and church 
payments, at the option of the leſſee; but, Bur TER, Faſtice, 
ſaid, he thought otherwiſe ; that the leſſee had all ſhe had bar. 
gained for, by her remedy againſt the repreſentatives of the leſſor, 
and had agreed, by the terms of the covenant, that it ſhould 
not run with the land. AsHHURST, Juſtice, ſeemed to doubt, 
as to this, and mentioned the caſe of Sir Jobn Aftly's leaſes, 
where the court had decided that the remainder-man ſhould have 
the benefit of covenants for rent, though, by the words, the 
leſſee covenanted only with the leſſor, bis heirs and affigns. 

The court took time to conſider, Lord MansF1ELD faying that 


he was not prepared to give his opinion, having loſt his papers, 


and the notes he had taken on the former argument [1]. 
This day, his Lordſhip, after ſtating the caſe, delivered the 


opinion of the court, to the following effect. 


Lord MA NSFIELD,—There are three objeRtions made to the 
validity of this leaſe. 1. That it was a leaſe in reverſion; 2. 
that the manors and fiſhery are not within the power, becauſe 


they paid no rent at the time of the ſettlement ; 3. that the 


covenants are not ſo beneficial to the landlord as thoſe in the 
ancient leaſes. 1. On the firſt head, it was contended, as to 
the old encloſed lands, that there is no ſuch thing now, as a 
tenant at will; that Earl Ferrers could not have brought an 
ejectment for thoſe lands, without giving ſix months' notice; 
and that whoever cannot maintain an action of ejectment, is not 
in poſſeſſion; and, as to the new allotted lands, that there were 
ſeveral months of the term under the agreement ſtill to run. 


But three anſwers were given to this objection, every one of 


which, if valid, is deciſive. The i is, that the tenants 
agreed to this leaſe, and ſurrendered their poſſeſſion, before the 
execution of it, in order to make it valid. This was expreſsly 
left, by Mr. Baron Ey RR, to the jury, who found, that the de- 
fendant was in poſſeſſion at the time of the execution. The 


ſecond anſwer is, that, if the jury had not found, the defendant 


to have been in poſſeſſion, ſill this would be good as a concurrent 


| leaſe. For this Read v. Naſh (a) was cited [2], where, under 


[i] Probably when his houſe was N [21 Probably on the firſt argument, _ 
by the rioters. I did not hear. 


(a) B. R. 7. 31 El, I Leon, 147. 


\ 
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a proviſo to grant leaſes . only for 21 years, a leaſe had been 
end] in 4 Ph. & Mar. for 21 years, and afterwards, 18 Elig. 
a year before the expiration of that leaſe, another was granted, 
of the ſame premiſes, for 21 years, to begin preſently, and it 
was held, that the ſecond leaſe was good. The reaſon given is a 
ſtrong one, vis. that the inheritance was not charged, in the 
whole, with more than twenty-one years (6). No authority was 
cited againſt this caſe, nor any anſwer given to the reaſoning in 
it. The words of 13 Eh. c. 10. as ſtrongly require eccle- 
ſiaſtical leaſes to be in poſſeſſion, and not in reverſion, as thoſe 
in this, or any of the common powers to tenants for life; yet, 
in the caſe of Fox v. Collyer (a), all the Judges held, that an 
immediate leaſe for 21 years, of premiſes on which there was 
a ſubſiſting leaſe for four years, was good. The 18 of El. c. 11. 
reſtrained the right to make ſuch concurrent leaſes, to caſes 
where the old leafe had not more than three years to run. The 
third anſwer is, that, in reſpect of the power, all the ſubſiſting 
leaſes were leaſes at will [1]; There was no out- ſtanding leaſe, 
as againſt the remainder-man; he would not have been bound 


to give the tenants notice to quit, but might have entered upon 


them immediately; for, except in the caſe of leaſes under the 
power, (and theſe were not, in many reſpects, according to it,) 
the poſſeſſion would devolve upon him, the inſtant of the death 
of the tenant for life. Therefore, we are all of opinion againſt 
the firſt objection. 2. As to the ſecond point; Powers are now 
a common modification of property in land, and, as ſuch, are 
to be carried into effect according to the intention of thoſe who 
create them. There is no ground or reaſon of equity or policy, 
between the tenant for life, and the remainder-man, for leaning 
on either fide, It is apparent, from the ſtatutes of 32 Hen. 8. 
c. 28. and 13 Eliz. c. 10. that the legiſlature meant to con- 
fine the authority to let, to lands which bad been formerly let- 
ten, and were capable of producing profit. This is the true 
conſtruction, if not from expreſs words uſed, yet by neceſſary 
implication. In the caſe of Bagot v. Oughton, which has been 
much relied on, the nature of the thing ſhewed that the power 


[1] This, too, muſt have been mentioned on the firſt argument. 


Wy 1 Leon. 148. judgment, and the leaſe muſt have deen 
(a) Cam. Scacr. T. 25 El. 1 44 65. granted ſome time between 13 and 18 E. 
The reporter ſays, ** jr bad long depended in 
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could not be meant to extend to letting the ancient manor howto: 
at all; much leſs to letting it without reſerving any rent. In 
a family ſettlement of an eſtate, conſiſting of ſome ground 
always occupied together with the ſeat, and of lands let to 
tenants upon rents reſerved, the qualification annexed to the 
power of leaſing, that the ancient rent muſt be reſerved, mani- 
feitly excludes the manſion houſe, and lands about it, never let. 
No man could intend to authoriſe a tenant for life to deprive 
the repreſentative of the family of the uſe of the manſion. 
houſe. The words, in ſuch a caſe, ſhew, that the power is meant 
to extend only to what has been uſually let. By that means the 
heir enjoys all the premiſes in the ſettlement, juſt as they were 
held and enjoyed by his anceſtor, the tenant for life : He has 
the occupation: of what was always occupied, and the rent of 
what was always let. We all, therefore, agree, as to the recs 
titude of the deciſion in Baget v. Ougbton. The nature of the 


thing, ſpoke the intent, as forcibly as the moſt dire& words 


could have done. It was demonſtration. But where no intent 
appears, where nothing ariſes from-the nature of the thing, the 
rule laid down by Lord HoLT, in the cafe of Winter v. Love- 
day, as reported in Cartbew, applies, viz. that where a qua- 
lification is annexed to a power of leaſing, which, if obſerved, 


goes in deſtruction of the power, the law will diſpenſe with ſuch 


qualification (2).“ So, in Cumberford's Caſe, the reaſoning was, 
that, the power being to let a//, it would go in deſtruction of the 
power to reſtrain the tenant for life from letting part becauſe 
it had not been let before; and it was there obſerved, that the 
caſe did not reſemble leaſes under 32 Hen. 8. and 13 Elix. Wal- 
her v. Wakeman, is another caſe equally ſtrong. Thus ſtand the 
authorities. Now, to apply them to the preſent caſe. The 
power is expreſs, to demiſe the manors and fiſheries. They are 
particularly mentioned in the ſettlement, and the power goes to 
the whole. They pay, under this leaſe, as great a yearly rent, 
as at the time of the ſettlement, for they paid nothing then. 
The words, therefore, are complied with, and this objection 


could only ſtand upon intent. But we think no ſuch intent ap- 


pears. The manors are nominal,—of no value, — no object of 
yearly income, The fiſhery only worth 15s. a year. They 


are convenient to the leſſee, ein on the land, and of no uſe to 


(a) Certl. 429. 


the 
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the remainder-man. The right of ſhooting and fiſhing is reſerved 
to him. For my own part, I think the intent was, to give 
leave to detniſe all, reſerving as much rent, in the whole, as had 
been paid before; and, in fact, 30/7. more has been reſerved. 
z. The third objection, as to the covenants, was not much re- 
Hed on, and does not require much conſideration. The power 
makes no mention of covenants. The ground, therefore, mult be, 
that the preſent covenants are a fraud on the power, by leſſening 
the value of the reſervation, but, on confidering them fully, it 
appears, that what is thrown on the landlord is compenſated by 
what is paid by the tenant. She is to pay half the land-tax. As 
to the church-dues, the covenant ſeems to be collateral, and not 
to go with the land, nor to bind the remainder-man; reſem- 
bling a covenant for quiet enjoyment. But, if it did go with 
the land, there is no pretence of fraud on the power. The 304. 
is bond fide, reſerved as an encreaſed rent. What is ſtipulated 
with regard to tithes is of no conſequence, ſince none are pay- 
able. Upon the whole, we are all of opinion, that there is no 
ground for a new trial. | 3 
The rule diſcharged. _ 


BERNARD I againſt Mor TE Ux. 


NSURANCE of freight and goods, upon the ſhip the 

1 Fane, (or Joanna, ) at and from Venice to London, ©* avarranted 

*« neutral ſhip and neutral property.” The cauſe was tried before 

Lord MANSFIELD, at Guildhall, at the Sittings after laſt 7. rinity 

Term, when a verdict was found for the plaintiff, ſubje& to the 
opinion of the court, on a caſe, which ſtated as follows : 

That the defendant under wrote the policy ; that the ſhip was 
taken by a French frigate, called La Magicienne, as the was 
failing from Venice on her voyage to London; that the plaintiff 
offered to give evidence on the trial that the property of the ſhip 
and the property of the cargo were neutral, and that the papers be- 
longing to the ſhip yell overbeard by accident, after ſhe was brought 
to, by the French frigate, but the defendant objected to ſuch 
evidence being received, and produced, as the ground of his ob- 
jection, the ſentence of the condemnation of the. ſhip in the 
Prench Admiralty court, which was read, and is as follows: 
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Saturday, 
27thJanuary. 


On an action 
on a policy of 
inſurance, a 
condemna- 
tion by a 
foreign court 
of admiralty 
is not conclu- 
ſive evidence 
that the ſhip 
was not neu- 
tral, unleſs it 
appear that 
the condem- 
nation went 
upon that 
ground, 
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„ ALMERIA. J Louis Jean Marie De Bourbon, Duke De 

& The Joanna. Penthievre, Admiral of France. — Seen by 
*« us, The Proces Verbal made on board the ſnow Joanna, 
« taken by the King's frigate La Magicienne, commanded by 
« Mr. De Boades, dated the 2d of December laſt. Signed, Saint 
6 © Owey ſteward, Bouret, Dominico Zane.—Seen by the captain 
% commander. Signed Boades;—Purporting that, the ſaid ſecond 
% of December laſt, at five o'clock in the evening, his aid 
% Majeſty's frigate La Magicienne, commanded by the ſaid cap. 
c tain De Boades, being ten leages eaſt of Cap des Moulins, 
* having diſcovered a ſnow ſteering ſouth ſouth-weſt, the wind. 
*« ſouth-weſt, and having come up with her, and ſtopt her, 
« under Venetian colours, after an hour's chace, the ſaid Mr, 
% De Boades ordered the captain to bring on board his muſter- 
« roll, paſſport, and bills of loading; with which order the 
* captain did not readily comply, under a pretence that the 
« ſea was rough, and that his long boat was leaky, but, being 
« at laſt obliged to comply, upon threats being made of firing 
* on him, and being come on board, he declared, that, in getting 
* up the ſhip's fide, the box containing his muſter-roll, his patents 
* and paſſport, had fallen from his pocket into the ſea, and only 
« ſhewed his bills of loading, by which they found the ſaid 
* ſnow the Joanna, of 14 men, including officers, commanded 
te by Dominico Zan#, of Venice, ſailed from Venice the 25th of 
« September, with a cargo of 12 bales of filk, dryed raiſins, oil, 
cream of tartar, pot-aſh, and other effects mentioned in the 
„ bills of loading by him exhibited, for the account of ſundry 
* perſons in Venice, con/igned to ſundry merchants in London, 
* whither be was bound. Theſe goods going into an enemy's coun- 


* fry, and the loſs of his papers which had fallen into the ſea, 


* raiſing ſuſpicions, the ſaid ſnow had been ſtopt, and carried 


* by his faid Majeſty's frigate La Magicienne, to Almeria, 


*© where ſhe had been put into the hands of the conſul, after 
* the ſaid Saint Owey lieutenant acting as ſteward, and the ſaid 
% Bouret enſign on board the ſaid frigate, had put their ſeal on 
e the faid ſnow, where they found no papers, and taken on board 
« the ſaid ſhip ten of the ſaid ſnow's crew, which were replaced 
e by fix men from on board La Magicienne, and three from the 
« Atalante, with a coaſting pilot, who have brought the ſaid 
*« ſnow into the port of Almeria. The premiſes confidered—We, 


1 by virtue of the power delegated to us as aforeſaid, have de- 
3 « clared 
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&« clared, and declare, as good prize, the ſhip the Foanna, her 
« tackle, and apparel, together with the goods of her cargo, 
« and do adjudge them to the captors, that, in conſequence of 
« this decree, the whole be ſold, (if not already done,) in the 
« uſual manner, and the produce divided according to the de- 
« fire and ordinance of the King, made the 28th of March, 
« 1778. We order, by theſe. preſents, the vice Conſul of 
« France at Almeria, to look to the execution 'of this our or- 
« dinance, and thereby authorize and command the firſt tipſtaff 
4 of ſerjeant to proceed in all forms requiſite thereto. Done at 
40 Paris, the 13th of January, 1779. 
RIGor.“ 

7 he queſtion ſtated for the opinion of this court was ; Whether 
the faid ſentence was not concluſive evidence againſt the plain- 
tiff's recovering in this action. If the court ſhould think it not 
concluſive, then a verdict to be entered for him. If they ſhould 
think it concluſive, then a nonſuit to be entered. 

In the courſe of the arguments on this caſe, the third article 
of the regulations of the marine of France, bearing date the 26th 
of July, 1778, and alſo the proces verbal made at the time of 
the capture, though not ſtated in the caſe, nor given in evidence at 


the tria!, were ſo much referred to, and ſeemed of ſuch weight 


to the court, that it will be neceſſary to inſert them in this place. 

ARRET, For the Regulation of the Marine, &c, 26th July, 
1778.—ART. 3. * ALL veſſels taken, of what nation ſoever, either 
neutral, or allied, from which it is known that any papers 
© have been t-rown into the ſea, ſuppreſſed, or abſtracted, ſhall 
* be declared good prize, together with their cargoes, upon the 
mere proof that ſome papers have been thrown into the ſea, 
without any neceſſity of examining what thoſe papers were, 
* by whom they were thrown, and even though a ſufficient 
2 „e ſhould remain on board to ju/{ify that the ſhip and 

its cargo belonged to friends or allies.“ | 

* PRocts VERBAL of the Venetian ſnow the Joanna, Captain 


* Dominico Zane, ſtopt by the frigate La Magicienne, the 
10 * year 1778, the ſecond of the month of December, — Ar five 


* o'clock in the evening, the King's frigate La Magicienne, com- 


* manded by Mr. De Boades, being 10 leagues to the eaſtward of 


Cap de Moulins, having diſcovered a ſnow making her way to 


* the ſouth-weſt, the wind at eaſt, and having joined bim, de- 


© tained him under Venetian colours, after an hour's chace. 
7 H 3 «Lv 
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« The ſaid Mr. De Boades gave orders to the captain to brin 
* the liſt of his ſhip's company, paſſport, and bills of loading, 
© on board; with which the captain did not willingly comply, 


* under pretence, that the ſea was very rough, and that his boat 


te was ſtaved, but at laſt he came, upon threats being made to 
e fire on him, and being arrived on board, he declared, that, in 


g getting up the frigate's ſide, the box in which was contained 


the liſt of his ſhip's company, his patents, and paſſport, had 
« fallen from his pocket into the ſea. He could only ſhow his 
« bills of loading, by which it appeared, that the ſaid ſnow 
« named the Joanna, of 14 men, officers included, commanded 
« by Dominico Zante, of Venice, ſailed the 25th of September, 
* loaden with 12 bales of filk, dryed raiſins, cream of tartar, 
* pot-aſhes, and other merchandize, (as expreſſed in the bills of 
loading delivered up, and which have been put up in a packet 
« ſealed with the King's arms,) for account of ſundry perſons of 
Venice, for the addreſs of ſundry merchants of London, where 
« he was to deliver his cargo. Going into an enemy's country, 
and the loſs of his papers by falling into the ſea raiſing ſuſ- 
* picins, M. de Boades thought proper to ſtop him, in conſequence 
« of the third article of the regulations of the 26th of July, 1778, 
cc concerning the navigation of neutral ſhips, and to carry him 
«© to Almeria, to be left under the care of the conſul, and to 
* be detained until the court of France has decided the affair, — 
In conſequence of his orders, we, the lieutenant of the ſhip 
charged with the accounts, and the enſign of the ſhip, named 
* for the purpoſe, have gone on board the ſnow, where we found 
* no papers, and cauſed the door of the cabin, and the hatches, 
* to be ſhut, to which we have ſet our ſeal that no goods may 
* be diſpoſed of. We have likewiſe ordered ten men of the 
* crew on our board, whom we have replaced by fix of our own 
* men, and three from the Atalante, with the named Joſeph 
« Nicholas Thurley coaſting pilot, to conduct her, and ſecure her 
„ navigation, with expreſs orders, not to make any inſult or miſ- 
« demeanor in the ſaid ſnow, under pain of corporal puniſhment. 
% Done on board. Said Senante.” | 

It was admitted, at the bar, that the ſentence had been appealed 
from, and affirmed, but nothing new, or ſpecial, appeared in the 
proceedings on the appeal. | 

The caſe was twice argued ; firſt, in Michaelmas Term, on 


Tueſday, the 21ſt of November, by Mood, for the plaintiff, and 
| & | | Baldwin, 
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Baldwin, for the defendant ; and again, on Friday, the 26th of 
January, by Dunning, for the plaintiff, (who read the procit 
verbal, and ſtated, that it had not come from the parties, but had 
been tranſmitted from the French court of admiralty, along 
with the ſentence and other proceedings,) and by Lee, for the 


defendant. 


After this ſecond argument, Lord MaNnsFIELD directed the 


cauſe to ſtand over, till there ſhould be an opportunity to apply 
to the defendant, for his conſent, that the above Arret, and the 
proces verbal, ſhould be added to the caſe. 

This day, the defendant's counſel informed the court, that 
their client would not conſent, that the proces verbal ſhould be 
conſidered as part of the caſe, | 

The arguments on the part of the plaintiff were, in effect, as 
follows :—The ſentence of the French court of admiralty can 
only be concluſive on the point directly decided. If this ſen- 
tence had expreſsly proceeded on the ground of the property not 
being neutral, the plaintiff would be bound by it ; but it does 
not appear from the ſentence that the ſhip and cargo were con- 
demned as enemy's property. On the contrary, it manifeſtly went 
on the papers having been wilfully z&rown into the ſea, This is 
a ground of condemnation by the law of nations although the 
property ſhould be neutral, and by the Arrét of Fuly, 1778, 
the French have gone ſo far as to ſubje& the ſhip and cargo to 
be condemned, if any part of the papers have been thrown into 
the ſea, ſuppreſſed, or abſtracted, even although ſufficient ſhould 
remain to prove that they were neutral. The truth in this caſe is 
that the papers fell over board by accident, but, ſuppoſing them to 
have been wilfully thrown into the ſea, that was not a breach of 
the warranty. Such an act would be fraud, miſconduct, or barra- 
try, in the maſter, and is, therefore, one of the riſks expreſsly 
inſured againſt. The ſentence does not ſtate that the court ſuſ- 
pected the property not to be neutral; the ſuſpicions mentioned 
in it are recited from the proces verbal, and are thoſe of the captain 
of the frigate who made the capture. Independant of any ſuch ſuſ- 
picions, there was a much better ground of condemnation, name- 
ly, the Arr2t, and it will be impoſſible to contend, that a condem- 
nation under that Arre? ſhall operate as concluſive evidence againſt 
the plaintiff of the property not having been neutral. One of the 
cauſes of ſuſpicion was, that the goods were going into an ene- 
my's country ; but the merchants in London, to whom they were 


conſigned, may have been merely factors, and it appears, from 


the 
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1781. the ſentence, that the conſignors were Venetiant. The ground 
— of the ſentence is at leaſt ambiguous on the face of it, which 
BrANAnDI is reaſon ſafficient, why it ſhould not conclude the plaintiff, 
Wa who was ready, at the trial, with evidence to ſhew, that the 

property was neutral, and that the papers fell into the ſea by 
accident. The ſentence was founded on the proces verbal. 
Therefore, though only part of it is there recited, the whole 
ought to have been read at the trial, as a neceſſary part of the pro- 
ceedings, and it ſhould now be conſidered as part of the caſe, 
Thus, a decree in chancery, which only recites ſo much of the pro- 
ceedings as are thought neceſſary to be ſet forth to introduce 
the decretal part, cannot be read in evidence without the bill 
and anſwer, becauſe ambiguities may be thereby explained, and 
L559] omiſſions ſupplied [1]. If the proces verbal is taken as part of 
the caſe, it will ſhew, clearly, that the 81 the condemna- 
tion was the Arrét. 

For the defendant, it was contended, that, taking the whole 
ſentence together, the condemnation appeared, clearly, to have 
been made on ſuſpicions that the property belonged to the 
enemy. The words of the ſentence are, The premiſes canſi- 
« Jeregd.” What premiſes, but all the circumſtances before ſtated 
as the cauſe of the ſuſpicions ? If it had proceeded on the Arr, 
there would have been no occaſion to ſay any thing of the ſuſpi- 
cions. It would have been ſufficient, barely to refer to the Arr 
itſelf, after ſtating, as a fact, that ſome of the papers had been 
thrown into the ſea. It is true, the ſentence does not, in words, 
declare the ſhip and cargo to have been condemned, as enemy's 
property; but it is not the practice to do ſo, and it amounts to 
the ſame effect, if at appears, from neceſſary inference, to 
have been the ground of the condemnation. The uſual cauſe of 
condemnation, in all countries, is, that the property belonged 
to an enemy, and, therefore, when there has been another 
ground, it ſhould be ſet forth. Now, in this ſentence, Ihe 
court does not even ſay, that they ſuſpected, or believed, the 
papers to have been thrown into the ſea, If my had ſaid ſo, 
ſuch an act is, in all caſes, evidence of enemy's property, and 
they ought to be conſidered as having proceeded upon it as evi- 
dence only, and to have condemned the ſhip and goods, under 
the general law of nations, not under a local ordinance not re- 

ferred to in the ſentence. 
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[1] By this argument, and indeed through- | verbal as in the nature of à libel on which 
out, the plaintiff*s ccunſel treated the proces ! the ſuit had proceeded. | 
After 
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After the firſt argument, Lord Mansr1zLD ſaid, —Fhe firſt 
principles are clear, and admitted, All the world are parties to a 
ſentence of a court of admiralty. Here, there is a monition pub- 
liſhed at the Exchange, and, in other countries, at ſome place of 
general refort, and any perſon intereſted may come in, and appeal, 
at any time, if there has been no /aches. If there hos, the time 
of appeal is limited. But the ſentence, as to that which is 
within it, is concluſive againit all perſons, unleſs reverſed by 
the regular court of appeal. It cannot be controverted, colla- 
terally, in a civil ſuit. The difficulty here is, what the ground 
was on which the French court of admiralty went; whether, 
the ground of enemy's property, or that of the papers having 
been thrown over board. By the maritime law of all countries, 
throwing papers over board is conſidered as a ſtrong preſump- 
tion of enemy's property, and upon that principle the Arrét of 
1778 is founded. But, in all my experience in England, I have 
never known a condemnation on that circumſtance only, It is 
made uſe of as a ſtrong ground of ſuſpicion. The Arret is very 
rigid, It is difficult to find out what the ground of this ſen- 
tence was. I znc/ine to think, the court went upon the ground 
of enemy's property, arid conſidered the want of the papers as 4 
ſtrong preſumption of that fact; but they did not examine the 
captain upon interrogatories, as to the contents of the papers; 
and upon the whole, enough does not appear on this obſcure ſen- 
tence, to aſcertain preciſely upon what it was founded, and ſome 
other method ought to be taken toenquire what theground of it was. 
As to whatever it meant to decide, we mult take it as concluſive. 

W1LLEs, and ASHHURST, Juſtices, concurred with his Lordſhip. 

BULLER, Juſtice, ſaid, that, to be ſure, the ſentence was ob- 
ſcure, but, taking it all together, he did not think there was 
much difficulty in diſcovering the grounds of it. The two cir- 
cumſtances, of the cargo being configned to the enemy, and the 
falling of the papers into the ſea, are ſtated as the grounds of 
ſuſpicion, The latter circumſtance,—papers 7@/hi;zg into the 
ſea, could not be a ground of condemnation. The other could 
raiſe no other ſuſpicion, nor a preſumption of any thing elle, 
but the property being enemy's property. It follows, therefore, 
that the condemnation went upon that ground. If it had gone 
upon a wi throw:ng papers over board, 7hat would have been 
ſtated, ſubſtantively, as the ground. In the firſt place, lay the 
Arret out of the caſe; and then wilful throwing papers over 


voard, is only preſumptive evidence of enemy's property. Then, 
71 take 
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take the ArrZt; fill wilfal throwing over board might have been 
uſed as evidence of enemy's property, or it might have been 
a ſubſtantive ground under the Arr?t: Here it is not ſtated as x 
ſubſtantive ground. 

On the ſecond argument, Lord MansrIELD faig, that, if 
the proces verbal ſhould be agreed to be made part of the caſe, 
it would clearly explain the ambiguity of the ſentence, as it ſet 


forth the ground for taking the ſhip to have been the Arrét of 


Fuly, 1778. Without the proces verbal, the ſentence, he ſaid, 
was equivocal ; it took all in ; and it was difficult to ſay, what 
it went on. If the papers produced to the captor were fair, the 
property was neutral. But, the proces verbal put the ground of 
the ſentence out of all doubt. 

Wir Irs, and ASHHURST, Fuſtices, of the "ION les 

Bür- LER, Juſtice, allo, declared, that he thought the proce; 
verbal muſt be taken as part of the proceedings, and, as that 
expreſsly referred to the Arret as the ground of the capture, 


and the ſentence was conſiſtent with it, the ſentence muſt be 


taken to have been founded on. the Arrét. But he adhered to 
his former opinion, or te caſe as ſtated without the . proces verbal, 
namely, that the interpretation of the ſentence, taken by itſelf, 
muſt be, that the condemnation went on the ground of enemy's 
property, and was, therefore, concluſive againſt the plaintiff. 

Lord MANSFIEL D then ſaid, if the defendant would not con- 
ſent that the proces verbal ſhould be made part of the caſe, there 
muſt be a new trial. Upon this, Dunning obſerved, that it 
would be hard upon the plaintiff now to grant a new trial, for 
that his witneſſes were gone to Venice, and the terms on which 
the caſe was reſerved for the opinion of the court were, that, if 
the ſentence ſhould be thought not to be W a verdict 
ſhould be entered for the plaintiff. | 

The refuſal of the defendant was 6gnified, this day, by Lee, 
who aſſigned as the reaſon for it, that the proces verbal was not 
a proceeding in the French court of admiralty, but merely an 
account of what paſſed on the capture, reduced into writing, at 
the time. He obſerved, that, in the ſentence, all the proces 
verbal, except the concluding part, which refers to the Arret of 
Fuly, 1778, was recited, and he thought this afforded a ſtrong 
argument for inferring, that the court had purpoſely omitted that 
part of it, to ſhew that they did ot condemn the ſhip on the 
ground of the Arrét. 

Lord Max SPIEL D diſapproved much of the Aber s refu- 


ſal, but he ſaid he thought the juſtice of the caſe might ſtill 
be 
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be got at, on the ground of the ambiguity of the ſentence, which 
did not mention a word about the property being enemy's property; 
that it was clear the French admiralty meant to proceed on the 
oround of throwing the papers overboard; and he agreed with 
the counſel for the plaintiff, that the proces verbal ought to be 
conſidered as part of the proceedings, and that the ſentence 
ought not to have been read without it. 

BuLLER, Juſtice, thought, there was weight in what had been 
obſerved by Lee, on the reaſon for omitting the concluding part 
of the proces verbal, in the ſentence. Indeed it was not clear 
that what was now offered to be produced, was the ſame pro- 
cer verbal which the ſentence recites, and, if it could be ſup- 
poſed that the captain had made another, omitting the reference 
to the Arr#t as the ground of capture, that could only be ac- 
counted for, by his having found that the capture could not be 
ſupported on that ground. 

Wir Is, Juſtice, thought it moſt manifeſt, that the pro- 
ces verbal made at the time of the capture was that on which 
the ſentence proceeded. The ſentence began with mentioning 
it, and recited it exactly, as to date, and every thing elſe, as far 
2s it went. The word © purporting” did not require a recital 
of the whole, and it was not neceſſary for the admiralty court 
to ſet forth the captain's reaſons for detaining the ſhip. He 
had all along been of opinion that the ſentence was ſo ambiguous 
that it did not appear that the cauſe of condemnation was that 
the property was not neutral, and, therefore, had thought evi- 
dence neceſlary to explain it. 1 

ASHHURST, FJuſtice, concurred, as to the ambiguity of the 
ſentence, and that it was, therefore, not concluſive; and, on 
that ground, Lord MansF1tLD, and WII LES and ASHHURST, 
Juſtices, declared their opinion that the Peſtea ought to be de- 
livered to the plaintiff; Lee ſtill urging the danger of opening 
the ſentences of foreign courts of admiralty, which are uſually 
informal, and expreſſing his apprehenſions, that the conſequence 
of this determination would be, that, in all caſes of this ſort, 
there would be controverſies about the ground of the foreign 
ſentence. On this, Lord MANSFIELD ſaid, that this ſuppoſed 
inconvenience would be entirely obviated, if the foreign courts 
would fay, in their ſentences, * Condemned as enemy's property.” 


The Poſtea to be delivered to the plaintiff [+117]. 


[+117] Yide Mayne v. Walter, B. R. E. 22 Geo. 3. Barxillay v. 3 R. T. 22 Geo. 3. 
Salucci v. It oi B. R. H. 24 Ces. 3. Salucci v. Johnſon, B. R. H. 25 Geo. 3. 
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1 I. 
25 


Thurſday, 
1 February. 


Bankruptcy 
is no plea in 
bar to an ac- 
tion of treſ- 
paſs for meſue 
profits. 


[ 563] 


the plaintiff's cloſe cannot conſtitute a debt. 


CASES IN HILARY TERM 


GooDTITLE again// NorTH and others. 


CTION of treſpaſs for meſne profits, againſt ſeveral de. 
fendants: Plea by two of them, (huſband and wife,) that 
the huſband became a bankrupt after the cauſe of action accrued : 
General Demurrer. 

Davenport, in ſupport of the demurrer, contended, that the 
ſtatute of 5 Geo. 2. c. 30. which gives this plea, only ſpeaks 
of debts due before the bankruptcy, and an injury by entering 
A party cannot 
in any caſe of a fort liquidate his own demand for damages, and 
ſwear to it before the commiſſioners. It can only be aſcertained 
by the intervention of a Jury. The rent is not a ſure criterion, 
He had known, he ſaid, more than five years' rent given by a ver- 
dict, for only one years' poſſeſſion. No debt, therefore, could 
have been proved, for this cauſe of action, under the commiſſion, 
and therefore the bankruptcy was no bar. 

Baldwin, for the defendants, admitted, that bankruptcy i is no 
bar to demands for torts in general. But, here, he ſaid, though 
the form of the action was treſpaſs, yet the demand, in ſublſtance, 
was for a debt, viz. the annual value of the land, and might 
have been the ſubject of an action for uſe and occupation, in 
bar to which he inſiſted that the bankruptcy was moſt clearly 
pleadable. | 

Davenport, in reply, ſeemed to agree, that, to an action for 
uſe and occupation, bankruptcy may be pleaded ; and he ſaid, 
that, in a caſe argued ſome time ago in this court, it had been 
decided, that a party who goes for me/ze profits after a judg- 
ment in ejectment, may wave the treſpaſs, and bring an action 
on the caſe for uſe and occupation. But he contended, that 
when he does not wave it, the amount of his demand, - or what 
a jury might think him entitled to, is uncertain; many things 
may encreaſe the amount of the damages, as particular circum- 
ſtances of inconvenience to the plaintiff from having been kept 
out of poſſeſſion, &c. 

Lord MANnsFIELD,—The form of the action is decifive, The 
plaintiff goes for the whole damages occaſioned by the 7ort, and 
when damages are uncertain, they cannot be proved under 2 


commiſſion of bankru * 
WILLES 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 


W1LLzs, Juſtice, of the ſame opinion. 
ASHHURST, Fuftice,—The plaintiff goes for a compenſation 
in damages, the amount of which is uncertain, and cannot be 
(worn to before the commiſſioners, but muſt be aſcertained by a 
jury upon all the circumſtances. | 

BULLER, Juftice,—The damages here are as uncertain as in an 
ation of aſſault. | | | 
| Judgment for the plaintiff. [+118]. 


[#118] Ve Johnſon v. Spiller, B. R. H. 24 Ceo. 3. ſupra, p. 167. col. 2. Note [1551]. 


LORAINE againſ} THOMLINS ON. 


HIS was an action tried before Lord LoucHBoRoucn, 

at the laſt Aſſizes for the county of Northumberland, in 
which the plaintiff declared. —That the defendant, in conſider- 
ation that the plaintiff, at his inſtance and requeſt, had under- 
written ſeveral policies of aſſurance as to certain ſums of money 
therein ſubſcribed againſt his name, on the ſhips, merchandizes, 
and other things therein reſpectively ſpecified, without receiving 
the full premiums therein mentioned, undertook and promiſed to 
pay the plaintiff ſo much money as the premiums therein men- 
tioned to be paid to him amounted to, with an averment that 
they amounted to 40 J. — There was another count for 40 J. for 
money had and received by the defendant for the plaintiff's uſe.— 
The defendant pleaded non aſſumpſit, as to all except the ſum of 
31; upon which plea iſſue was joined ; and, as to the 3 J. he 
pleaded a tender, and paid that ſum into court. Upon the plea 
of tender, iſſue was alſo joined. 

The jury found a verdict for the defendant upon the tender, 
and for the plaintiff upon the other iſſue, for the ſum of 15 /; 
ſubject to the opinion of the court, whether he was entitled to 
recover that ſum of 15/; or the ſum of 3 J. only, upon a caſe, 
which ſtated, in effect, as follows: 

The plaintiff had underwritten 200 I. on a policy effected at 
Newcaſtle, (which was ſet forth verbatim in the cafe,) whereby 
the ſhip the CHoller ford was infured, againſt capture by the enemy, 
for twelve months, in the coaſting trade between Leith and the 
Ve of Wight ; beginning the 13th of March, 1779, and ending 
the 13th of the ſame month, 1780. In the body of the policy, 

| 7 | . 
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When a ſhip 
is inſured for 
12 months at 
the rate of ſo 
much per 
month, 
though the 
riſk ceaſe at 
the end of 
two months, 
there ſhall be 
no apportion- 
ment nor re- 
turn of pre- 
mium. 
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"CASES IN HILARY TERM 


it was ſtated, That the aſſurers confeſſed themſelves paid the 
tides: dud unto them by the aſſured, at and after the 
rate of 15s. per cent. per month :" At the bottom, oppoſite 
to the plaintiff's ſubſcription, was written cc Premium received 
16th March, 1779 ;” and, on the back, was indorſed, * Newcaſlle, 
« 15 March, 1779, Mr. Jobn Gaul Thomlinſon, on his ſhip 
« the Chollerford, himſelf maſter, for twelve months, in th, 
4 « coaſting trade, at and between Leith and the Ie of Wight, 
„ beginning the 13th of March, 1779, and ending the 12th of 
« March, 1780. Enemy only. At 15s. per cent. per month, 


„ 18. The premium was not paid, though expreſſed in the 


policy to have been paid, it being the uſage in Newcaſtle not to 
Pay t the premium at the time of making the inſurance, but at 
various times after the policies are effected, and, ſometimes, not 
till twelve months after. The ſhip was loſt in a ſtorm, within 


the firſt two of the twelve months for which the inſurance was 


made, and the defendant tendered to the plaintiff 3 J. as the 


premium for two months. The caſe farther ſtated, that one 
* Rogerſon, a broker, one of the witneſſes for the plaintiff, ſwore, 


that at Newcaſtle, at the time when this inſurance was made, 


the rate of premium, on the ſame voyage and againſt the ſame 
Fiſk, varied in proportion to the duration of time for which the 


inſurance was made; that the uſual rate was 1/. 115. 69d. per 
cent. per month, if the inſurance was for three months; 1/. 15. 
per month, if for fix months; 18s. per month; if for nine; and 
15 5. per month, if for twelve months. That the reaſon of the 
difference was, that, when the time was long, the ſhip would 


probably be in port for a great portion of the time; that, on 


ſimilar policies, when the capture had happened within the year, 
the whole premium had been paid. The defendant's witneſſes, on 
the contrary, ſwore to two or three inſtances like the preſent, 
where there had been an apportionment and abatement of pre- 
mium; that, when the policy was meant to be for a year, the 
Tate was uſually computed by months, the reaſon for which, 
they believed, was, to aſcertain the proportion to be returned if 
the riſk ſhould ceaſe before the end of the whole time inſured. 

J. Scott for the plaintiff. —Mood for the defendant. 

Lord MANsF1ELD deſired Mood to begin. | 

He contended, that this was not oneentire contra for a year, 
but an inſurance from month to month for twelve months. Even 
on an inſurance for an entire voyage, when the aſſured can aſcer- 
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tain the proportion of the premium allowed for that part of the 


voyage during which the riſk ceaſed, there muſt be a return 
to that amount. It was ſodetermined in Stevenſon v. Snow (a). 

The court, there, laid it down, as a principle in caſes of inſu- 
rance, that Equity implies a condition that the inſurer ſhall 
« not receive a price for running a riſk, when he in truth runs 
« none.” If the policy had been for a year, or twelve months, 
and the premium a groſs ſum, tbe court could not have appor- 
tioned it, becauſe the riſk, in one month, might be greater than 
in another; but here tbe parties have apportioned the premium. 
This diſtinguiſhes the preſent caſe from that of Tyrie v. Fletcher 
(5) [F119], where it was held, that there could be no apportion- 
ment, becauſe the inſurance was for an entire year, and the pre- 
mium one groſs ſum. The court decided that caſe on the ground 
of the contract being entire. In the preſent caſe, the inſurance 
was the ſame as if there had been twelve policies, one for each 
month. It is true, that, with regard to each month, if the 
riſk had ceaſed in the midſt of any of them, on the principle 
on which Tyrie v. Fletcher was decided, the court could not 
apportion the premium for different portions of that month. 

The oaly purpoſe the parties could have for mentioning the 


monthly proportion, both in the body of the policy, and in the 


indorſement, muſt have been to aſcertain the ſum to be returned 
in caſe of a capture within the year. If it had been meant to 
be an entire contract, the premium would have been fixed at 18 J. 
per annum, without any mention of months. The uſage of the 
place, as proved by the defendant's witneſſes, is according to the 
conſtruction for which he contends. 

Lord MANSFIELD told Scott, he had no occaſion to give him- 
ſelf any trouble. | 

Lord MANnsFIELD,—This is a mere queſtion of conſtruction, 
on the face of the inſtrument, and, therefore, parole evidence 
ſhould not have been admitted to explain it. It is an inſurance 
for twelve months, for one groſs ſum of 187. They have cal- 
culated this ſum to be at the rate of 15 s. per month. But what 
was to be paid down? Not 155. for the firſt month, and fo 
from month to month; but 18 J. at once. Two caſes have 


(a) B. R. M. 2 Geo. 3. 
1 Blackſt, 315. 318. 


(2) B. R. M. 18 Geo. 3. Vide Bermon v. 
Mocdbridge, T. 21 Geo. 3. infra, p. 751. 


3 Burr. 1237. 


[119]. Since reported, Comp. 666. | 
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againſt 
THOMLIN- 
SON © 


[ 567 ] 


Thurſday, 
1ſt February. 


'The court 
will not grant 
an informa- 
tion againſt 
the magi- 
ſtrates of a 
borough for 
having dis- 
franchiſed 
perſons enti- 
tled to their 
freedom, al- 
though ſworn 
to have been 


done to ſerve 


election pur- 
poſes, if the 
defendants 
deny that 
motive, and 
ſwear that 
they thought 
there was a 
legal ground 
for the diſ- 
franchiſe- 
ment, and 
the ground 
on which the 
disfranchiſe- 
ment went 
has not been 


decided. 


a legal ground for the acts complained of, 


CASES IN HILARY TERM. 


been mentioned. Stevenſon v. Snow was decided on the ground 
of there being two voyages, Tyrie v. Fletcher is direQly in 
point againſt the defendant. There are two principles in theſe 
caſes; 1. If the riſk has never begun, the whole premium is to 
be returned, becauſe there was no conſideration ; 2. When the 
riſk has begun, there never ſhall be a return, although the ſhip 


ſhould be taken in twenty-four hours. 


ASHHURST, Fuſtice,—The 15 s. per month is only a mode of 


computing the groſs ſum. 
WILLEs, and BULLER, Juſtices, of the ſame opinion. 
The Peſtea to be delivered to the plaintiff [+129], 


[+120] Yide Meyer v. Greg ſon, B. R. F. 24 Ceo. z. Gale v. Machell, B. R. E.25 Ges, 
Long v. Allan, B. R. E. 25 Geo. 3. | | 


The KING again/} Davis and ſeven others. 


A the firſt day of laſt Michaelmas Term, Dunning obtained 
a rule to ſhew cauſe, why an information ſhould not be 
filed againſt the defendants, for a conſpiracy to elect Davie mayor 


of the borough of Lyme Regis, in an illegal manner, for the pur- 


poſe of making certain perſons without title, corporators, and, 
thereby, to procure a colourable majority in the corporation, 
and, by means of this majority, to disfranchiſe others, well en- 
titled to be corporators, in order to obtain an undue influence in 
the election of members to ſerve in parliament for the borough, 
On making the application, Dunning ſtated, from affidavits, 
that the perſons disfranchiſed by the defendant had been twice 


before removed, and reſtored by mandamus, that the laſt diſ- 


franchiſements were on the ſame grounds of objection which 
had been over-ruled, on argument, upon the returns made to the 
mandamuſes to reſtore, that the ſame objections applied equally 


to the titles of ſome of the defendants themſelyes, and Phat, (as 


the perſons making the ts believed,) the defendants had 
ated in this illegal manner with a view to procure a colour- 
able majority of votes in the election of the members for the 
borough. | | | 
On V. edneſday the 3iſt of January, Bearcroft, Arden, Lau- 
rence, and Erſtine, ſnewed cauſe againſt the rule; and produced 
affidavits of the defendants, expreſsly denying the corrupt mo- 


tives imputed to them, and ſwearing that they thought they had 
and that the laſt 


disfranchiſements 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 


Jisfranchiſements were expreſsly with a view to have the queſtion 
decided whether non-reſidence is a good cauſe for amoving a 
capital burgeſs. 

This day, the Attorney General, Lee, Bam and Rooke, 
were heard, in ſupport of the rule. 


ſ 


Lord MANSFIELD,—This. proſecution is not attempted with 


a view to obtain any civil recompenſe, or to aſſiſt the disfran- 
chiſed members of the corporation in being reſtored, for it is 
acknowledged that their party have now obtained a complete 
victory in the borough. The application is therefore ad vin- 
ditam, and ad vindictam only. There are undoubtedly cafes 
| where the exerciſe of a diſcretionary authority, by a magiſtrate, 
with a corrupt motive, in order to ſerve election purpoſes, will 
be a ground for granting an information. If, for inſtance, li- 
cences are refuſed to publicans, as in the caſe from Corfe- 


Caſtle (a); if a rate is partially made and perſons corruptly left 
out or put on; if freemen without title are admitted; if electors 


are arreſted coming to vote, &c. But, what is this charge ? 
That perſons have been admitted who the defendants ſwear they 
thought had a title, and others removed who they ſwear they 
thought had none. To grant an information in this caſe would 
imply an opinion that ſuch a proceeding is puniſhable as a crime. 
Now, there is no inſtance even of an indictment for it. There 
is great tenderneſs in granting informations in matters of election. 
How many inſtances do we recollect of mayors acting as return- 
ing officers after there has been judgment of outer againſt the 
mayor under whom they derived their title, as at Migan, Marlow, 
Carmarthen, &c,? Yet no information has ever been granted 
in ſucha caſe, For the civil injury, when a corporator has been 
improperly removed, there is a ſpecific remedy by a mandamus, 
and an action for a falſe return. Where a perſon, not entitled, 
intrudes, he may be removed by an information in the nature of 
quo warranto, and fined for his uſurpation. If you would pro- 
ceed criminally, prefer an indictment. That is more proper 
for a precedent. But how is corruption proved? For the appli- 
cation, the belief of corrupt motives is ſworn to, but the defen- 
dants poſitively deny the motives ſo imputed to them. The 
former reſtorations did not go upon the merits. The queſtion, 
whether non- reſidence is a cauſe for disfranchiſing a capital bur- 


(a) Rex v. Hann, T. 5 Geo. * 3 Burr, 1716. S. P. Rex v. Williams, E. 2 Ges. 3. 
3 Barr, 1317, 
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Monday, 
5th Feb. 


A perſon in- 
dicted for 
high treaſon 
is entitled to 
a copy of the 
indictment 
and liſts of the 


witneſſes for 


the Crown, 
and of the 
jurymen 

who are to 

be returned 
on the pa- 
nel, ten days 
before his ar- 
raignment. — 
It is high 
treaſon to at- 
tempt, by in- 
timidation 
and violence, 
to compel the 


CASES" IN HILARY TERM 


geſs;. (which was the ground of the amotions complained of. „) has 
never yet been tried. It is now clear that all the capital bur. 


| geſſes are of the council, yet, on the returns to the different, 


mandamigſes, that was diſputed, and the contrary maintained on 
the part of the proſecutors; though they, being poſſeſſed of the 
charter, knew it to be ſo [1217]. I think the rule muſt be diſ. 
charged. 

WILIES, and ne Juſtices, of the ſame opinion, 

BULLER, Jufiice,—W hen corporators combine, and corruptly 
proſtitute their office to election purpoſes, I agree that ſuch a 
caſe is a proper ſubject for an information. But the corruption 
ſhould be made out. The defendants here politively deny the 
particulars of the charge, and the queſtion concerning non. 
refidence has neyer yet been decided, The defendants ſwear they 
believe it to be a fohd ground of amotion ; that they have uſed 
every means to bring it to-a determination, but hitherto with- 
out ſucceſs. As ttbat point is yet undetermined, I ſhould think 
it would be improper to ſuffer an information to go. 

The rule diſcharged, 


[+121] Supra, þ. 182, note [19]. 


The Kine againſ} Lord GronGn Gordo. 


N indiament for high treaſon having been found againſt 

Lord George Gordon, the Attorney Genera! moved, in the 

Iſt term, (on Saturday, the 1ith of November,) ſor a rule upon 
the ſheriff of Middle/ex, to deliver to the proſecutor a liſt of the 
jurymen be intended to return on the panel, in order that the 
proſecutor might be enabled to deliver ſuch liſt to the priſoner, 
(according to the proviſion of the ſtatute of Queen Anne (a),) at 
the ſatne time with the copy of the indictment. He ſaid, this 
ſeemed the only method of complying with the meaning of the 
ſtatute. The words are, That a liſt of the witneſſes that ſhall 
be produced on the trial, for proving the indictment, and of the 


jury, mentioning the names, Cc. be delivered to the party 


indifed, ten days before the trial, This, he ſaid, had been con- 


repeal of „ ſtatute of 13 Car. 2. fl. 1. c. 82. 15 not repealed by 1 . & M. fg. 2. c. 2. 


5 1. art. 5. -A witneſs is not obliged to anſwer Mather he is a Roman Cathol 
of parliament are evidence. 


ic, Copies of the _— 


(a) 7 Ann. c. 21. 511. 
4 | ſtrued 
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ſtrued to mean, before the. arraignment [II, and, as, there. is no 
iſſue till arraignment, there can be no jury, ſtrictly ſpeaking, 
becauſe no jury proceſs can be awarded till iſſue joined. 

The rule: was granted [2], | 

Lord GEORGE was this, day tried at bar. The indictment 
was for levying war againſt the King. The manner in which 


the trial proceeded was this. Norton opened the indictment. 


The Attorney General then ſtated the, caſe, and produced the 
evidence for the Crown; the witneſſes being examined in their 
turns, by the different counſel concerned for the proſecution, 


vis. the Attorney General, the Solicitor General ( Mansfeld), 


Bearcroft, Lee, Howorth, Dunning, and Norton, Kenyon then 
opened. the caſe on the part of the priſoner; after which, Er/- 
kine, his other counſel told the court, he meant to reſerve his 
addreſs to the jury, till after the evidence for the priſoner had 
been gone through: He ſaid there was a precedent for this, in 
the State Trials (a). Lord Mansr1zry, upon this, told him, 
that, as far as he was concerned, he ſhould be glad to hear him 
at any ſtage when it was moſt deſirable to himſelf; and the 
Attorney General declared, that no objection would be made on 
the part of the proſecution. The evidence was then produced ; 
and Erſeine having obſerved upon it, the Solicitor General 


replied. 


[1] By the ſtatute of 7 Will. 3. c. 3. of 
which that of 7 Aun. is but an extenſion, a 
copy of the indictment was to be given, five 
days, at leaſt, before the priſoners ſhould be 
tried, in order to enable them to adviſe with 
counſel thereupon to plead and make their 
defence. This muſt have meant five days 
before arraigament, becauſe the priſoner 
pleads inſtanter upon the arraignment. 

[2] This proviſion in the ſtatute of Queen 
Aane, was not to take effe& till after the 
death of the late Pretender; and this was the 
fr inſtance in which a perſon indicted for 
high treaſon had been entitled to the benefit 
of it. The rule was drawn up in the follow- 
ing words: | 

Mippiesex. 1 It is ordered 

The King againſt | that the ſheriff of 
George Gorden Eſq; > Middleſex do forth- 
commonly called Ln i deliver to Mr. 
George Cordon. Chamberlayne, the 


Solicitor for the proſecutor, a liſt of the ju- 
ry to be returned by him, for the trial of the 
priſoner, mentioning the names, profeſ- 
ſions, and places of abode, of ſuch jurors, 
in order that ſuch liſt may be delivered to 
the priſoner, at the ſame time that the copy 


of the indictment is delivered to him. — On 


the motion of Mr. Attorney General. — By the 
Court.“ | 
Immediately after thisrule was pronounced, 
Ent ine moved, that the priſoner might have 
counſel aſſigned him, that Kenyon and him- 
ſelf ſhould be aſſigned, and that they might 
have free acceſs to him at all reaſonable 
hours, according to the proviſions of 7 Will. 
3. c. 3. F1, Buller, Juſtice, doubted whe- 
ther this application ought not to be 
made by the priſoner himſelf, at the bar, the 
words of the ſtatute being, Upon his or 
their regue; but, the Attorney General 
conſenting, the motion was allowed. | 
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The caſe, on the part of the proſecution, was ; That the pri- 
ſoner, by aſſembling a great multitude of people, and encou- 
raging them to ſurround the two houſes of parliament, and com- 
mit different acts of violence, particularly burning the Roman 
Catholic chapels, had endeavoured to compel the repeal of an act 
of parliament (6). OE. | 

Lord MansFitLD, when he began to ſum up the evidence, 
ſtated to the jury, that'it was the unanimous opinion of the 
court, that an attempt, by intimidation. and violence, to force 


the repeal of a law, was a levying war againſt the King; and 


high treaſon. He requeſted that he might be corrected, if his 
notes ſhould be deficient in any part, by thoſe of the other 
Judges, and of the jury; and he concluded by telling the; jury, 
that, if the ſcale ſnould hang doubtful, and they were not fully 
ſatisfied of the priſoner's guilt, they ought to 1 to the favour- 
able ſide, and acquit him. | 
The trial laſted from eight in the morning, till a quarter aa: 
five of the morning following. The jury withdrew for ſome time, 
and then brought in a verdict of acquittal, Lord Manspigio, 
and the other Judges, continued on the bench the whole of the. 


time, till the jury retired. 
Some points of law, and of evidence, aroſe, in the courſe of 


he trial. 

1. It was contended, by the counſel far the priſoner, that the 
av of 13 Car. 2. ft. 1. c. 5.— (By which it is enacted, 
That not more than twenty names ſhall be ſigned to any peti- 
tion, &c. to the King, or either houſe of parliament, for any 
alteration of matters eſtabliſhed by law, in church or ſtate, un- 
leſs the contents thereof be previouſly approved of, in the man- 
ner therein mentioned; and that no perſon or perſons ſhall re- 
pair to his Majeſty, or both, or either of the houſes of parlia- 
ment, upon pretence of delivering any petition, &c. accompa- 
nied with exceſſive number of people, nor, at any one time, 
with above the number of ten perſons, on pain of incurring a pe- 
nalty not exceeding Tool. and three months impriſonment (c),) — 


was virtually repealed by that article in the bill of rights which 


declares, * That it is the right of the ſubjects to petition the King 
and that all commitments and proſecutions for ſuch petitioning 
are illegal (4). But Lord MANSFIELD, in his directions to the 


| (5) Vix. 18 Geo. 3. c. 60. | (4) 1 . & M. Sefſ. 2. c. 2. I. art. 5. 
(e) Ha. . 
jury 
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jury, ſaid, he had never before heard it ſuppoſed that the act of 1781. 
Car. 2. was repealed; and that it was the joint and clear opi- p 
nion of the whole court, that the bill of rights did not mean to Th $156: 


, againſt 

meddle with 1t at all; That neither Hat, nor any other act * 
4 a Y EORGE 

of parliament, had repealed it; and that it was in full Gozpox 


force. ; 
2. Some of the witneſſes for the Crown had given in evidence, 
that Lord George, in addreſſing the crowd, either at Coach-mater's 
Hall, or in the lobby of the Houſe of Commons, had alluded to 
what had paſſed in Scoz/and, at the time when it was in agitation to 
extend the benefit of the proviſions of the ſtatute of 18 Geo. 3. 
c. 60. to the Roman Catholics in that country, and had ſaid; 
« The Scotch carried their point, by firmneſs and ſteadineſs;“ 
« The Scotch had no redreſs, till they pulled down maſs-houles,” 
or © When the Scorch pulled down maſs-houſes, they had re- 
dreſs.” The Attorney General then offered to call witneſſes to 
prove, that maſs-houſes had actually been deſtroyed in Scotland. 
This evidence was objected to, as not having any relation to the 
preſent enquiry, or the conduct of Lord George, and therefore [ 572} 
irrelevant, and inadmiſſible. But the court over-ruled the ob- 
jection, on the ground, that the evidence offered would ſhew 
what it was that Lord George had referred to, and held out as 
an example, and that it was matter of fact which had an actual 
exiſtence. | 

3. A witneſs being aſked, on the -croſs-examination, if he 
was a Roman Catholic, the queſtion was objected to; and the 
court ruled, that he was not obliged to anſwer it, becauſe if he 
were to ſay he was, his declaration would be evidence againſt him, 
and might ſubje him to penalties, | 

4. Sworn copies of certain entries in the Journals of the Houſe 
of Commons, were produced, and read as evidence, on the part 
of the Crown, without being objected to [3]. 
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[3] I. therefore, preſume, that ſworn co- | on the ground that copies from them could 
pies of the Journals of parliament, are clear- | not be read, He, on that occaſion, ſtated 
ly evidence; though I have known it diſ- | the principle to be what IL have juſt men- 
puted. It is a general notion, that copies | tioned, and ſaid there had been many non- 
of nothing but records. are admiſiible, if the | ſuits for want of producing the original 
originals exiſt; and I remember a motion Journals of the Houſe of Commons. But the 
by Dunning, in M. 12 Geo. 3. (27 Nov. 1771), |. court denied the rule to be as he ſtated it, 
for a rule on the Eaſt India Company, to-| and mentioned ſeveral inſtances where copies 
ſhew cauſe, why they ſhould not permit | of matters, not of record, are admiſſible ; as 
their original transfer bocks to be produced, copies of court-rolls, of pariſh-regiſters, &c. 
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Wedneſday, 
7th Feb. 


An action will 
not lie at 
common law 
for. falſe im- 
priſonment, 
where the im- 


was merely in 


conſequence 


of taking a 
ſhip. as prize, 
although the 
ſhip has been 
acquitted, 


[*573] 
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and Lord MansF18zD expreſsly ſaid, that co- 


pies of the journals are evidence [#122], and 


that he particularly remembered their being 


admitted on a trial at bar, in a cauſe in which 


he was leading counſel. for the late Sir Wat- 
kin Williams Wynne, againſt Middleton, the 
fieriff of Denbighſhire, on an action for a 
falſe return. That Mr. On/fcav, then Speak- 


er of the Houſe of Commons, -made a point 


with his Lordſhip, that the copies ſhould be 


if they could be tranſported to any the moſt 


diſtant part of the kingdom, whenever their 
contents ſhould be thought materia] on the 
trial of a cauſe. The rule granted Was, to 
ſhew cauſe why copies of thoſe entries in the 
transfer books, which the party meant to 
make uſe of, as relative to the matter in dir. 
pute, ſhould not be taken, and read in evi. 
denee at the trial; the rule to be ſerved © 


both on the Solicitor for the Company, and 


offered in evidence, though nothing would | the oppoſite party. | 

have been ſo eaſy in that caſe as to produce The correct principle, therefore, ſeems 
the original journals. The court added, that | to be as laid down by Lord Holt in a caſe 
the reaſon ab inconvenienti, for holding it | of Lynche v. Clerte, wiz. © That, Wherever 
not neceſſary to produce records, applied, | an original 7s of a public nature, and 
with {till greater force, to ſuch public books | would be evidence if produced, an im- 
as the transfer books of the Zaſt- India Com- diate ſworn copy thereof will be evi. 
any ; for the utmoſt confuſion would ariſe, | “ dence.” 3 Salk, 154. 


[+122] Vide Fones v. Randall, B. R. EH. 14 Geo, 3 Comp. 17. 


Le Cavx again} Ep E x. 


H E defendant was captain of a letter of marque called the 
Enterprixe, and, being on a cruiſe, fell in with, and took 

, a prize, a trader called the Bee, belonging to Ferſey, of which 
one Fainton was captain, Robine ſupercargo, and Le Caux, (the 
preſent plaintiff,) ſecond mate. They, with others belonging to 


the Bee, were removed into the Enterprize, and brought to 


England; and the court of Admiralty reſtored the ſhip and cargo, 
and condemned the captor, in coſts and damages, after this, 
Fainton, Robine, and Le Caux, brought ſeparate actions of treſ- 
paſs and falſe impriſonment, againſt Eden; to which he pleaded 
the general iſſue ; and they all ſtood in the paper of cauſes to be 
tried before Lord MAnsF1ELD, at the Sittings after Mzchae/mas 
Term, 20 Geo. 3; Fainton v. Eden & Robine v. Eden, by ſpecial 
juries, and Le Cauæ v. Eden, by a common jury. Fainton v. 
Eden came on firſt, on Friday, the 17th of December, 1779. 
The counſel for the plaintiff preſſed, that the jury might be di- 
recled to aſſeſs damages upon @ caſe to be made, ſubje& to the 
opinion of the court. Lord MansFItLD ſaid, he thought the 
ation a new attempt, which, if it ſucceeded, would deſtroy 
the Britiſh navy. If an action at law ſhould lie, by the owners, 


and every man on board a ſhip taken as prize, againſt the cap- 
| tot, 
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tor, and every man on board his ſhip, no man would dare to 
take a ſhip. He thought a doubt made, and the pendency of 
ſuch a.queſtion, eſpecially if large damages were given, would 
have very bad effects, and obſtrutt the neceſſary operations of the 
ſ-a-ſervice ; and, being clearly of opinion, that no ſuch action 
had ever been ſuſtained; that he himſelf had frequently ruled 
that ſuch an action would not lie; and that, upon principles of 
law, convenience, and ſound policy, and alſo upon the autho- 
rity of precedents, ſuch an action could not be maintained, he 
refuſed to direct the jury to make a caſe, or find a ſpecial ver- 
dict. The plaintiff might move for a new trial; the jury might 
find a ſpecial verdict, if they choſe ſo to do; but he adviſed 
them to find for the defendant ; which they did. Robine v. Eden 
ſtood next in the paper, and came on immediately after; when 
the counſel for the plaintiff combated the opinion Lord Mans- 
FIELD had given in the former cauſe with great warmth, and 
earneſtly preſſed the jury to find for the plaintiff. Lord Mans- 
FIELD adhered to his former direction, which the jury followed, 

and found for the defendant. Le Caux v. Eden ſtood lower in 
the paper, and did not come on till Vedneſday, the 2 2d of De- 
cember, Lord MANSFIELD, underſtanding that the counſel for 


the plaintiff perfifted ſtrongly that the action lay, and, inſtead 
of moving for a new trial, meant to tender a bill of exceptions, 


told them, he would conſent to a ſpecial verdict, He mentioned 


his opinion to the jury, and ſaid, as to that point, it was agreed 


by both parties, that they ſhould find a ſpecial verdict; there- 
fore they were to aſſeſs damages, ſuppoſing the action to lie. 


The jury, who had heard what had paſſed in the other two 


cauſes, had probably formed a judgment of their own, and they 
found for the defendant. They were again told, it was agreed 
they ſhould find a ſpecial verdict, and aſſeſs damages for the 
plaintiff, and they were ſent back, At' 1 with great reluc- 
tance, they found one ſhilling damages. 

The ſpecial verdict ſtated as follows : 

On the 29th of October, 1778, the plaintiff was the ſecond 
mate on board a certain ſhip or veſſel called the Bee, of which 
Fainton was then maſter, and, as ſuch mate, the plaintiff on 
that day, was proceeding on a certain voyage, in the ſaid ſhip, 
*from certain parts beyond the ſea, to wit, from the harbour 
of Paſpibiac, in the bay of Cyhdleurs, on the coaſt of Canatla, 
* tothe iſland of Ferſey. The defendant was, on the ſame 
© day, captain or commander of a certain ſhip of war, or letter 
«6 of 
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1781. of marque, called the Enterprise, and was then eruiſing on 
—— < the high ſeas, and, on the ſame day, attacked, and, after 
4 3% T:: WHY" Examining all. the papers, and documents, relating to, or in 

Ebru. * any wiſe reſpecting, the ſaid ſhip the Bee, her owners, cargo, 

*« and deſtination, ſeized the ſaid ſnip the Bee, as a prize, and 
t cauſed the plaintiff to be removed, together with others of 
« the men, out of her, to and on board, the Enterprize, and 
kept and continued him on board thereof, until her arrival 
in England. A ſuit was thereupon commenced, in his Ma. 
* jeſty's High court of Admiralty of England, by Fohn Fiott, who 
« claimed the ſaid ſhip, called the Bee, and all the goods, 
<6 wares, and merchandiſes, therein laden at the time of her 
s being ſo taken and ſeized, and, on the 4th of March, 1759, 
e the right worſhipful Sir Fames Marriot, &c. condemned the 
e defendant, the captor, in ces and damages, and referred the 
* ſame to the Regiſter of the ſame court, taking to his aſſiſt- 
% ance two merchants, who were to make their report thereon, 
«© The Regiſter afterwards made his report as follows:“ 
(The report, which was ſet forth in bc verba, contained al- 
1 e er different articles; viz. for the paſſage of paſſen- 
gers, for the ſailors' wages from the time of the capture till their 
arrival in Jerſey; for their expences in the intermediate time; 
a particular ſum to two of them who had been carried to France, 
15751 and detained as priſoners, at ſo much per month during their 
ſtay there.; for the captain's expences.; for ſundry ſhip's mate- 
rials miſſing; for repairs to the ſhip; for Robine's expences; 
for the loſs of part, and damage done to the reſt, of the cargo, 
and the diminution in the produce, by the loſs of the market; 
for demurrage; for intereſt on two bills of exchange; for inſu- 
rance on the ſhip, freight, and remaining part of the cargo, 
from England to Ferſey; for commiſſion on the value of the 
:ſhip and cargo; and for the expence of the reference.) 
„The ſaid ſhip called the Bee, hath been reſtored to the ſaid 
% John Fiott.” 
i caſe.— (together with rules ak had been obtained for 
new trials, in the two other cauſes, on the ground of miſdirec- 
tion,)—was twice argued: once in laſt Micbaelmas Term, on 
Tueſday, the 14th of November, by Cowper, for the plaintiff, 
.and Lawrence, for the defendant ; and, again, this day, by Dun- 
ing, for the plaintiff, and Lee, for the defendant, 
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The ſubſtance of the arguments of the counſel, on both occa- 
ſions, was as follows. 

For the plaintiff.— 1. It was dens by the plaintiff, that the 
defendant took him by force, from a ſituation in which he was 
following his lawful employment. Primd facie, this was, un- 
queſtionably, a treſpaſs and aſſault. Nor will the mere circum- 
tance of its having happened at ſea, make any difference; for 
actions are, every day, brought, and ſupported, for treſpaſſes 
and aſſaults at ſea. The defendant, therefore, muſt now inſiſt, 
as he did at the trial, that he is not liable to this action, becauſe 
the (hip was taken as prize; and this, although it has been de- 
cided, by the ſentence of the court of Admiralty, that ſhe was 
not lawful prize, and that he was not entitled to take her, The 
ground of the defence muſt be, that, on principles of policy, 
or adjudged caſes, there is either no civil remedy for the aſſault 
and impriſonment of a perſon taken on board a ſhip ſeized as 
prize, or, if there is, that the proper and excluſive tribunal 
for giving redreſs, is the court of Admiralty, and that the 
plaintiff either has received, or may receive, a compenſation 
there. The ſuppoſed reaſon of policy againſt.the action, is the 
inconvenience to the naval ſervice, if a captain, and all the 
officers and ſailors, of a ſhip of war, were expoſed to ſimilar 
actions, at the ſuit of every. ſailor and paſſenger on board every 
ſhip ſeized by them as prize, This argument. may, perhaps, 
be fit to be addreſled to the legiſlature, but cannot operate here. 
It is a well known maxim, that, for every injury, there muſt 
be a remedy. It will hardly be contended, that an action will 
not lie for wanton acts of cruelty and violence, exerciſed on the 
occaſion of taking a ſhip as prize; and, if it will lie in any caſe, 
how is the line to be drawn? Beſides, the argument of policy, 
ſuch as it is, does not apply in the preſent inſtance; becauſe this 
defendant is captain of a letter of argue, who acts voluntarily, 
for his own private profit, and that of his owners; not, as offi= 
cers in the navy, under public compulſive authority. As to the 
other ground, that, if there is a remedy, it muſt not be ſought 


the ſame multiplicity of ſuits may ariſe there. This inconve- 
nience, however, is, in a great meaſure, imaginary, ſince actions 


2 real and material i injury, and ſubſtantial damages are likely to 
TN be 


in a court of common law, but in the court of Admiralty, the 
inconvenience will be juſt as great before that judicature, for ' 


will ſeldom be adviſed, or brought, unleſs where there has been 
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be recovered. But, how is the excluſive Juriſdiction of the Admi. 
ralty court to be ſupported ? and does it not rather ſeem that 
they have no conuſance of the ſubject- matter of this action; 


There cannot be produced an inſtance where they have taken upon 


them to aſſeſs damages for aſſaults, impriſonment, or any injury 


done to the perſon. "ths the caſe of Rous v. Haſſard (a), the action 


was treſpaſs for taking the ſhip, not for the impriſonment of any 


of the crew. So, in the preſent caſe, the allowance has only 


been for the loſs of the voyage, damage to the cargo, loſs of 
time, expences, and wages; not for being forced on board 
another ſhip, expoſed, perhaps, to the dangers of war, or un- 
healthy climates, &c. Indeed, how can the Admiralty court at- 
tempt to eſtimate thoſe perſonal ſufferings, and aſſeſs a compen- 


ſation for them, without the intervention of a jury, in whom 


that diſcretionary juriſdiction is, by the law of England, peculi- 
arly veſted. Had the ſhip been condemned as lawful prize, per. 
haps the ſentence would have been a bar to this action, becauſe. 
in that caſe, it would have appeared, from the ſentence, that 


the defendant, in taking the ſhip, of which the impriſonment of 


the men is a neeeſfary conſequence had done nothing but what 
he had an authority for, by his letter of margue. But, as the 
caſe is, he is to be conſidered as being in the ſame ſituation 
with a ſheriff's officer, who arreſts one man, upon proceſs 
againſt another. Of the coſts and damages actually aſſeſſed by 
the Admiralty court in this caſe, there is no part allowed to this 


plaintiff, nor is there any method by which he could compel a 


diſtribution, or the payment of any ſhare or proportion to him. 
Is it not abſurd to ſuppoſe, that, in any caſe, in a ſuit inſtituted 
by the owner of a veſſel to recover her from the captor together 
with his damages for the detention, the court of Admiralty ſhould 
inveſtigate and apportion the damage ſuſtained by every indi- 
vidual in the ſhip, from the impriſonment ?—2. If we were to 
ſuppoſe the excluſive juriſdiction of the Admiralty to exiſt, ſtill, 
as the plaintiff has ſhewn a primd facie treſpaſs, the ſpecial mat- 


ter of the capture as prize, ought to have been pleaded by the 


defendent, in order to ouſt the juriſdiction of this court, and it 
cannot be taken advantage of on the general iſſue. 
The counſel for the defendant,—1. Stated this to be a caſe 


where nothing had been done but what was barely neceſſary for 


the purpole of bringing the veſſel into port, in order that the 


(a) Jide infra, p. 580, 
regular 


— 


D 
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regular enquiry might be made, whether ſhe was, or was not, 1781. | in 
lawful prize. They did not deny that the taking was a treſpaſs, —— 
fas which there was a remedy, but they inſiſted, that it was ſo 4 


circumſtanced as not to be conuſable any where but in the court Lor. 
of Admiralty. What might be the caſe if the captors were 
uilty of wanton abuſe, and unneceſſary ſeverity, as nothing of 

that ſort had happened here, there was no occaſion to enquire;— 

(though Lee ſaid, he did not at all admit, that, even in ſuch a 

caſe, an action at common law would lie.)—Compenſation is 

due if any injury has been ſuffered, but, as the original queſtion 

was, prize or no prize” both that, and all the neceſſary con- 
ſ:quences of the capture as prize, belonged ſolely to the juriſ- 

diction of the Admiralty court, and could only be enquired into 

there. It is as much a treſpaſs to take a man's ſhip, as to take 

his perſon : Now, when goods, ſuppoſed to be enemy's ſtores, 

are found on board. a neutral veſſel, the goods only are liable to . 
capture, yet, as it is neceſſary to ſecure the veſſel in order to 
bring the goods into harbour for condemnation, the owner can- 
not maintain an action for taking the ſhip, although the goods 
ſhould be proved not to be contraband, but the Admiralty court, 
in ſuch a caſe, would allow damages for the detention of the 
ſhip. By parity of reaſon, why ſhould they not for the deten- 
tion of the perſon ? To ſeparate the queſtion of ** prize or no 
prize, and tbat concerning the incidental damages, would be 
to divide, between two different juriſdictions, the ſame entire 
tranſaction. There are many authorities which eſtabliſh the 
poſition, that, where the original or principal matter is not conu- 
fable at common law, neither are the conſequences; 13 Co. 53. 
Cro. El. 68 5. Cartb. 398. 2 Keb. 360. 1 Lev. 243. 2 Lev. [ 578 ] 
25. Molloy, Lib. 1. c. 4. F 32. P. 73. Livingfion v. Macken- 
zie, at Guildhall, before Lord MANS FIELD, 10 Geo. 3.—(Lee 

cited that caſe from a note of his own.)—As queſtions concern= 

ing prizes chiefly ariſe between foreigners and Britiſb ſubjects, 

it is highly expedient that they ſhould be decided according to 

a law, not municipal and peculiar to this country, but generally 

known, and adopted. In almoſt all the treaties between us and 

foreign ſtates, it is ſtipulated, either expreſsly, or by implica- 

tion, that all matters relative to prizes ſhall be determined in the 
Admiralty court. There is, for inſtance, an expreſs article to 

that effect, in the treaty of 1699, between Great Britain and 


Denmark, (Art. 35). Another advantage ariſing from the ju- 
| riſdiction 


2 

Ws 

i 

. 

7 

N 

.H 

4 1 
: 

= 4 

=. 

* 

4 . 1 
7 
bet 4 
5 
3 

> 

4; 
©. 

. 
»K 

1 
4 
i 

” 
K. 

1 
1 
4 

19 
** 
143 

1 

q 
* 

: 

"0 

$87 

"3 

AN 
135 
T5 4 
15 
of 
5 

3 
** 

* 
$ 

IM 

xx 

4% 

1 * 

! 

* 

* 

e 0 
IF 
* 7 
% * 

* 
1 
4 

: 
1 
oF" 

. 

1 

17 
* 

1 

i 

* gl 

nd 

1 

* 

! 

* 
1 
k 
[; 

1 
f 
WY 

” 

1 


" 
Wa 
l 
"4! 
1 
41 
171 
Y\ 
1 
1 
" 
. 
* 
4 
qt 
I 
85 
12 
T4 
43 
F 
7 
3% 
wk 
* 
[3 4% 
+ 4 
$f 
* 
3's 
& 
27 
1 
N Y 
1 
1 1 
VU 
= $2 
4; 
*&' 
7 if 
ES 
A. 
a w 
* 
* 
1 
. 
v.90] 
* 
l 
402 4 
* id , 
* 
8 
do +4 
We || 
Wt | 
© 
4; 
136 
1 
of . 
4 4 
73 I 
- 1588 
e 
x0 
Wo | 
"= 
48 t i 
11 
if 
* 
'S 
1 
1 
* 
1 
E 
115 
” 


* 


_ n 
— r 2 3 . 
py - — rob =_ 
— N 
Dy - l 
= 


2 


pon wp cs ů — . —— ae ht PE IN 
— 3 


{ 579] 


CASES IN HILARY TERM 


riſdiction.of the Admiralty court is the expedition of the deciſion; 
for by the rules of that court a cauſe-can hardly laſt beyond a 
month. If foreigners were obliged to ſue at common law, they 
could very rarely remain in England, with their witneſſes, the 
neceſſary time for the final determination of their cauſe, But 
the great convenience is, that all parties concerned may join in 
one libel, whereas, if the action at law could be ſupported, 


the coſts alone of the numberleſs ſuits to which every individual 


among the captors would be expoſed, would, independant of 

damages, be ſufficient to deter every man of common prudence 
from entering into the ſervice. It would certainly, with regard 
to privateers, and letters of arque, have the effect of a prohibi- 
tion. It may be true that this plaintiff was not a party to the 
ſuit in the Admiralty, but he might have been, or any of the 
perſons intereſted might have ſued on behalf of himſelf and all 
the reſt. An inſtance of a libel of that ſort may be found in 
the printed appeals, in the year 1764, in the caſe of the ſhip Le 
Vigilant. Though, perhaps, no direct caſe can be mentioned 


of an aſſeſſment of damages in the Admiralty court, eo nomine, 


for the perſonal injury of impriſonment, yet the 6th and 7th 
ſtanding interrogatories exhibited in order to aſcertain the 
damages are ſo general, that any fort of perſonal injury might 
be ſtated in anſwering them. In the 4th Iaſtitute, 134, it is 
laid down, that the Admiralty has juriſdiction over“ contracts, 
% pleas, and guereles upon the ſea,” which laſt expreſſion ſeems 
to include perſanal treſpaſſes; and the ſame doctrine ſeems to be 
recognized in 1 Roll. Rep. 250, and 3 Blackſt, 106, 107.— 
2. With regard to he plea, the facts which come out, upon the 
plaintiff's own caſe, ſhew, that this is not a treſpaſs at common 
law, and, therefore, the general iſſue is ſufficient ; the plaintiff 
has failed in proving his caſe, and ought to have ſubmitted to a 
nonſuit. 

Lord MAnsF1ELD did not go into the argument at large, but 
adhered to the opinion he had ſo repeatedly and peremptorily 
given at Ny Prius; and probably thought it more decent to 
leave the diſcuſſion of it to the other judges. 

W:rLLEs, Juſtice, —Under all the circumſtances of this caſe, 
as ſtated in the ſpecial verdict, I am of opinion, that the action is 
not maintainable. I may perhaps. go upon narrower ground 
than the reſt of the court, but the rule I would lay down is, 


that, where the injury is the neceſſary and natural conſequence 
of 
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of the capture, the court of Admiralty has the ſole and excluſive 
juriſdiction. The caſes cited go to eſtabliſh that principle. 1 
muſt decide upon the facts as found by the verdict, which are 
merely, that the ſhip was ſeized as prize by the defendant, and 
that he cauſed the plaintiff, together with others of the crew, 
to be removed from thence into his own ſhip, and kept him 
there till their arrival in England. Nothing appears to have 
been done which could have been avoided, conſiſtent with the 
ſeizing the ſhip as prize. I will not ſay there may not be caſes 
where this court would have a concurrent juriſdiction ; if, for 
inſtance, perſonal ill- treatment ſhould be uſed, not the neceſſary 
effect of the capture. Suppoſe the ſhip were condemned as law- 
ful prize, but that ſome of the crew had been uſed with unne- 
ceſſary cruelty; I do not know whether, in ſuch a caſe, the 
Admiralty would take conuſance of the injury, though it is very 
remarkable, that no action at law has ever been brought. How- 
ever, that difficulty does not ariſe here. It is ſaid, there is no 
jury, in the Admiralty court, to aſſeſs damages for a perſonal in- 
jury, but I ſee no reaſon why that court ſhould not judge of 
ſuch injuries, as well as of thoſe which affect property. They 
have an adequate method of aſcertaining the damages, by refer- 
ence to the Regiſter, who may call in the aſſiſtance of aſſeſſors. 
There is nothing in the ſuppoſed difficulty of apportioning the 
damages. Why may not 100/. be aſſeſſed to one man, and 15. 
to another? There has been ſuch an apportionment in this very 
caſe, If there is a remedy in the Admiralty court, at is ſuffici- 
ent ; and it is certainly a great advantage, that the parties, there, 
can all join in one libel. - It would be of the moſt dangerous 
conſequence to the ſea- ſervice if ſuch an action as this could be 

maintained. | 
ASHHURST, Juftice, — The circumſtance of no action having 
ever been brought is almoſt deciſive, that it has been the general 
apprehenſion, that no ſuch action will lie; for the occaſions, in 
time of war, haye been innumerable. The inconvenience of 
entertaining ſuch cauſes would be intolerable; becauſe every in- 
dividual in the captured ſhip might bring a ſeparate action, againit 
every man in the crew of the veſſel making the capture. The 
caſe in 1 Levins goes on good and ſolid grounds. It is unne- 
ceſſary to go into all poſſible caſes, or to ſay how it would be, 
af unneceſſary perſonal cruelty were exercifed ; but, where the 
70 | Admiralty 
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178t. Admiralty court has juriſdiction of the original matter, it ought 
SY alſo to have juriſdiction of every thing neceſſarily incidental, 
Le Cavx BULLER, Juſtice.— The queſtion on this ſpecial verdict, 28 it 
Eden. was ſtated by Mr. Dunning, is a plain broad queſtion; namely, 
whether an action at common law can be maintained for an im. 
priſonment on a capture at ſea as prize and, as it is of general 
importance, I have taken all the pains I could to look into the 
books. | X | 

* There is no caſe in which it has ever been holden, that ſuch 
an action would lie; and, if it could be maintained, there are, 
in every war, ſuch frequent opportunities for it, that it muſt 
have happened in every day's practice, or ſome inſtances, at 
leaſt, muſt have been in the memory of thoſe who have had 
long experience in Weſiminſier Hall; but there is not the ſmall. 
eſt trage cf ſuch a determination, or even didum, in any court in 
England. | | | | 

An univerſal filence in Vęſiminſter Hall, on a ſubje& which 
ſo frequently gives occaſion for litigation, is a ſtrong argument 
to prove that no ſuch action can be ſuſtained [125], 

But the caſe does not reſt on negative uſage only; for there 
are a current of authorities, from the time of Queen Elizabeth, 
to the preſent time, all of which agree, that the Admiralty has 
juriſdiction, not only of the queſtion, © prize-or not prize”, but 
of all its conſequences : and many of them agree, that the Admi- 
ralty has he ſole and excluſive juriſdiction, and that the courts of 
common law have no juriſdiction at all of ſuch queſtions. 

The caſe moſt in point with the preſent is that of Roxs v. 
Haſſard & & contra, argued at the Cock-pit, on the 22d of March, 
1749, and determined by Lord Chef Juſtice LEE, on the 2d of 
April, 1750. | 3 a 

Ihe circumſtances of that caſe were theſe: Rous, having a 
letter of margue, on the 18th of December, 1741, ſeized a floop 

[ 581 J called the Sourh King flown, or Paon, as prize, and afterwards 
libelled againſt her as prize in the Admiralty court in South 
Carolina. She was claimed by a third perſon, as French property, 
(the war then being with Spain,) and the Admiralty court acquit- 
ted the ſhip and cargo. Then, an action of treſpaſs was brought 
againſt Rous, in the inferior court of Common Pleas at Neu- 
port in Rhode Iſland, for taking the ſloop, to which he pleaded 


125] Liitl, S 108, 2 Lord Raym. 944. 
[4125] 9108. 2 Lor ew 
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« not guilty [1],” and there was a verdict againſt him, with 1781. 
| 80001. damages and coſts. On an appeal and croſs appeal to j 
the ſuperior court of judicature at Newpor?, the verdict and gi 7 
judgment in the inferior court were confirmed. Then, there #E2=*. if 
was an appeal and croſs appeal to the court of equity there, 
which decreed againſt Rous, with 5000 J. damages and coſts; 
and, afterwards, an appeal by both parties, to the King in coun- 
cil. The reaſons, in the printed caſe on the part of Rous, were; 
1. That there was no evidence that the claimants were the true 
and ſole owners of the ſloop and cargo; 2. That, if the property 
had been ſufficiently proved and eſtabliſhed, no action of treſ- 
paſs could lie for the taking this floop and cargo, becauſe they 
were taken on the high ſeas as prize, and the court of Admiral- 
ty had not only the ſole Juriſdiction to determine, whether 
prize or not, but likewiſe to determine, whether, upon all the 
circumſtances of the caſe, the captor ought to pay or be paid 
coſts, and how much, or whether there ſhould be any coſts paid 
at all; and no other court can take conuſance of that queſtion ; 
3. That there was ſo probable a cauſe of ſeizure, that the court 
of Admiralty ought to have given Rows his coſts, though the ſhip 
and cargo were acquitted ; 4. This reaſon reſpected the quantum 
of the damages. | 
© | have a note of this caſe, as it was cited by Lord Mans- 
FIELD, in the caſe of Living ſſon & Welch v. Mackenzze, at the 
Sittings in Mzddl:ſex, after Trinity Term, 1770. His Lordſhip, 
after ſtating the facts and proceedings, ſaid: | ; 
*« The great queſtion was, Whether an action of treſpaſs would 0 
lie, for taking a ſhip as a prize. Lord Chief Fuftice Lex, 
© having called in two civilians to his aſſiſtance, delivered the 
opinion of the court, that, though, for taking a ſhip on the 
* high ſeas, treſpaſs would lie at common law, yet, when it 
vas taken as @ prize, though taken wrongfully, though it were 
* acquitted, and though there were no colour for the taking, 
the Judge of the Admiralty was judge of the damages and 
** colts, as well as of the principal matter; and he laid it down 
* as law, that, if ſuch an action were brought in Exgland, and 
* the defendant pleaded “ not guilty, the plaintiff could not 
* recover.” | 
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[1] Captain Rows, according to the courſe *. not guilty in manner and form as the 
** of pleading there, (ſaving to himſelf all l. plainuffs had declared,” Vide Printed 
0 advantages of giving any ſpecial matter in | Caſe for Nous. 

* evidence,) Pleaded to iſſue, that he was | 
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© Unleſs the diſtinction which has been made between injuries 
to property, and injuries to the perſon, can be ſupported, ſuch 
an authority, uncontradifted by any cafe, or dickam, repeatedly 
recognized at Nif Prius, and ſtrengthened by the negative uſage 
of the courts of law, would, of itſelf, I think, be Sending upon 


us now, and conclude againſt the plaintiff. 


But, if that caſe wanted ſupport, there are many authorities 


which maintain the principle on which that oe is 


founded. | 

© The caſes which are earlieſt in point of time, have decide 
only, that the court of Admiralty has a juriſdiction, and not 
that this court has none; but they are founded on a principle, 
which, in other caſes, has been extended to the excluſion of 
the juriſdiction of this court. 

In 43 Elia. it was reſolved, “ That, if goods be taken by 

pirates at ſea, though they are ſold afterwards at land, yet 
© the Admiralty has cogniſance thereof, for that which is inci- 
«© dent to the original matter, ſhall not take away the juriſ- 
« diction.” 

So it was ſaid by the court, in 1 Vent. 173, and it is added, 
«« That is law, though there were another reſolution in Bing- 
« ley's Caſe.” 

In Turner & Cary v. Nele. T. 20 Car. 2. 1 Lev. 243. 
1 Sid. 367 (a), one who had letters of marque, in the Dutch 
war, took an Offender for a Dutch ſhip, and brought her into 
harbour, and libelled her as a prize, and there was @ /entence that 
ſhe was not a prize ; and the Offender libelled in the Admiralty 
againſt the captor, for damage ſuſtained, by Burt tbe ſhip had 
received in port, and a prohibition was prayed, becauſe the ſuit 
was for damage done in port, for which it was ſaid, an action 


lies at common law; but the prohibition was denied, as the ori- 


ginal was a capture at ſea, and the bringing her into port, in 
order to have her condemned as a prize, is but a conſequence of 
it, „and, not only the original, but the conſequences, ſhall be tried 
4. Y 

In Ridley v. Egglesfeld, 23 Car. 2. 2 Lev. 25. an action 
was brought for ſuing in the Admiralty, againſt the ſtatutes of 
Ric. 2. & Hen. 4. and the declaration ſtated, that the plaintiff 


| libelled there for ſhip and goods, ſuppoſing them taken by pirates 


on the high ſea, and of a coming afterwards to the defendant on 


(a) There called Turner & Cary v. Smith. 
2 | the 
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me high ſea, whereas he purchaſed them on the land. The 
goods were contraband, being going to the Dutch in time of 
war, and taken by a Scotch man. of war, and, on a ſuit by the 
defendant, condemned in the Admiralty court in Scotland, and 
{old to B. who bought them on land, and ſold to the plaintiff, 
in England. All the court agreed that the original cauſe, being 
of piracy, belonged to the Admiralty, and, though the goods 
were condemned in the Admiralty in Scotland, this did not alter the 
caſe as to the juriſaiftion of the court, but is pleadable in abate- 
ment, in the Admiralty in England But neither that, nor the 
ſale on land, altered the juriſdiction, the original matter being 


piracy, which all comes in queſtion again, and the ſale at land 


is a matter conſequential upon the piracy, and dependant upon 
it. | | | 

© In Rex v. Broom, B. R. H. 9 Will. 3. Carth. 398. the 
ſame point was reſolved. | 

And, in 10 Vill. 3. in the caſe of Brown & another v. 
Franklyn, Carth. 474. the court not only pronounced, affirma- 
tively, for the juriſdiction of the Admiralty court, agreeably to 
the former caſes ; but alſo, negatively, againſt the juriſdiction 
of the courts of common law. | 

* In that caſe, there was a motion, for a prohibition to the 
Admiralty, ſuggeſting, that treſpaſs on the caſe, for converſion 
of goods, as alſo the trial of the property of any goods, belonged 
to the King &c. and was not to be tried before the Admiral ; 
that, nevertheleſs, the defendant, being the King's proctor, had 
libelled againſt the plaintiffs, in the Admiralty concerning the 
property of a certain ſhip called, &c. and her cargo, &c. whereas 
the ſhip was a wreck, in the Eaſt Indies, and not the property 
of the French King, or any of his ſubjects enemies of our King, 
but belonged to ſubjects of the King of Portugal, who was in 
amity with us, and that the goods came to the hands of the 
plaintiffs, on land, in the Eaſt Indies. There had been a ſen- 
tence in the Admiralty court, that all was prize, and, upon that 
ſentence, this libel was founded, charging, that the goods had 
come to the hands of the plaintiffs, that they had embezzled 
them, and praying an account. 

It was inſiſted, for the prohibition, that it was unreaſonable 
the plaintiffs ſhould be concluded by the ſentence upon the gene- 
ral libel (a), to which they were not parties, neither had they 
any notice thereof. 
| (a) i. e. The fr, 
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* The court inclined, that the plaintiffs ought to have an 
opportunity to be heard, and to controvert the matter of fact, 
and, thereupon, a day was appointed to hear a civilian upon this 
queſtion, vis. Whether the plaintiffs, upon this libel depending 
againſt them in the court of Admiralty, might controvert the 


property there, againſt the tenor of the firſt ſentence, 


* Afterwards, Dr. Lane acquainted the court, that an appeal 
might be received againſt ſuch a general ſentence for prize, and 
the appellants would be let in to controvert the right, and dic. 
prove the prize; and it appeared, that, in this caſe, the plain. 
tiffs had appealed. 5 

© Wherefore, and for that the court apprehended, (as it was 
inſiſted upon, on the other ſide,) that “ prize or not prize” was 
a matter not triable at common law,, but altogether appropriated to 
the juriſdicbion of the Admiralty, the prohibition was denied. 

© The next caſe, in order of time, was -the caſe of Rey & 
Hubbard v. Pearſe, at the Cockpit, in the time of Lord Wil- 
mington, which was determined by Lord Chief Fuſtice Lex, and 
whoſe judgment I have, in his own hand-writing, as follows: 

At a committee of council, 31 January, 1742, The decla- 
* ration in prohibition is; Whereas the ſtatutes of Ric. 2, Ec. 
* prohibit the Admiralty to take juriſdiction of matters at land, 
„ and whereas Key and Hubbard, are natives of Ireland, and 
* are merchants, and were true owners of the ſhip called the 
* Canary Merchant, and the goods therein were theirs, and were 
* poſleſſed of the ſaid ſhip, at the city of New York, eaſtward 
* of the city; nevertheleſs Pearſe, commander of the King's 
«* ſhip, the Hamburgh, within the body of the city of Neu- 
% York, did ſeize, and take out of their poſſeſſion, this Canary 
* Merchant.—It then ſets forth the libel, wherein Captain Pear/? 
„ libels, and ſets forth the King's orders of the 11th of Fune, 
* 1739, to ſeize Spaniſh veſſels; alſo an order of council of 
e the 1oth of July, 1739, for repriſals; charging the taking 
« this ſhip on the high ſeas, and that it belonged to ſubjects of 
Spain, or perſons inhabiting within the territories of the King 


of Spain.—Whereas, in truth, the ſhip was taken within the 


„body of the city of New York, and not on the ſea, and 
* whereas it did not belong to the King of Spain, or any of 
his ſubjects, but did belong to the plaintiffs. And then it ſets 
forth their plea, in the Admiralty, as to their title to the ſhip 
and goods, as ſubjects of Irelend, merchants, their being 

© OWNEre, 
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« owners, and the ſeizure thereof at land, and alſo the ſeizing of 1781. 
« a regiſter, and Mediterranean paſs, which the maſter had, 1 7 ppan | 
« and that they offered to verify this plea by affidavits, which againſ 
« are ſet forth. —Then charges, that the Admiralty refuſed to 2 
« receive this plea; and all the Lr . to the 
« prohibition. - 
« To this declaration, the defendant has demurred, and the 
« cauſes of demurrer are,” &c. Here were ſet forth four cauſes 
« of demurrer, but the fourth only was material] 476 Cauſe;— 
« For that, ** prize or no prize” and the matters in queſtion, 
« are only triable by the law of nations, in the Admiralty, and 
« not by the law of this land. 
The plaintiffs (proteſting &c.) have joined in demurrer. 
« This is a queſtion on a ſeizure, made purſuant to the King's. 
« order for ſeizing Spaniſh ſhips, and the queſtion in this cauſe 
« was, whether this was lawful prize. As this is a queſtion 
upon prize, I think the common law court had no right 
„ to prohibit. To prove it; in 1 Sid. 320. it is ſaid, by the 
« court, * inaſmuch as the matter is“ prize or not prize,” no 
* prohibition ſhall go;” and, in Carth. 476. 10 Vill. 3. per 
cur. © prize or no prize” is a matter not triable at common law, 
e but altogether appropriated to the juriſdiction of the Admi- 
« ralty.” And that it is ſo appropriated, appears ſtrongly from 
e the ſeveral acts of parliament cited, (at the bar,) in every one 
* of which, where there is any notice taken of the legal pro- 
« ceedings in reſpect of prizes, they are noticed as in the Ad- 
e miralty, and, in 6 Arn. c. 37, & 9 Ann. c. 27, it is plain 
e the legiſlature conſidered the juriſdiction to be in the ſame 
* court, 172. the Admiralty, whether the prize was taken on 
the ſea, in a creek, an haven, or river. The true reaſon why 
the juriſdiction is appropriated to the Admiralty, is, that 
ce prizes are acquiſitions jure belli, and jus belli is to be deter- 
ö mined by the law of nations, and not the particular municipal 
* law of any country. Nor have the counſel cited one inſtance, 
where a prohibition was ever granted in a cauſe of prize. The 
* Solicitor General cited Molloy, Lib. 1. c. 2. § 6. where 
* that author ſays, that letters of repriſal may iſſue, not only 
* by the jus gentium & civile, but by the ancient municipal law [ 586] 
* of this country; and he mentioned a writ in the Regiſter, 129. 
But that is a writ grounded on the ſtatute of Magna Carta, a 


c. 30. Which gives power to ſeize and detain the perſons 
« and 
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CASES IN HILARY TERM 


c and goods of alien merchants here, till ſatisfaction is made 
«« for injuries done to our merchants abroad. That by no means 
proves a general power in the courts of law, to exereiſe a ju. 
« riſdition in matters of prize; but only gives power to the 
« court of Chancery, to iſſue a writ for ſeizing, and detaining, 
« till ſatisfaction is made, in the caſe mentioned in the ſtatute, 
Though, therefore, I do agree that the juriſdiction of a court 
© of Admiralty, generally, is limited to matters ariſing ſuper 
« altum mare, and is, in that reſpect, local, yet I do not take 
« it to be ſo in caſe of prize; for the juriſdiction does not depend 
« on the locality, but the nature of the queſtion, which is 
e ſuch as is not to be tried by any rules of the common law, 
« but by a more general law, which is the law of nations, It 


* is argued, that the plaintiffs in prohibition, have, by theic 


« declaratien, made a caſe which ſhews that the ſhip which 
« has been ſcized, cannot be prize, and that the defendant, by 
« his demurrer, has confeſſed this. But, though it be true 
« that a demurrer does confeſs facts well alledged, I think 
that will not entitle the plaintiffs to a prohibition ; for, if the 
% common law court has not a juriſdiction of the ſubject, no 
« admiſſion of parties can give it a juriſdiction. Beſides, 
« jt 18 not confeſſed by the demurrer, that this ſhip did not 


belong to perſons inhabiting within the territories or domi- 
«© nions of the King of Spain, for that is not alledged. Upon 
«© the whole, I am of opinion, that the court of common law 


6 had no authority to intermeddle in this ſuit, (wherein the 
% queſtion appears to be, whether the ſhip was prize or not,) 
and that the Admiralty has the ſole juriſdiction ; and if this 
« jnferior court of Admiralty have done wrong in refuſing the 
«© plea offered, or ſhall do wrong in any future determination, 
<< the proper remedy is by appeal.” 

The judgment of the court of law abroad, which was for 
the plaintiffs, was reverſed [1]. 

Then jcame the caſe of Rows v. Hoſard, in 1750, which 1 


have already ſtated, and which, as it was admitted on the firſt 


[1] The courſe of the proceeding was this: | prohibition, and Pearſe having demurred, 
Pear/e having libelled in the Admiralty court | as above-ſtated, the court over-ruled the 
at Neaw York, and the plea of Key & Hubbard, | demurrer, u pon which Pear/e brought a writ 
having been refuſed, they obtained, ſrom | of error before the governor and council. 
the court of King's Bench of that province, a They afirmed the judgment, and then 
writ of prohibition, and having declared in | Pearſe brought this appeal, 


argument 
2 
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argument of this caſe, has been followed by nonſuits and deter- 
minations at Guildhall, which have never been objected to. 

And laſtly, the caſe of Vander wocdſt & others v. Thompſon, 
tried before Mr. Juſtice Gou lp, on the 13th of May, 1780, at, 
Guildhall, and afterwards brought before the court of Common 
Pleas ; which was as follows: 

It was an action of treſpaſs, againſt the defendant, for 
« breaking and entering the plaintiff's ſhip, upon the high ſeas, 
« and carrying away his money and goods : There was a ſecond 
« count, confining the treſpaſs to the goods only, The de- 
« fendant pleaded ** not guilty.” | 

« On the trial, it was proved, that the defendant had letters 
« of marque, under which he attacked and boarded the ſhip 
« of the plaintiffs, which made ſome reſiſtance ; that he found 
< tea, gin, cannon, and ſmall arms, on board, and likewiſe 
« ſome money, which was taken out of the ſhip, and carried 
« away, That the defendant carried the ſhip to Newcaſtle, 
« where the cuſtom-houſe officers ſeized her for having ſmug- 
« gled goods on board; and that the was afterwards condemned 
* in the Excheguer. The ſentence of condemnation was read. 
« It was contended, for the plaintiff, that the capture was un- 
% Jawful, becauſe the defendant did not belong to the cuſtom- 
« houſe; and he could not juſtify the ſeizure under the hovering 
act (a), as King's ſhips only can ſeize under ſuch circumſtances. 

« But Mr, Juſtice GouLD held, that, as there was reaſon to 
„ ſuppoſe that the ſhip was a pirate, though the jury ſhould be 
* ſatisfied ſhe was not really ſo, yet the action would not lie. 


* In Eafter Term laſt, there was a motion for a new trial, 


* which upon conſideration, was denied by the court.” 

* Some of theſe caſes go only to prove, that the court of Ad- 
miralty has a juriſdiction on the queſtion of prize or not prize,” 
and its conſequences, and, therefore, this court would not pro- 
hibit them from proceeding on ſuch queſtions; and, that the Ad- 


miralty court has ſuch a juriſdiction is not now denied, on the 
part of the plaintiff. But others of the caſes ſhew, not only 


that the Admiralty has a juriſdiction, but that this court has 
none; and that, upon the general plea, of not guilty, no action 
can be maintained, where the queſtion relates to prize. 

* But, if there had been no ſuch authorities, and the queſtion 
had been now to be decided for the firſt time, there can be no 


{a) 6 Co. 1. c. 21. 6 31. 
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*caſe in which that maxim ** quod intonventens eſt non licitum ſt, 
which is ſo often reiterated by Lord Coke, would deſerve more 
attention. 
IIt is a very uſeful anda wiſe maxim, when applied to new or 
undecided points; and, in this caſe, the inconvenience would 
be intolera>ie, the convenience none, if ſuch an action were 
ſuſtained. = E 

The inconvenience would be ſo great, that no lee would 


venture to ſeize a ſhip as prize; for he muſt do it at the peril of 


his utter ruin, ſince, if he were miſtaken, he would be liable 
to an infin te number of actions, the coſts of which alone, ſup- 
poſing the 4: mages to be univerſally as trivial as in the preſent 
caſe, no private man could diſcharge. 

»The convenience would be none, becauſe, by one ſuit in 
the Adn ralty court, each individual is entitled to recover a full 
recompence for the injury he may have ſuſtained. 

*The plaintiff is not, (as was contended by his counſel,) at 
the mercy of the owner, for he might inſtitute a ſuit himſelf, 
or he might make himſelf perſonally a party in the ſuit com- 
menced by the owner, or captor, and, in that ſuit, would be 
entitled to recover, not only for damage done to his cloaths or 
property, but for perſonal injuries to himſelf ; ſome inſtances of 
which I have been favoured with from that court. And, in 
this caſe, the Admiralty have made allowance for the wages, 


\ proviſions, and expences, of every man on board; which, for 


any thing that appears to the contrary on this record, is the 
meaſure of the real damages ſuſtained. 

« I agree with the counſel for the plaintiff, that, if it be dr 
upon ales, or judicial authorities, that an action may be 
maintained, the inconvenience will not avail ; the court muſt 
pronounce according to the law, as s they find it, and parliament 


alone can relieve. 


* But no ſuch principle, or authority, has been produced at the 
bar. The authorities are the other way, and fo, alſo, is the 


principle; for the principle is, that the queſtion “ prize or not 
prize”, and the conſequences of it, are conuſable ſolely in the 


Admiralty court ; the true reaſon of which is, that prizes are 
acquiſitions jure belli, and the jus belli is to be determined by 
the law of nations, and not by the particular municipal law of 


any country. | 
c The 
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« The counſel for the plaintiff have endeavoured to diſtinguiſh 
the preſent caſe from the caſe of an action brought immediately 
r after the ſeizure of the ſhip, becauſe there has been a ſentence 
of acquittal in the Admiralty court, which is concluſive, that 
the ſhip was not lawful prize. 

Of that I will take more particular notice preſently; but I 
will firſt examine more minutely what is the ground of the deci- 
ſion, at the Cockpit, in Rous v. Haſſard, as that may afford an 
anſwer to the objection made, that, at all events, the matter 


| ſhould have been /pecrally pleaded; which was an objection, 


that, for a long time, had great weight in my mind. 

The ground of that decifion was, that the capture, as prize, 
was not a treſpaſs at common law; for Lord Chief Juſtice LEE 
faid, that, on Not guilty, the plaintiff could not recover in 
England. 

« But if, as inſiſted for the plaintiff, the capture had been, 
primd 7 facie, a treſpaſs at common law, it would have been in- 

cumbent on the defendant to have pleaded ſpecially, that he 
ſeized the ſhip as prize, and what was the cauſe, or ground, of 
ſeizure. | 5 

This ſhews, that the courts have not a concurrent juriſdic- 
tion, for, if that were the caſe, the * matter muſt have 
been pleaded. 

The caſe before Mr. Fuſtice GouLD, was upon a plea of Not 
enilty, and founded upon the ſame principle. 

© It is true, that none of the caſes which I have mentioned were 
founded on injuries to the perſon, but were all for damage done 
to the ſhip, or to the cargo, or goods on board. But Hat, I 
think, makes no difference, for the queſtion muſt be the ſame in 
an action of falſe impriſonment, as it is in an action of treſpaſs 
for taking away the goods, or the ſhip; and the party injured is 
as much entitled to a ſatisfaction, in the one caſe, as in the other, 
in the Admiralty court. But, if there be any difference, that 
difference will operate in favour of the defendant, for a confine- 
ment under a capture, is man from the common caſe 
of a falſe impriſonment. 

In the caſe of a capture, there is no diſtinct ſubſtantz act 
of impriſonment. It is only a neceſſary and unavoidable conſe- 
quence of the capture. The captors do not mean to confine the 
captured longer than they are forced to do fo, forthe purpoſe of ſe- 
curing their ſuppoſed prize. They cannot throw them all over- 
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CASES IN HILARY TERM 
board, and they cannot ſecure the ſhip and cargo, without i impoſing 
ſome reſtraint on the men; but the moment they get to a ſhore, 
* they are as willing to get rid of the men, as the men themſelye, 
can be to go. 
© It was admitted, on the firſt argument, That the queſtion, 


« prize or not prize”, is a queſtion ſolely and excluſively to be 
determined in the Admiralty court. But then it was contended, 


that, after a ſentence in that court declaring the ſhip to be no 


prize, an action might be maintained. 

But, in ſuch actions as the rr the principal queſtion 
muſt be, ©* prize or not prize”; for, if the ſhip be a lawful prize 
it is not a alle impriſonment; and that is a queſtion which we 
cannot decide. 

The queſtion of prize or not prize” muſt ſtill ariſe, not- 
withſtanu ng the acquittal in the Admiralty, though it is true 
that the ſentence in that court is conclufive on the queſtion. 
But it is evidence of a thing which this court cannot enquire 
into: and that is the ground of the deciſion in 2 Lev. 25. for, 
though there had been a ſentence of condemnation in that caſe, 
and the goods were afterwards ſold on land, yet the court refuſed 
to grant a prohibition, becauſe the original cauſe, being of piracy, 
muſt all come in queſtion again, and Mey: held that the ſentence. 
did not alter the caſe. 

In the caſe in Cartbh. 474, and the later caſes which I have 
mentioned in which there had been ſentences of acquittal, the 
queſtion of prize was as much at reſt as it could be in the pre- 
ſent caſe ; but, notwithſtanding hat, the courts have always ſaid, 
that the ſubſequent matter was not triable at common law, but 
altogether appropriated to the ſole juriſdiction of the Admiralty. 
Beſides this, if the original taking be not a treſpaſs conuſable at 
common law, the ſentence of the Admiralty court cannot give a 
juriſdiction to this court, which it had not before. 

That ſentence does not alter the nature of the original taking. 
It was till a ſeizure as prize ; which the common law does not 


take notice of, as a treſpaſs; and the ſentence cannot make that 
a treſpaſs, which was not ſo at the time when the fact was 


committed. 

Upon the whole, as the plaintiff YE had, or may have, 2 
remedy elſewhere, as there is no caſe in which it has ever been 
holden, that ſuch an action can be maintained, and it would be 


attended with great miſchief and inconvenience if it could be 
maintained, 
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maintained, and, as there are ſeveral authorities which ſay, the 
action will not lie, I an of opinion that there muſt be judgment 


for the defendant”. 


Lord MANSFIELD declared his aſſent to every thing BuLLER, 


Juſlice, had ſaid. 


Judgment for the defendant. 


The two rules for new trials were afterwards diſcharged, no 
writ of error having been brought in this caſe [I]. 
| * 


[1] The foundation and nature of the 
prize juriſdiction in the court of Admiralty 
having been explained by Lord Mansfield, in 
a very elaborate argument, when he deli- 
vered the opinion of the court in the caſe of 
Lindo v. Rodney & another, and the ſubject 
being connected with this caſe of Le Caux v. 
Eden, I have inſerted what his Lordſhip ſaid 
on that occaſion, in this place, though the 
deciſion was poſterior, in point of time, to 
the period to which, for the preſent, I mean 
to confine theſe Reports. 

In Michaelmas Term, 22 Geo. 3. the rule to 
ſhew cauſe, why there ſhould not be a pro- 
hibirion, had been granted; and, in Hilary, 
Term, 22 Geo. 3. (on Friday, the 25th, and 
Saturday, the 26th, of January,) the caſe was 
argue at the bar, by Dr. Wynne King's ad- 
vocate, Dr. Scott, the Attorney General, and 
Dunning, againſt, and Wilſon, Mood, Pig- 
gott, Erſtine, and S. Heywoed, in ſupport of, 
the application. 

On Menday, the 4th of February, Lord 
Mansfield delivered the opinion of the court, 
at ſollows: 7 

Lord Mansfield, — Many perſons, in the 


ſame caſe, under the ſame circumſtances, | 


upon the ſame ground, have ſeverally ap- 
plied for a prohibition, to ſtop the Judge of 
the Admiralty from proceeding upon a mo- 
»iticn, iſſued in the uſual form, in order to 
the condemnation of goods, wares, mer- 
chandiſes, arms, ſtores, and ammunition, 
taken and ſeized, by his Majeſty's land and 
ſea forces under the command of Admiral 
Rodney and General Vaughan, at the Iſland 
of St. Euftatius, and its dependencies, upon 
tie ſurrender of the ſaid iſland of St. Eu- 
fatius, and its dependencies, on or about 
tne 3d of February laſt; and citing all 
perſons to ſhew cauſe, why they ſhould not 

be pronounced to have belonged, at the 

ume of the capture and ſeizure, to our ene- 

mies, and, as goods of enemies, or other- 


wiſe liable to confiſcation, be adjudged, and 
condemned, as good and lawful prize. > 
Elias Lindo claims part of theſe goods, as 
belonging to him, a Britiſb ſubject, and, as 
to them, prays a prohibition ; and, by his 
ſuggeſtion, among other things, he avers; 
That Sir George Rodney and General 
Vaughan, upon the 3d of February, in a 


hoſtile manner, ſeized upon, and took poſ- 


ſeſſion of, the Iſland of St. Eyftatius, with 
every thing whatſoever therein being, (open 
hoſtilities then, ſubſiſting between the King 
and the States,) and that the goods claimed 
were taken apca land, in the ſaid Iiland of 
St. Euftatius. ; 

© The ground upon which the prohibition 
is prayed, is; that the goods wwere taken upon 
land, which appears upon the face of the 
monition, and is averred by the ſuggeſtion, 

The only queſtion then is, whether the 
goods, being taken on land, though in con- 
ſequence of a ſurrender to ſhips at ſea, ex- 
cludes the only prize juriſdiction known in 
this kingdom. 

This queſtion naturally leads to an en- 
quiry into the nature of this juriſdiction, ex- 
erciſed by the judge of the Admiralty, ex- 
cluſively of every other judicature of every 
kind; except upon appeal. 

© Upon the motion being being made, I di- 
reed, in court, a fearch to be made into the 
books of the Admiralty, eſpecially during 
the reign of Queen Elizabeth, I alſo got a 
ſearch made myſelf. And one of the Re- 
giſters informed us, in.court,, during the ar- 
gument, that there are no prize- act books 
farther back than 1643; no ſentences fur- 
ther back than 1648. 

© The Regiſter has not been able to ſearch 
farther back than 1690. The prior records 
are in confuſion, illegible; and no index. 

It appears that this j uriſdiction in matters 
of prize, (whether it be coeval with the 
court of Admiralty, or, which is much more 
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probable, of a later inſtitution, beyond the 
time of memory,) though exerciſed by the 
ſame perſon, is quite diſtinct. 

He is appointed Judge of the Admiralty 
by a commiſſion under the great ſeal, which 
enumerates particularly, as well as generally, 
every object of his juriſdiction; but not a 
word of prize. * | | 

To conſtitute that authority, or to call it 
forth, in every war, a commiſſion under the 
great ſeal iſſues to the Lord High Admiral, 


to will and require the court of Admiralty, 


and the Lieutenant and Judge of the ſaid 
court, his Surrogate, or Surrogates, and 
they are thereby authoriſed and required, to 
proceed upon all and all manner of captures, 
ſeiſures, prizes, and repriſals, of all ſhips 


and goods, that are, or ſhall be, taken; 


and to hear and determine, according to the 
courſe of the Admiralty, and the law of 
nations. 8 | 

A warrantifſues to the judge accordingly. 

The monition, and other proceedings, 
are in his name, with all his titles, of office, 
rank, and degree; adding, emphatically, 
as the authority under which he acts, the 
following words; And alſo to hear and 
« determine all and all manner of caules, 
t and complaints, as to ſhips and goods 
« ſeized and taken as prize, ſpecially con- 
<< ſtituted and appointed.” 

The court of Admiralty is called the 
Inſtance court; the other, the Prize court. 

The manner of proceeding is totally 
different. 

The whole ſyſtem of litigation and ju- 
riſprudence in the prize court, is peculiar 
to itſelf: It is no more like the court of Ad- 
miralty, than it is to any court in Meſimin- 
fter Hall. 5 | 

From 8 Elix. c. 5. it appears, that, 
in c:vil and marine cauſes, there were many 
appeals, which the ſtatute reſtrains to one 
to the King in Chancery, to be finally de- 
cided by delegates. But prize is not a civil 
and marine cauſe; and the. appeal lies to 
commiſſioners, conſiſting of the Privy Coun- 
cil. 

A thing being done upon the high ſea 
don't exclude the juriſdiction of the courts 
of common law. For ſeizing, ſtopping, or 
taking a ſhip, upon the high ſea ot as 


prize, an action will lie; but, for taking as 


prixe, no action will lie. The nature of the 


queſtion excludes; not che locality. This 
: | 


| was explained in the caſe of Le Caus v. Eden 


© Theend of a prize court is, to ſuſpend 
the property till condemnation ; to Puniſh 
every ſort of miſbehaviour in the captors ; 
to reſtore inſtantly, welis levatis, (as ho 
books expreſs it, and as I have often hearg 
| Dr, Paul quote,) if, upon the mot ſummary 
examination, there don't appear a ſufficient 
ground ; to condemn finally, if the goods 
really are prize, againſt every body, giving 
evgry body a fair opportunity of being heard. 
A captor may, and muſt, force every perſon 
intereſted to defend, and every perſon in- 
tereſted may force him to proceed to con. 
demn, without delay. 4 
_- © Theſe views cannot be anſwered in any 
court of Weftminſter Hall, and, therefore, the 
courts of Weſtminſter Hall never have at. 
tempted to take cognizance of the queſtion, 
* prize or no prixe; not from the locality 
of being done at fea, as I have ſaid, but 
from their incompetence to embrace the 
whole of the ſubject. 


As to plunder, or booty, in a mere con- 
tinental land war, without the preſence or 
intervention of any ſhips, or their crews, it 
never has been important enough to give riſe 
to any queſtion about it. It is oſten given 
to the ſoldiers upon the ſpot; or wrongfully 
taken by them, contrary to military diſci- 
pline. If there is any diſpute, it is regu- 
lated by the commander in chief. There is 
no inſtance, in hiſtory, or law, ancient or 
modern, of any queſtion before any legal ju- 
dicature, ever having exiſted about it, in 
this kingdom. To contend that ſuch plun- 
der was within the rules and juriſdiction of 
the prize court, migut be oppoſed by the 
ſubject matter, the nature of the juriſdiction, 
the perſon to whom it is given, and the rules 
by which he is to judge. Therefore, the 
counſel have confined their argument to re- 
priſals aſhore, by a aaval force: at leaſt, I 
ſhall conſider it as o confined, without en- 
tering into any queſtion about booty, in a 
mere land war; as to which J have no light 
to go by, and it is not now neceſſary to be 
decided. Neue tereo, ucgue dicta refello. 

* The queſtion then is, whether ſuch a 
capture aſhore, by a fleet of ſhips, and the 
land and ſea forces aboard, in conſequence 
of a previous ſurrender of the place, is 
within the juriſdiction of the court of prize. 

Two general objections have been relies 


{ 


upon. | 
4 1, That, 
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< 1, That, though it were given and | any more than the ſhore, but numberleſs 1781. 


3mme 
— becauſe contrary to the ſtatutes of 13 and 


as prize. 


morially exerciſed, yet it cannot ſub- | captures made there, have been condemned 


„ 4. and 2 Mew: . I am of opinion that theſe ſtatutes have n 
15 Ric. 2. 5 k lat S againſt 
© 2, If there is no objection from theſe | no view or relation to the ſubject of prize: Bonn. 


fatutes to the exiſtence of ſuch a juriſdic- 
that it is not given by immemorial 
or the true conſtruction of the com- 


tion, 
alage, 


miſſion. : 
« As to the firſt, Theſe ſtatutes manifeſtly 


relate to the ufurpations of the iuſtance cour? 
of Admiralty, in cauſes civil and marine, to 
contract, pleas, and quarrels, only triable at 
law. There is not a word in any of the ſta- 
tutes applicable to the prixe court; there was 
no complaint of it ; nor a ſyllable of com- 
miſſions to judge of prize. 

In the ſubſequent altercations, in the 
reign of James I. between the Admiralty and 
the Judges, there is not a word of prize: The 
Admiralty don't complain of prohibitions in 
prize; none had ever been granted: The 
Judges don't complain of eneroachments in 
matter of prize. a 

The view, purport, and tendency of the 
ſtatutes, is to prevent the Admiralty from 
trying matters triable at law. The taking a 
ſhip upon the high ſea is triable at law to 
repair the plaintiff in damages: But a taking 
an the high ſea as prize is not triable at 
law to repair the plaintiff in damages. The 
nature of the ground of the action —priæe 
er no prixe— not only authorizes the prize 
court, but excludes the common law. 

© Theſe ſtatutes don't exclude the com- 
mon law in any caſe, and they confine the 
Admiralty by the locality of the thing done 
which is the cauſe of action: It muſt be 
done upon the high ſea. 

If done in ports, havens, or rivers, 
within the body of 'a county of the realm, 
the Admiralty is excluded, But the prize 
court has uniformly, without objection, tried 
all captures in ports, havens, Cc. within 
the realm. It happens often. We all re- 
member ſeveral caſes. Ships, not knowing 
of hoſtilities, come in by miſtake. Upon 
the declaration of war, or hoſtilities, all the 
ſhips of the enemy are detained in our ports, 
to be confiſcated as the property of the 
enemy, if no reciprocal agreement is made, 


They can only be condemned in the court o 
prize. | 


* What is ſtill more extenſive, foreign 
Forts, or liarbours, are not the high ſea, 


conſequently there ariſes from them no ob- 
jection. 

2. The ſecond objection is, that the ju- 
riſdiction is not given. 

© I will conſider this objection in three 
points of view. 

1. Upon the words of the commiſſion. 

2. © Upon the reaſon of the thing. 

3. Upon authorities and uſage. 

1. © As to the firſt; the commiſſion cer- 
tainly has in view captures by ſhips. Hoſti- 
lities are committed by ſhips and the men 
aboard, at ſea, or aſhore ; a fight begins ; 
the vanquiſhed runs aſhore; gets the goods 


out; is purſued aſhore ; and the goods are 


taken. 

A fort or town is taken by the force of 
ſhips at ſea, and is ranſomed ; or plate, 
money, and valuable effects taken. | 

© The means this country has of annoy- 
ing, and making repriſals upon an enemy, 
is by naval expeditions. There never was, 
there never will be, one, no not a ſingle 


| ſhip, which has not a view to operations up- 


on land, if occaſion ſhould offer. They are 
often the main view—Sir George Rooke at 
Vigo—Admiral Yernon at Porto Bello and 
Carthagena—Lord Anſon in the South Sea. 
Sir George Pococke at the Havannah—Many 
laſt war to Martinico, Guadaloupe, and other 
places Commodore Jobnſton the other day. 

In many old treaties, ſome of which I 
ſhall mention by and by, the uſual ſtipula- 
tion is, that the ſubjects of the one prince 
ſnall do no injury or violence to the ſubjects 
of the other, by land, or ſea, or in freſh 
waters, or in port, It is not by accident, 
therefore, that the words of the commiſſion 
are general—All manner of captures, ſei- 
zures, prizes, and repriſals of all ſhips and 
goods. It don't ſay—upon the ſea lt don't 
ſay - goods in the ſnip.— Repriſals“ is the 
moſt general word that can be uſed. 

© In cauſes civil and marine, to give ju- 
riſdiction to the court of Admiralty, the li- 
bel muſt allege the cauſe of ſuit to be done 
upon the high ſea, and, therefore, if that 
had been the intention of the commiſſion, or 
the rule of law, it would certainly have been 
ſo expreſſed in the commiſſion. 

5 < 2. The 
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© 2, The reaſon of the thing requires the 
words ſhould be general. | 
< It is, as I have ſaid, in the view of every 
ſhip, much more of every fleet, which ſails 
to make repriſals, to a& on ſhore. There 
is no place of note which can be attacked, 
where neutral or Britiſh ſubjects do not re- 
fide, or have property, or where the enemy 
may not colourably borrow their names. 


If it is not within the juriſdiction of the 


prize court, conſider the conſequence, to the 


captors ; to the claimants; and to the ſtate, 


« Thecaptors are in a miſerable condition 
indeed. The prize cannot be condemned. 
If granted, it cannot be ſhared. Every ofii- 
cer and ſailor may be liable to actions with - 
out number. The taking cannot be diſ- 
puted. To diſprove the property, they can 
only have witneſſes from abroad, who cannot 
be compelled to come. The grounds upon 
which the prize court condemns or acquits, 
cannot be read at law; and, in every action 
where the plaintiff recovers to the value of 
a farthing, the captor muſt pay the coſts, 


«© Colourable claimants might eafily ruin 
the captors, through their want of the means 
of defence. | 

< Tt would be equally miſchievous to fair 
claimants. They could not have their pro- 
perty reſtored inſtantly, upon their own 
papers, books, and affidavits. They muſt 
make formal proof, And the owners or 
crew of a privateer all the while might be 
ſpending the effects. 

© But to the eſtate the conſequences would 
be ſtill more miſchievous. 

© No diſtinction can be made between 
Britiſh and neutrals. If the juriſdiction is 
null by the ſtatutes, or never was given, 
it can no more be exerciſed in the caſe of a 
neutral, than in the caſe of a ſubject. 


© By the law of nations, and treaties, every 
nation is anſwerable to the other for all in- 
juries done, by ſea or land, or in freſh 
waters, Or in port. Mutual convenience, 
eternal principles of juſtice, the wiſeſt re- 
gulations of policy, and the conſent of na- 
tions, have eſtabliſhed a ſyſtem of procedure, 
a code of law, and a court for the trial of 
prize. Every country ſues in theſe courts of 
the others, which -are all governed by one 
and the ſame law, equally known to each. 
The claimant is not obliged to ſue the cap- 
tors for damages, and undergo all the delay 
and vexation to which he may think himſelf 


liable, if he ſues by a form of litigation of 
which he is totally ignorant, and ſubje&s 
his property to the rules and authority of a 
municipal law by which he is not bound. 
In ſhort, every reaſon which created 3 
prize court as to things taken upon the high 
ſeas, holds equally when they are thus taken 
at land. The original cauſe of taking is 
here at fea, The force which terrified the 
place into a ſurrender was at ſea. If th 
had reſiſted, the force to ſubdue would have 


been from the ſea. 


Mr. Piggott candidly ſaid, it would be 
ſpinning very nicely, to contend, if the ene. 
my left their ſhip and got a-ſhore with mo. 
ney, were followed upon land, and ſtripped 
of their money, that this would not be a ſea- 
capture. I agree with him, but I cannot diſ. 
tinguiſh that caſe from this. Both takings 
are literally upon land. In both, the prey is, 
as ĩt were, killed at ſea, and taken upon land. 
Here the capture of the goods on land is the 
immediate conſequence of the ſurrender at 
diſcretion to a ſea force. | 

Would a ſum paid by capitulation upon 
land have made it a ſea or a land prize? 

Cui bono ſhould all this ſubtilty be ſpun, 
when the reaſon for a juriſdiction to judge a 
capture at ſea and ſuch a capture at land is 
exactly the ſame ? 

3. Authorities and immemorial uſage. 

In 1498, a treaty entitled Confirmatio 
Tractatus contra ſpolia maritima, & pro de- 
prædatoribus coercendis, between Henry VII, 
Louis XII. confirming one before made 
with Charles VIII. (13 Hen. VII. Rymer, 
vol. 12, p. 690); and, in 1526, another 
between Henry VIII. & Francis I. (17 Hen. 
VIII. Rymer, vol. 14. p. 147.) 

They ſtipulate, that, (before any ſhip goes 
out of port,) the Admiral, Cc. ſhall take ſuf- 
ficient ſecurity from the owners, that the 


| maſter and mariners ſhall keep the peace to- 


wards the ſubjects of the other prince; and 
ſhall do them no injury or violence by land 
or ſea, or in freſh waters, ar in any port. 
The mariners to take an oath, that, when they 
return with their ſhips, and ſpoils, if they 
take any, they will immediately inform the 
Admiral, or his officers, of the port from 
which they failed, of their plunder, (præda,) 
ſpoils, .and goods, without whoſe decree and 
permiſſion they ſhall not be ſuffered to con- 
vey them out of their ſhips, or to exchange, 
ſell, or aliene them. Nobody to purchaſe, 
Sc. from them, before the Admiral, &c, have 
declared them to be lawful prize and capture; 

but 
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but, if it ſhall be found that the ſaid plunder, 
(precda,) was taken away from the ſubjeQs, 
lands, kingdoms, or dominions, of either of 
hs ſaid Kings, the goods taken, with da- 
mages and intereſt, ſhall, without delay, be 
ordered to be reſtored to the perſons who have 
been plundered, and the ſentence to be 
againſt maſters, partners, owners, and ſure- 
ties. | 

Either party aggrieved may appeal to 
the ſupreme council. 

© Theſe treaties demonſtrate the juriſdic- 
tion of prize in the Admiralty and commiſ- 
ſoners of appeal then, to have been pretty 
much as it.is now. Ships of war are to give 
ſecurity to do no injury or violence by land 
or ſea, or in freſh waters, or in any port. 
When they return with prize, they are to 
diſcloſe it, if they have taken any thing 5y 
ſea or land from the ſubjects of either prince. 
If they have taken from the ſubjects, lands, 
kingdoms, or dominions, of either, inſtant 
reſtitution to be made with coſts and dama- 
ges. If taken from the ſubje#, in the land 
of an enemy, to be reſtored. If taken from 
the land of either prince, though the goods of 
an enemy, to be reſtored : it is a breach and 
violation of his territory, A capture of Ad- 
® mira! '3:ſcawen upon the land and ſhore of 
the king of Portugal occaſioned much diſ- 
cuſſion. 

It manifeſtly appears, from theſe treaties, 
that the juriſdiction equally extended to 
goods taken by ſhips or their crews on land 
and at fea, They ſhew too, that no proper- 
ty veſts in any goods taken at ſea or on land, 
by a ſhip or her crew, *till a ſentence of 
condemnation as good and lawful prize ; 
which continues law to this day. 

In 6% v. Withers, 2 Burr. 694, it is 
ſaid, © chat J had talked with Sir George Lee 
who had examined the books of the court of 
Admiralty, and informed me, that they held 
the property not changed ſo as to bar the 
owner, in favour of a vendee, or recaptor, 
till there had been a ſentence of condemna- 
tien, and that, in the reign of Charles II. 
Sir Richard Flayd, (the father of the late Sir 
Nathaniel,) gave a ſolemn judgment upon 

the point, and decreed reſtitution of a ſhip 
retaken by a privateer, after ſhe had been 
14 weeks in the enemy's poſſeſſion, becauſe 
the had not been condemned. That another 
caſe, upon the ſame principle, againſt a 
vendee, is cited at the end of 4//irvede v. 


| 


Cambridge, in 1695, (Lucas 79,) after a long 


poſſeſſion, two ſales, and ſeveral voyages.” 

© In the reign of Queen Elizabeth it is 
well known that a buccaneering war was 
carried on by private adventurers, and that, 
in the Spaniſh Weſt Indies, conſiderable prize 
was taken on land, | 

Dr. Wynne ſaid the commiſſions to fit out 
ſhips againſt the enemy expreſsly authorize 
the perſons to whom they are granted to take 
the enemy's goods by land as well as by 
fon. + 

He cited one, by way of inſtance, in the 
37th of Elizabeth 1595, (Rymer, vol. 16. 
p. 2751.) A commiſſion to Robert Croſſe, 
giving full power, in hoſtile manner, as 
evell by land as /za, to invade, take, ſtay, and 
deſtroy, any ſhips or goods of the King of 
Spain, his ſubjects, or adherents. 

And ſuch ſhips, goods, jewels, bullion, 
«© or any other riches, as they ſhall take in 
«© them, we do ſtrictly charge and command 
s you to ſee that they be ſafely preſerved 
from ſpoil, and to be brought home in 
good order into our realm of England.” 

They were to ſeize goods by land and ſea, 
All they ſeized they were to bring to England. 


| No property veſted till condemnation. They 


.could only be condemned by the prize court 
of Admiralty. They therefore moſt certainly 
were ſo condemned, though the proceedings 
are loſt. 8 

In the reign of Queen Elixaleib, and for- 
mer reigns, many ſpecial commiſſions iſſued, 
to enquire into depredations by violators of 
treaties, and the law of nations, which are 
to be ſeen in Rymer. But the moſt ancient 
inſtrument ſhews a prize juriſdiction, either 
inherent, or by commiſſion, in the Admiral. It 
is a letter from Edward III. to the King of 
Portugal, (Rymer, vol. 6. p. 15.) and recites 
a complaint, that the Admiral, before whom 
the goods were judicially demanded, deter- 
mined, that they ſhould not be reſtored, as 
having been taken in war. 

Since the reign of Queen Elizabeth no 
ſpecial commiſſion appears to have iſſued ; 
but the Judge of the Admiralty, either by 
virtue of an inherent power, or the King's 
commiſſion, or both, has ſolely exerciſed the 
juriſdiction of prize. 

* I will conclude with three propoſi- 
tions. h 

1. © That, ſo far back as particular caſes 
can be traced, which is for a century, the 
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as clear, certain, and undoubted. 


* belides 30 negroes, worth 20. each. This 


that it may belong to the court of Admi- 
ralty, as incident to the military authority 


terial to be now ſtated. —He proceeds thus: ) 


* diction in this caſe, that it is, (as it is,) 


that this court has juriſdiction.“ | 


the cauſe which gave riſe to the motion for 
| 4 * 


CASES IN HILARY, TERM: 


a prohibition in 1698 (a). 


Admiralty has judged. of, and condemned, 
goods taken on land as prize, as well as goods 
taken on ſea. 

2. © That every common law anthority. to 
be ſound on the ſubject, allows and ſupports 
the juriſdiction. 

3. © That the legiſlature has, in many acts 

of parliament, recognized and referred to it, 


1. 15 April, 1692. The ſentence of 
Sir Charles Hedges, Judge of the Admiralty 
Prize court, on goods taken on the plunder 
of a town. 

Captain Mann, 3 of their 

4 Majeſty's hired ſhips in the West Indies, 
o goes on ſhore with ſeveral of his crew, and 

, 5 pillages and plunders the inhabitants of a 
* town, then in the territories and domi- 
4 nions of the French King, and brings off, 
e and carries on board his ſhip, a conſider- 
e able quantity of goods, to the amount of 
* 20,0007. as is ſworn by ſeveral witneſſes, 


* pillage he keeps to himſelf, without mak- 
ing any diſtribution thereof. to his follow- 
ers, or crew. The mariners, thinking they 
© had a right to. a ſhare thereof, have called 
him to an account in the court of prize, 
and the queſtions which are made, are; | 
. Whether this court has juriſdiction. 
„ 2, Whether the mariners have a right to | 
a ſhare, 
«« 3, What that ſhare ſhall be. 
1. As to the juriſdiction; which is two- 
« fold, the court of 1 and the 
„ court of prize. 
(Here there is a long argument to ſhew 


of the Admiral, in time of war, upon de- 
ſcents, as well as at ſea,—which 15 not ma- 


But go to the ſecond ground of juriſ- 


« before the court of prize, where, by the 
« plain words of the patent under the broad 
s ſeal of England, it is evident enough, that ' 
«© the court has cognizance of prize goods 
cc taken from the French, as well by land as 
v by ſea. It is, therefore, very clear to me, 


He then proceeds upon the other two queſ- 
tions, as to the ſhares, but that is not material, 


This was followed, very ſoon after, by 


ö ſhore. 


land, 


Captures under different 
circumſtances. Many to. this purport, 

* Adventure. Trewver, Captain. The 
Queen againſt the goods in a certain ſchedule 
annexed, taken from the enemy, at. the port 
of St. Mary and St. Vigo, in the kingdom 
of Spain, and put on board the ſaid ſhip, 
and there, or in the hands of the ſaid Trevor, 


1703. Vigo. 


now, or lately, remaining, and againſt all 


perſons in general. 
Much was undoubtedly taken on land, 
and all condemned. 


© 10 June, 1745. Peyta. Sentence of 


. condemnation to the King. Several Purſes 


of money, and jewels, amounting to 30000/, 
and upwards, taken and ſeized as plunder, 
in the town of Peyta, being a town in the 
Spaniſh Weſt Indies, in the kingdom of 


Spain, from the enemys of the Crown of 


Great Britain, were rightly and duly taken 
by the. officers and mariners of his Majeſty's 
— (naming them, c.). 

* 4 Feb. 1746. Plunder taken from the 


| Had of St. Bartholomew, and condemned in 


Antigua, vix. 170 negro and mulatto ſlaves, 
and divers other.goods, wares and merchan. 
dizes, ſeized. and taken from the iſland of 
St. Bartholomew. © 

27 April, 1759. Savannah. Taken 
by Sir Hyde Parker's fleet. Goods and effects, 
(ſpecified,) taken in boats and craft, and on 
Many claims and reſtitutions. | 

27 June, 1759. Plunder taken at Senegal. 

28 March, 1763. Havannab. Upon 
another ſtate of facts. The ſhip Tyger, and 
the effects on board, ſurrendered by capitu- 
lation, with the town; —a treaty on land. 

'© 'Theie caſes ſhew, that, for a hundred 
years, the juriſdiction has been profeſſedly, 
notoriouſly, and quietly exerciſed ; which 
leads to the ſecond propoſition, that this ex- 
erciſe does not reft on acquieſcence only, but 


© 2, That every common law authority 


to be found on the ſubject, allows and ſup- 
ports the juriſdiction. 

© Brown & Burton v. F us, the King's 
Proctor, Scacc. H. 10 V. 3. Carth. 474. 
Brown & Burton, the maſters of two ſhips 
belonging to the Eaft India Company, took 
a French ſhip, and cargo, and money, upon 
They had no letters of marque. 
The King's proctor, upon the uſual moni- 


(a) Brown v. Franklyn. 


Aion, 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 


tion, got a ſentence of condemnation of the 
- whole, as perquiſite of Admiralty, and then 

proceeded upon the ground of this ſentence, 
: againſt"Browwn& Burton, for.an account. i 

« They moved for a prohibition, ſuggeſt- 
ing the ſtatutes of 13 and 15 Ric. 2. and 
2 Hen. 4. and averring that the goods and 
merchandizes were taken wpor land, in the 

Faft Indies, and that they were no parties to 
me ſentence, never heard, and ought not to 
be bound. 

The laſt was an objection upon the 
eternal principles of natural juſtice, but im- 
mediately removed, when the nature of the 
proceeding in rem came to be explained. 

The ground which remained, was their 
being taken upon land. If the court had no 
juriſdiction, the ſentence was null and void, 

the ſubſequent proceeding was illegal, and 
muſt have been prohibited. 

Zut it was infiſted, by the counſel againſt 
the prohibition, that prize or no prize was a 

matter not triable at common law, but alto- 
gether appropriated to the juriſdiction of the 
Admiralty. e 

The court concurred in this propoſition, 
and, therefore, denied the prohibition. 

This is a judgment in point, and the 
attempts which have been made ſhew, that 
no ingenuity can diſtinguiſh it, and Lord 
Chief Baron Comyn draws a general conclu- 
fion and maxim of law from it:—< If a ſen- 
« tence be in the Admiralty, for a ſhip or 
« poods, as prize, a prohibition does not go 
e upon a ſuggeſtion, that it was not prize, 
« or that it was acquired upon land (G).“ 

* « But, in 1742, there is a more ſolemn 


and more elaborate judgment, by Lord Chief | 


Juſtice Lee, a very able, and a very ſtrict 
common lawyer; viz. in X & Hubbard 
v. Vincent Pearſe, 31 January, 1742. I was 
counſel in it. It was argued, and could on- 
ly be argued, as a mere. queſtion of law, 
juſt as if it had ariſen in Weſtminſter Hall, 
upon a capture in the river Thames, within 
the body of a county. 

The colonies take all the common and 
fatute law of England, applicable to their 
ſituation and condition. The courts of law 
prohibited the court of Admiralty, juſt as 
the courts of Meſminſter Hall do here. 

I had a full note of it. But, luckily, 
Lord Chief Juſtice Lee having taken time 
to conſider, he brought with him notes of 


0) Com. Dig. Titie Admiralty. (E. 9). 


| 


the opinion he. was to deliver, which notes 
we have in his own hand. I have alſo the 
report of the committee, and the order-of 


| counſel upon it. 


I will tate to you the notes from which 
the Chief Juftice gave his opinion, in his own 
hand.” 

© (Here his Lordſhip read the opinion of 

Lee, Chief Juſtice, verbatim, as it is ſet 
forth ſupra, p. 606 to 608). 

Nothing can be clearer than the princi- 

ples laid down by him. The queſtion, 
4 prixe or no prize,” is the boundary line; 
and not the locality of land or fea, or port 
within the body of a county within the 
realm. | | 

©. 3. That the legiſlature, in ſeveral acts of 
parliament, has recognized. and referred to 

«this juriſdiction over goods taken on land as 
prize. 
The prize acts of the 17th (a) and 29th(5) 
of George II. contain a clauſe, that the Lords 
of the Admiralty ſhall grant a commiſſion, at 
the requeſt of the owner, to the captain of 
any ſhip, for attacking or taking, with 
« ſuch ſhip, or with the crew thereof, any 
* place or fortreſs upon the land, or any ſhip 


cc ge.“ | 

The ſtatute of the 19th of George III. (c). 
meaning to expreſs the ſame thing, has uſed 
more words to effectuate the. grant of the pro- 
perty to privateers, but takes the juriſdiction 
for clear and certain. 

Subſequent acts follow this. 

© Upon theſe authorities there can be no 
doubt. We, none of us, ever had any. 

If the queſtion Sd been doubtful, argu- 
ments from utility and public convenience 
ought to have turned the ſcale, It could 
anſwer no good end, and muſt produce in- 
extricable miſchief, to captors, claimants, 
and the ſtate, if goods taken upon land by 
ſhips, ſhould not be within the prize juriſ- 
diction. | 

The merits are no part of this queſtion. 
If the captors have done wrong, in ſubſtance, 
or in manner, the Judge of the Admiralty, 
and, if he err, the Lords of Appeal, have full 
power to make ample reparation. They give 
ſatisfaction even to an enemy priſoner, who is 


illiberally plundered, or perſonal ly ill- treated. 


(a) 17 Ges. 2. c. 34. § 2. 
) 29 Geo. 2. c. 34. 52. 


(c) 19 Geo 3. Co 67. § 2. 


cc or goods belonging to, or poſſeſſed by, 
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620 CASES IN HILARY TERM 
| | ; 781. A8 we are all clearly of the oplilics I; No motion has been made for a prohihi. 


# deliver, we ought not to contribute to the | tion, in any other court; but an action, 

| 8 injuſtice and miſchief which may be OCCA- (vis. Mitchell and another v. Rodney is 
| 91 ſioned to many perſons, from the delay which | another,) in which the ſame queſtion ariſes 
Evex. would ariſe, from giving liberty to declare in | was tried before Lord Mansfeld, at th. 
prohibition, and the parties know, they are | Sittings after Hilary Term, 22 Geo. 3. anda 
not finally barred by our judgment. They | ſpecial verdi& found, upon which judgment 

may apply for a prohibition to every court in paſſed in B. R. for the defendants, in the en. 


Weeminfter Hall. ſuing term, without argument, the opinion 
4 Therefore, we are all of opinion, that | of the court being already known; and awrit 
f the rule ſhould be diſcharged.” of error upon that judgment is now depend. 


ing in the Houſe of Lords [+126]. 


[+126] On the 24th of November, 1783, the judgment of the court below was affirmed. 


Friday, * LUxTON againſt RoBinsoN. 


gthFebruary. i | : 
In an action AFSUM PSTIT, on an agreement, by which the defendant 
. was to take, of the plaintiff, certain premiſes known by 


deliver poſ- the name, Gc. and the goods and fixtures which ſhould appear 
ſeſſion for cer- | | 


rain conſider- to be the property of the plaintiff, by a fair appraiſement, by 
ations ſubject | ; . . . 

r appraiſers, or their umpire, or elſe to forfeit a depoſit of 
2 failure five guineas, and, if either ſhould fail in his part of the agree- 
_ * ment, that he ſhould pay 10 J. to the other, excluſive of the 


mas was to depoſit; the defendant to take poſſeſſion on a day ſpecified. 
eliver poſ- | A 

ſeſſion cannot The plaintiff averred, that, on the day, he was ready and wil- 
— ling to deliver to the defendant, the ſaid premiſes and ſuch 


withoutſhew- goods and fixtures as ſhould appear to be the property of the 

ing in his de- 2 1 3 15 ; 
claration a plaintiff, at ſuch appraiſement as in the ſaid agreement mentioned, 
1 yet the defendant did not then, nor at any other time, accept 
{elf. and take of the plaintiff, the ſaid premiſes, but wholly refuſed 
[*598] ſo to do, by reaſon whereof he became liable to pay the ſaid ſum 
of 101. excluſive of the depoſit. Special Demurrer ; for that it 
does not appear; 1. That the plaintiff had any intereſt in the ſaid 
premiſes, at the time of making the agreement; nor, 2, That he 
ever requeſted the defendant to take the ſaid premiſcs, and ſuch of 
the ſaid goods, &c; nor, 3. That the ſaid goods and fixtures were 

ever appraiſed in any manner whatſoever. 5 

In ſupport of the declaration, it was ſaid, that, when a party 
declares on a demiſe, there is no occaſion to ſhew an intereſt ; 
if the defendant means to call Hat in queſtion, he ought to plead 
nil babuit in tenementis, and then the plaintiff muſt ſhew a title, 


in his replication, Beſides, in this caſe, it was not neceſſary 
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that the plaintiff ſhould have an intereſt in the premiſes, for 
nothing was to be paid but for the goods and fixtures. As to 
the appraiſement, it was enough to aver, that he was ready and 
willing. He could not have an actual appraiſement without the 
concurrence of the defendant ; for, from the nature of the con- 
tract, one appraiſer muſt have been named by each. 

Mood, for the plaintiff. —Runnington, for the defendant. 

BULLER, Juſtice, —This is not like a demiſe by deed. Here, 
the plaintiff was to deliver poſſeſſion, and, therefore, he ought to 
have ſhewn, that he had a right ſo todo. With regard to the 
appraiſement, if each was to appoint one, he ſhould have ſhewn, 


that he had appointed one. 
Mood had leave to amend, on payment of coſts. 


The Kine again} The IN HABTITANTS, of 
CORHAMPTON, 


HE court of Quarter Seſſions for the county of Surry, 

confirmed an order of two juſtices, for removing the wife 
and children of one Richard Goodrf, from the pariſh of Croydon, 
to the pariſh of Corbampton, ſubject to the opinion of this court, 
on the following facts: 

Richard Goodiff was originally ſettled at Corhampton. In 1769 
he came to Croydon, and there rented a houſe at 47. 10s. per 
annum. On the roth of June, 1773, the overſeers of the poor 
of Croydon made a rate of 25. in the pound, in this form, vis. 


8 


| Rent, | | | | Occupiers! names. |Sums aſſeſſed. 


| 
L 10, - AB; £2 


4. 9.C. | Richard Goodiſf. 
6 3 


On the 22d of June, one of the overſeers demanded of Goodiff 
85. for the rate, declaring he was aſſeſſed in that ſum for the 
relief of the poor. Goodiff objected, alledging he was not a 
pariſhioner. The overſeer opened the rate- book, and ſhewed 

„ him 


* 
- 


621 


1781. 
— 


LuxToN 


againſt 


RoBinz?o0N, 


[ 599 ] 


Saturday, 
10th Feb, 


When the 
title of the 
rate 15—So 
much in the 
pound, —and 
the pauper's 
name is in- 
ſerted in the 
rate, and alſo 
his yearly 
rent, though 
nothing is 
written 
againſt his 
name in the 
column of 
Sums aſſeſſed, 
this is aſuffici- 
ent rating for 
the purpoſe 
of gaining a 
ſettlement, 
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CASES IN HILARY TERM 


him his 1 name therein, and threatened to diſtrain for the 94. if 
he did not pay it. Goodi if, on this, paid the money directly. 
In the afternoon of the fame day, the overſeer returned, with the 
veſtry clerk, and offered to return the money, ſaying he had 


taken it by miſtake. Goodrff refuſed to receive it. The overſeer 


however left. it, and went aways on which Good threw the 
money after him. 
It was admitted, that Q. C. meant Quære Certificate. 

Mingay, in ſupport of the order, ſaid, he admitted, that, 
in all the caſes where the queſtion had turned upon the way in 
which the perſon meant to be rated was deſcribed, the court had 


inclined to a favourable conſtruction, but that, here, there was 


no rating. There was no ſum put againſt Good!f/'s name. The 
pariſh knew he occupied the houſe, but they never intended to 
rate him. The miſtake of the overſeer, (and corrected ſo ſoon,) 
in ſuppoſing him rated when he was not, could not be binding 


on the pariſh. He cited Rex v. Warblington (a). 


Kirby, Serjeant, and Palmer, on the other fide, inſiſted, that 
the omiſſion of a particular ſum in the column of ** Sum fe ed” 
was ſupplied by the ſtyle of the rate, being a rate of 25, i 
rhe pound, coupled with the entry of 41. oppoſite to Good. F's name, 
in the column of Rent. The caſe of Rex v. Warblington was very 
different in its circumſtances from this, and went upon fraud 
committed by the pauper. _ 

Lord MANSFIELD, (ſtopping Palmer,)—The caſe cited does 
not apply. The payment, there, was not till a year after it ſhould 
have been made, and the overſeer was induced to receive it by a 
miſrepreſentation. There is no queſtion here. The title of the 
rate is Two ſhillings in the pound,” and, in the column of 
Rent, Goodiff"s rent is 4/. This fixes his proportion of the rate. 


For what purpoſe was his name inſerted, if not to rate him? Then, 


has he paid? Yes; and againſt his will ; and the overſeer ſhall 
not have it in his power to ſay, upon reconſidering the matter, 
<< ] have thought better of it, and you ſhall not gain a ſettle- 


FI ment.” 
Both the orders quaſhed [+127]. 


(a) T. 14 Geo. 3. Burr. Settl, Ca. No, 245. 


[4125] Yide, Rex v. Heckmondwicke, ſupra, p. $64, and the caſes there cited, note [#65] 


YATES 
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YATES againſt FRECKLETON, 


CTION on a note of hand. The plaintiff's attorney in 
town had ſent the note to Fox, an attorney at Coventry, 
where the defendant reſided, to preſent it for payment ; and, 

by the letter incloſing it, directed him, if payment ſhould be 
refuſed, to return it immediately to him; adding, that, in that 
*event, he would ſend down a writ to him, to arreſt the defend- 
ant. Fox having accordingly preſented the note, and payment 
being refuſed, he wrote to the attorney in town, to inform him 
of it, and a writ was ſent to him, upon which he arreſted the 
defendant, who gave bail to the ſheriff, Fox, afterwards, got 
an aſſignment of the bail-bond, to the plaintiff, and, ſome time 
afterwards, the defendant paid the debt, and all the coſts then 
incurred, to Fox, who gave him a receipt. After this, the bail 
were ſerved with proceſs and notice of declarations on the bail- 
bond, Fox not having paid the money over to the plaintiff, or his 
attorney, and the attorney having employed another agent, but 
without giving any notice of the change to the defendant. The 
letter to Fox, accompanying the note, had not been ſhewn to 


the defendant, before he paid the money; but, when the proceſs 


on the bail-bond had been ſerved by the new agent, Fox pro- 
duced it to the defendant, to conviace him that he was duly 
authorized to receive the money. 

On Thurſday, the 1ſt of February, Douglas obtained a rule 
for the plaintiff to ſhew cauſe, why the proceedings on the bail- 
bond, ſubſequent to the payment of the debt and coſts by the 
defendant, ſhould not be ſet aſide, with coſts; and all further 
proceedings in the mean time ſtaid. On Saturday, the roth of 
February, this rule was enlarged, with the addition, that Fox, 
on notice to be given him of the rule, ſhould: anſwer the ſeveral 
matters in the afidavits. | 

It was then, and this day, urged, in ſupport of the rule, that 
payment to an agent is the ſame thing as payment to the original 
attorney; and that the plaintiff's attorney ought not to have 
changed his agent, without giving notice to the defendant. 
That, beſides, the letter, here, was to be conſidered as a ſpecial 
authority to receive the money, and, although it had not been 
ſhewn to the defendant before the payment, yet the plaintiff, who 

4 had 
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CASES IN HILARY TERM 


had tlereby, (through his attorney,) veſted the power in Fox, 
ought not to be ſuffered to avail himſelf of that circumſtance. 

Dunning, for the plaintiff.—Caldecot, for Fox. 

The court were clear, that an agent employed to ſue, is not, 
therefore, authoriſed to receive payment. They ſaid, it had been 
formerly doubted, whether payment to the attorney was payment 
to the party, though it was now ſettled to be ſo [1]. That the 
letter, ſo far from importing an authority to receive the money, 


Implied the reverſe, in caſe the note ſhould not be paid volun- 


tarily, becauſe, in that event, Fox was to return it. If it had 
been meant, that he ſhould alſo, in that caſe, receive the money, 
the note would have been left in his cuſtody. 

Fox having made no exculpatory affidavit, an abſolute rule 
was made, that, upon payment, by the defendant, of the debt 
and coſts, (the coſts of this application excepted,) to the plaintiff, 
all further proceedings ſhould be ſtaid; and that Fox ſhould 
pay the debt and coſts to the defendant, and alſo the plaintiff's 
coſts of this application to him, on or before the 1ſt of March, 
otherwiſe an attachment to iſſue againſt him. 


[1] V Powell v. Little, B. R. H. 20 Ges, 2. 1 Blackg. 8. 


BrADBURY againſ} WxrIGHT. 


CTION of replevin. The defendant makes conuſance as 

the bailiff of one Wilkinſon, and then ſtates ;—That Eyre 

and Bretland were ſeiſed in fee of the locus in quo, and that they, 
by indenture, dated the 2oth of April, 1693, bargained and ſold, 
aliened, releaſed, and confirmed, the ſame, to Jordan Brad- 
bury, his heirs and aſſigns, in fee farm, for ever, yielding and 
paying, yearly, to Bretland, his heirs and aſhgns for ever, by 
half yearly payments, at a place and on the times mentioned, the 
yearly rent of 4/. 175. 6d. without any deduction, defalcation 
or abatement fer or in any reſpect what/oever” ; That ſeiſin was 
delivered to him accordingly, and, by virtue of the ſaid premi- 
ſes, Fordan Bradbury became and was ſeiſed in fee of the /ocus in 
guo, and Bretland became and was ſeiſed in fee of the fee-Jarm 
rent of 41. 175. 6d. by the ſaid indenture of feoffment ſo reſerved 


and made payable to him, his heirs and aligns ; 3 Then deduces 2 


title 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 


title to the ſaid /ee-farm rent to Wiltinſon, and alledges, that 
21. 85. 9d. of the ſaid. fee-farm rent for one half year, was in 
arrear, and that the goods were taken as a diſtreſs for the ſame.— 
Plea in bar, as to 2 5. 1d. 2, part of the ſaid 2 /. 85s. 9 d. that, 

by the land tax act of 1778, 176. 4 d. was aſſeſſed on the /ocus 
in quo, that a like rate for the ſaid fee-farm rent would, by a 
uſt proportion, amount to the ſaid 2s. 1d. :; wherefore the 
plaintiff, according to the form of the ſaid ſtatute { 1], did abate, 
deduR, and keep in his hands, the ſaid 25s. f d. 4; and, as to the 
reſidue, he pleaded a tender and refuſal, prior to the time when 
Sc. and, that, after the tender, and before the ſaid diſtreſs was 
ſo made and taken as aforeſaid, no requeſt or demand was made 


of the faid reſidue. —General Demurrer. 

- The queſtion argued by the counſel, upon this record, was, 
whether, by virtue of the words, “ without any deduction, defal- 
« cation, or abatement for or in any reſpect whatſoever,” the 
grantee of the rent was entitled to receive the whole, diſcharged 
of the land tax. Davenport argued for the plaintiff, and Chambre 
for the defendant. 

For the plaintiff, Brewſter v. Kitchen (a), and a caſe of 
Champernon-v. Champernon, before the preſent Lord CHancellor (s), 
were cited. In the firſt, upon a covenant to pay a rent-charge, 
without deduction of any taxes for the ſaid rent, it was held, by 
Lord Holt, and the whole court, that the rent was to be paid in 
full, without deducting the /and-fax impoſed by 4 & 5 Will. 
Mar. This caſe was ſtated to be in point, and one of the rea- 
ſons given by Lord Holt for his opinion in that caſe ſeemed, 
was ſaid, @ fortiori, applicable to the preſent ; for the rent, 
there, was granted in 1649, and, although the preſent form of 
the land-tax, and which was eſtabliſhed -before the queſtion 
aroſe, had not then been introduced, yet, (becauſe taxes of that 
nature, vis. the monthly aſſeſſments, had obtained before that 
time, and there was, in the acts of the Commonwealth, the ſame. 
clauſe as in the then and preſent land-tax acts, for the tenants 
to deduct the tax out of their rent [2},) he thought, that the 
words of exemption muſt have been meant-to-comprehend ſuch 


[1] Vide 4 M. & M. c. 1, $6. Copied | the ſubſequent acts. Qu. If the clauſe re- 
in all the fubſequent land- tax acts. ferred to in the plea (wiz. 5 6,) was in the 
[2]4. & M. c. 1. H 13. Copied in acts of the Commonwealth. 

(a) B. R. HF. 9 W. 3. 1 2 Raym. 317. (2) 1780. 
8. C. 1 Salk, 198. Carth, 438. 
7 taxes 
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taxes if impoſed in future, and to exempt the grantee from the 
burthen of them. As to the preſent caſe, the land-tax had been 
eſtabliſhed in its preſent form juſt the year before the date of 
the deed on which the queſtion ariſes, and, therefore, muſt 


have been in the contemplation of the parties. In Champernon 


v. Champernon, the queſtion was upon the conſtruction of a 
power to make jointures free from taxes, and the Lord Chancel. 


or held, that the land- tax was particularly within the words of 


the power, as being the only tax to which land is abſolutely 
liable. 

Chambre inſiſted, that neither of thoſe two caſes applied, be. 
cauſe, in both, the word Zaxes' was expreſsly uſed. So, in 
Hoopwood v. Barefoot, where the tenant was alſo held liable to 
the land-tax, the words were ſtill ſtronger, ** And all ſums that 
© now are or ſhall be afeſed or taxed for and in reſpet of the 
« premiſes, for chimney money, church and poor, or otherwiſe (a).“ 
He ſaid, the queſtion was, whether the defendant was entitled 
to the exemption, notwithſtanding the clauſe in the land-tax 
acts, by which, landlords, owners, and proprietors of lands, 


are authorized to abate and deduct a proportionable part, out of 


every fee-farm rent or other annual rent payable out of their 
lands, of the rate faxed or aſſeſſed on them (5). To entitle him 


to ſuch exemption, the words taxes or afſefſments ought to have 


been uſed. The ſtatute provides, by another clauſe, That 
«© nothing therein contained ſhall be conſtrued to alter, change, 
e determine, or make void, any contracts, covenants, or agree- 
« ments whatſoever, between landlord and tenant, or any other 
« perſons, touching the payment of taxes and aſſeſſments (c). 
But neither could a caſe where nothing is ſaid about Zaxes or 
afſeſſments, be brought within that clauſe. The general ex- 
preſſions in the deed ought not to be extended to parliamentary 
impoſitions. They were a ſort of words of courſe, and, in 
truth, meant nothing more than was comprehended in the re- 
ſervation itſelf. With regard to the argument drawn from the 


time when the deed was made, it was to be conſidered, that the 


land-tax was then only occaſional, and, therefore, it was not 
to be preſumed, that the parties foreſaw the permanent renewal of 
it, or had it at all in contemplation. 


(a) B. R. T. 8 Ann. 11 Med, 238, (c) 4 Geo, 3. e. 2. & 32. 4 V. & M. 
(6) 4 N. SM. c. 1.56, ä c. 1. § 34. | 


BULLER, 
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BuLLER, Juſtice, aſked, if this did not, on the pleadings, 
appear to be that ſort of rent for which there was no remedy by 
diſtreſs at common law, for he conceived, that, ſince the ſtatute 
of Quia emptores, a rent granted in fee could not be diſtrai ned 
for, without an expreſs clauſe making it a rent-charge ; and he 
denied Davenport's anſwer to this, v/z. that fee-farm rents were 
rent-charges; obſerving, that, by the definitions in all the 
books, the appellation of ** Fee-farm”” only reſpected the pro- 

tion between the amount of the rent and the value of the 
land [1]. If this rent was a rent-ſeck, he ſaid the diſtreſs could 
not be ſupported but on the authority of 4 Geo. 2. c. 28.F 5. 


[1] Feodi Firma appellatur, eum quis, ex 
done wel conceſſiont alter ius, prædia tenuerit fbi 
et heredibus ſuis, reddendo vel dimidiam vel 
tertiam, vel ad minus, quartam partem veri 
waloris. Tenens hujuſmodi ad nulla ſervitia 
obligatur nf que in ipſa cbartä continentur, 
except4 fidelitate, guæ omnibus tenuris incum- 
bet.“ Spelm, Gleſ. 221. col, 1. Cheſcun fee- 
« farm ſera entend le veraye value del terre, gui 
«2f le cauſe n'eura ent reliefe.” Brooke Abr. 
Title Releife, 201, pl. 5. 8. Cites 45 Ed. 3. 
15. and Old Tenures. 

Blaci fone, (Comm. vol. 2. p. 43.) ſays 
« A fee- farm rent is a rem- charge in fee, 
« iſſuing out of an eſtate in fee, of at leaſt 
« one fourth of the value of the land 
« at the time of its reſervation,” And he 
cites Co. Littl. 143; which does, at firſt, 
ſem to authorize his definition; for the 
words of Lord Cate are, It, (i. e. a rent re- 
« ſerved by deed, with a clauſe of diſtreſs,) 
* 1s called a rent charge, becauſe the land, 
« for payment thereof, is charged with a 
* diſtreſs;“ and then, he goes on, imme- 
diately, to ſay, © If it be to the whole va- 
<« lue of the land, or to the fourth part of 
„the value, then the rent is called a fee- 
* farm.” Blackſtone, probably, according 
to the moſt natural. and obvious conſtruction, 
underſtood the pronoun * ir in the ſecond 
ſentence, to relate to the ſame thing as in 
the former ſentence, wiz. to rent- charge. 
But it ſhould ſeem, on confidering the au- 
thorities above referred to, (though they do 


[+128] Yide Mr. Hargrave's Edition of 
Co. Littl. p. 144. 4, Note (5), where the very 
learned editor is of opinion, ** that the 


3 


—— 


[ 


| 


not expre/cly exclude the idea of diftreſs,) 
together with the text of Littleton, that, 
by an inverſion of language not untom- 
mon even now, but frequently preferred, 
from affectation, in Lord Co4e's time, the 


relative, in the ſecond ſentence, is placed e- 
Fore the noun ſubſtantive, wiz. ** the rent, 


to which it refers, and, therefore the ſentence 
ought to be underſtood as diſtin and inde- 
pendent of the preceding one, and as if it 


had run thus; rte rent (i. e. a rent certain 


*« reſerved to a man and his heirs, which is 
«* what Littleton is ſpeaking of,) if ir be to the 
«© whole value, of the land, or to the fourth 


ce part of the value, is called a fle- farm. 


If this is the true conſtruction, the inference 
is, that the deſcription of fee-farm, taken 
by itſelf, does not imply a power of diſtreſs ; 


which ſeems to have been what Buller, 


Juſtice, hinted at. But a rent in fee, of 
the proportion required, would not ceaſe to 
be a fre- farm rent, becauſe a power of diſ- 
treſs was ſuper- added. A fre- farm rent may 
either be a rent-ſeck or a rent- charge, and, 
(till the ſtatute of guia emprores,) might 
have been a rent-ſervice [#128]. But then, 
in pleading, in order to juſtify in replevin, 
it would be neceſſary, not only to ſhew that 
the reut was a fte. farm rent, but alſo to call 
it a rent-charge, or to ſtate that a power 
of diſtreſs was annexed to it. This, proba- 
bly, could not have been done here, be- 
cauſe, in fat, no ſuch power was given by 
the deed. 


term ©* fze-farm” is not properly applicable 


to any rents, except rents-/ervice,” 


and 
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CASES IN HILARY TERM 


and the avowry had not ſtated, (according to that ſtatute,) that 
the rent had been duly anſwered or paid for the ſpace of three 
years, within the ſpace of 20 years before the firſt day of the 
ſeſſion of parliament when the ſtatute paſſed. 
Davenport, then ſaid, he was inclined to think, the right 


diſtrain was admitted by the plea. 


On the principal point, Lord MAN SPIEL p ſaid, with regard to 


 Chambre's obſervations on the caſes, that, in none of them; was 


there any mention of a ſubſequent land-tax. There could be 
no words ſtronger than thoſe in-the .preſent caſe ; and-it would 
not have been clearer if the deed had Pl, «without any deduction, 
« Jefalcation, or abatement for taxes.” He ſaid, he thought 


there were caſes in the equity books on this point, and deſired 


the cauſe to ſtand over till this day, that they — be looked 


into. 
1, The court now, on the principal point, declared their 


opinion, that the rent ſhould be paid without any deduction for 
the /and-tax; and founded themſelves on the authority of the 
caſes cited from Lord Raymond, Salkeld, Cartbew, and 11 Med. 


2. As to the other point; they were of opinion againſt the de- 
fendant, for that the rent was, in its nature, a rent-ſeck, and 
the party could not diſtrain but under the ſtatute, and, there- 
fore, in his avowry, he ought to have brought his caſe within it. 

But, as the merits were in the defendant's favour, it was 


agreed, that the demurrer ſhould be allowed, without coſts on 


either ſide. 


The End of HilARxVY Term 21 GRORGE III. 


CASES 


| 


C 


ARGUED and DETERMINED 


IN THE 


Court f KING's BEN CH, 


INC 
Eaſter Term, 


In the Twenty-firſt Year of the Reign of GEORGE III. 


PEARSON againſt CAM TI ON. Wedneſiay 
2d May, 


UNNING was to have ſhewn cauſe againſt a rule for a An appariter 

prohibition to the eccleſiaſtical court, in a ſuit, by an ap- — rinarg 
paritor, for his fees ; but he mentioned, that he found it had been "= for his 
decided, that a proctor or regiſter cannot maintain ſuch a ſuit, s 
and for this cited Pollard v. Gerrard (a) [1]; and, as this caſe 
ſeemed to be within the ſame reaſon, he withdrew his oppoſition 
to the rule. 

The rule made abſolute. 
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II] Vide, alſo, Jobnſon v. Lee, B. R. T. 8 Vill. 3. 5 Mod. 238. 


(a) B. R. M. 13 V. 3. Ld. Raym. 703. 
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If a man who 
is inſolvent 


has conveyed 
his eſtate to 
_ truſtees for 


the payment 
of his debts, 


and after- 


wards, before 
the truſt is 
performed, 


gets fraudu- 


lently into 


poſſeſſion, a 


reſidence of 


40 days will 
not gain a 
ſettlement. 
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3 


* The KING againſt the INHABITAN Ts of St. 


MicHatls, in BAT E. 


H E court of Quarter Seſſions for the county of Somerſet 
confirmed an order of two Juſtices, for the removal of 

Fohn Freeman, from Walcott, to St. Michael's in Bath, and ſtated, 
«© That the pauper, being entitled to two freehold houſes in Val. 
cott, one of the value of 281. a year, the other of 26 J. a year, in 
1778, cohveyed them, by leaſe and releaſe, to truſtees, in truſt; to 


be ſold, and the money ariſing from the ſale to be paid, firſt in 


diſcharge of two mortgages due thereon amounting to 500 J. 
afterwards to his other creditors rateably, and the ſurplus, if 
any, to him, his executors, adminiſtrators, and aſſigns; That 


the houſes were both let to other perſons at the time of the con- 


veyance, and the pauper then reſided in a public houſe in the 
pariſh of St. Michael at the rent of 40/7. per annum, which he 
had occupied ſeveral years, till he failed; That, afterwards, one 
of the houſes becoming void, the truſtees having the poſſefſion 
and the key thereof, employed one Betty Farrant, then a lodger 


in the pauper's houſe, to clean the ſaid vacant houſe, and paid 


her 3s. for fo doing, and delivered her the key for that purpoſe, 
which having done, ſhe placed the key in the bar of the public 
houfe, among ſome other things of her own which the kept 
there, intending afterwards to re- deliver it to the truſtees, but 
that the pauper's wife took it from thence, and took poſſeſſion 
of the vacant houſe, and, with her hufband, had continued there 
ever ſince to the time of the removal, being in the whole, one 
year and three quarters; That one of the truſtees, ſeeing her 
carrying her goods thither, gave her notice that ſhe was doing 
wrong, not having the conſent of either the truſtees or creditors, 
to which ſhe replied, I am going to my own eſtate, for I and 
„ the children can't lie in the ſtreet ;” That the premiſes had 
not yet been ſold by the truſtees; That. the value thereof was 
about 650 J. at preſent, but at the time of the conveyance was 
ſomething more; 'That the debts owing by the pauper, for 
which ſuch truſt deed was executed, including the two mortga- 
ges, were 881/. and upwards ; That it did not appear, on that 
deed, how the annual rents were to be diſpoſed of, till the ſale 


mould be made.” ö 
Dunning, 


IN THE TWENTV-FIRST YEAR OF GEORGE III. 


Dunning, and Burroughs, in ſupport of the removal, contend- 
ed, that the pauper had no property in Valcott by which he 
could gain a ſettlement, for that the conveyance diveſted the 
whole of his intereſt for the benefit of the creditors, the debts 
being more than the value. They likened this to the caſes of 
perſons entitled to adminiſtration or dower, who reſide without 
adminiſtration being granted, or dower aſſigned, and cited Rex 
v. Widworthy (6), and Rex v. Painfwick (c), to ſhew, that ſuch 
perſonsdo not gain a ſettlement [129]. It muſt, they ſaid, be in- 
tended, that the truſtees were to have the immediate profits, 
as they had the poſſeſſion. That the caſe of Rex v. Natland (d). 
which would perhaps be relied on by the counſel on the other 
fide, was only an opinion of GouvLD, Fy/itce, on the circuit and 
was-not argued on the merits, in this court. If they were to admit 


that the pauper had a right to have reſided till the ſale, yet they 


inſiſted, that he could not have gained a ſettlement under the 
circumſtances which had happened, - becauſe the policfiion was 
acquired by wrong. | 

Gould, and Morris, argued, againſt the — that the truſtees 
had no beneficial, and the creditors no legal, intereſt, The be- 
neficial intereſt remained in the grantor till the ſale, and there 
was no doubt but that a ſettlement might be acquired by an 
equitable eſtate. If this caſe differed from that of a mortgagor 
in poſſeſſion, it was ſtronger in favour of the ſettlement, be- 
cauſe a mortgagee has both the legal and a beneficial intereſt. 
This did not reſemble the caſe of Rex v. Widwortby, becauſe, 
till adminiſtration, nobody has a right where there are ſeveral 
nextof kin. A ſole next of kin would gain a ſettlement before 
adminiſtration. In Rex v. Painſwick, it was argued, and could 


not. be denied, that there were many things that might bar 


the dower, and prevent an aſſignment from being ever made. 
AsToN, Juſtice, was diflatisfied with the deciſion in that caſe. 
Here, the pauper, at any time, might have prevented the ſale, by 
tendering the money. The tuts could not have maintained 
an ejectment againſt him till after the ſale, and by joining with 
the vendee. Theſe were private tranſactions, which the pariſh 
had no right to pry into, and the court would not, in a ſettle- 
„ (6) 7. 10 U 11 Geo, 2. Burr. Seitl. Cafes; No. 243. 8 | 
No. 34. (4) M. 15 Geo. 3. Burr, Setil. Cafes 
) 7. 14 Geo. 3. Burr, Setl. Caſes | No. 247. by 


[+129] Fide Rex v. North Curry, M. 22 Geo. 3. 
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CASES IN EASTER TERM | 


* ment caſe, enter into the amount of a man's debts, nor enquire 
whether there would, or would not, be a ſurplus. They alfo 
relied on Rex v. Natland, and mentioned a caſe of a deviſe to 
truſtees to ſell, where the teſtator's children continued to reſide, 
and gained a ſettlement; and ſaid it muſt have been the ſame, if 
the deviſe had been to ſell to pay debts. 

Lord MansFitELD,—If the eſtate on which a 3 reſides 
is ſubſtantially his property, ?hat is ſufficient, whatever forms of 
conveyance there may be; and, therefore, a mortgagor in poſſeſſion 
gains a ſettlement, becauſe the mortgagee, notwithſtanding the 
form, has but a chattel, and the mortgage is only a ſecurity, It 
is an affront to common ſenfe to ſay the mortgagor is not the 
real owner. But here, what intereſt had the pauper in this 
eſtate? He made an immediate conveyance to truſtees, not a 


mortgage, to ſell and pay off two mortgages and other debts, 


Saturday, 
5th May. 


An original 


order of 
baſtardy may 
be made at 
the Quarter 
Sem̃ons. 


and when this conveyance was made, it was ſo doubtful whether 
there would be any ſurplus, that the deed ſays that he ſhall have 
the ſurplus, any. He had only a chance of a reſidue, and 
had not a right to continue a moment in poſſeſſion. A mortga- 
gor has a right to the poſſeſſion till the mortgagee brings an 
ejectment. After the mortgagee has got into poſſeſſion be might 
gain a ſettlement. There is ſtill another and a ſtronger ground, 
in this caſe, for the poſſeſſion was gained by fraud. 

Wir TES, and AsHHURSsT, Juſtices, of the ſame opinion. 

BULLER, Juſtice, —I am of the ſame opinion. To make this 


reſemble the caſe of a mortgagor, an inſtance muſt be ſhewn in 


which the mortgagee had been in poſleflion, and has loſt it again 


by fraud. TER 0” 
Both the orders confirmed, 


The KING again} GRRHAVES. 


N original order of baſtardy was made at the Nottzugham- 

ſhire Seſſions, (Eaſter 1780,) which having been removed 

into this court, and a rule granted to ſhew cauſe, why it ſhould 

not be quaſhed, the court deſired the counſel againſt the order 
to begin. 

Baldwin ſtated the principal objection to be, that the Seſſions 

have no original juriſdiction in making orders of baſtardy, and 


4 | mentioned 


N THE TWENTY-FIRST YEAR OF GEORGE II. 633 


mentioned Dr. Burn's opinion and reaſoning on that point (e), 1781. 


and Wood's or Pridgeon's Caje in Bulſtrode .f. — 

Howorthb, in ſupport of the order, ſaid, there were four or 3 
five caſes which had decided that the ſtatute of Car. 1. , gives e e 
the Seffions an original juriſdiction. [*611] 


\ BULLER, Juſtice, read, from Bott (5), Slater 8 Caſe (:), and 
the court were clearly of opinion, that the Seſſions have an original 


Juriſdiction [2]. 
The order confirmed. 


[2] Vide Rex v. Cleg, M. 8 Geo. 1.1 Str. | that ground, but, on the contrary, the au- 


475, where an original order made at ſeſſions | thority to. make ſuch an order was admitted. 
was confirmed, ' It was not objected to on | 


(%) Burn's Juſtice, 1 3th Ed. wel. 1. p. 195. (g) 3 Car. 1. c. 4. 
Y. R. 13 Car. 1. 2 Pulftr. 355. S. C. (5) Bott 2nd. Ed. 5p. 119. 
Cro, Car. 341, 350. () B. R. E. 13 Car. 1. Cro. Car. 470. 
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Pac ock againſt RuoDtEs and another. Tueſday 
| 9 8th May. 


N an action upon an inland bill of exchange, which was A bill of ex- 

tried before WIL LES, Juſtice, at the laſt Spring Aſſizes for +=: Fo 

Yorkſhire, a verdict, by conſent, was found for the plaintiff, 2 | 

. | g eing ſtolen 

ſubject to the opinion of the court on a ſpecial caſe, ſtating the and nego- 

following facts. —＋ 3 
« The bill was drawn at Halifax, on the gth of Auguſt, — : 

1780, by the defendants, upon Smith, Payne, & Smith, pay- it againſt the 

able to William Ingham, or order, 31 days after date, for va- Aer. 

lue received. It was indorſed by William Ingham, and was 

preſented by the plaintiff for acceptance and payment, but 

both were refuſed, of which due notice was given by the plain- 

tiff to the defendants, and the money demanded of the defend- 

ants, The plaintiff, who was a mercer at Scarborough, received 

the bill from a man not known, who called himſelf William 

Brown, and, by that name, indorſed the bill to the plaintiff, of 

whom he bought cloth, and other articlesin the way of the plain- 

tift's trade as a mercer, in his ſhop at Scarborough, and paid him 

that bill, the value whereof the plaintiff gave to the buyer in 

cloth and other articles, and caſh, and ſmall bills. The 

plaintiff did not know the defendants, but had before, in his 

ſhop, received bills drawn by them, which were duly paid, 

7Y Milliam 
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1781. William Ingham, to whom the bill was payable, indorſed it; 

—— *Yobn Daltry received it from him, and indorſed it ; Foſeph 

3 971 F.ſber received it from John Daltry ; and it was ſtolen from 

Rnopks. Tofeph Fiſher, at York, (without any indorſement or transfer 

[*612] thereof by him,) along with other bills in his pocket-book, 

whereof his pocket was picked, before the plaintiff took it in 

payment as aforeſaid. The plaintiff declared as indorſee of 
Ingham.” : | 5 

Mood for the plaintiff, argued, that the bill was taken, by 

Peacock, in the ordinary courſe of buſineſs, and there was no 

pretence that he had notice that it had been obtained unfairly. 

If he had, he admitted that he could not recover. A bill in- 

dorſed by the payee, is to be conſidered to all intents as cath, 

unleſs he chuſes to reſtrain its currency, which he may do by a 

ſpecial indorſement, as, Pay the contents to William Fiſher (i).“ 

The very object in view, in making negotiable ſecurities, is, 

that they may ſerve the purpoſes of caſh. The caſe of Miller 

v. Race (I), although the queſtion there aroſe upon a bank-note, 

eſtabliſhes the principle juſt ſtated. If this bill had not been 

ſtolen, but loſt, the owner might have maintained rover againſt 

the finder, but ſtill the Sond fide holder would have been entitled 

to recover upon it. This was determined, with reſpec to a note 

upon a banker payable to 4. or bearer, in the caſe of Grant 

v. Vaughan (m). Here, the bill was indorſed blank, but at was 

the ſame thing in effect, as if it had been made payable to the 

bearer. A blank indorſement is an indorſement to all the world; 

to any body who ſhall happen to be the bearer. There was a caſe 

of Francis v. Mott, directly in point to the preſent, tried before 

Lord MANSFIELD, two or three years ago. There, a bill with 

blank indorſements had been picked out of the holder's pocket, at 

Mancheſter races. Being offered in payment to a houſe at Man- 

chefler, who did not know the perſons whoſe names appeared 

upon it, they ſent to enquire about their credit, and finding 

them reſponſible, gave a valuable conſideration for it, and ſent 

it to their correſpondent at London. He carried it to the drawee 

for acceptance, who detained it, and ſaid it was ſtolen ; upon 

which the houſe at Manchefter brought an action againſt the 

drawer. The Attorney General was for the defendant and Mr, 


(J) B. R. H. 3x Geo. 2. 1 Burr. 452. 
(m) B. R. oy Geo. I" "3 Burr. 15 16. 
» Dunning 


(4) V de Archer v. The Bank ef England, 
infra, P+ 637. 
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Dunning for the plaintiff, The Attorney General attempted to 
' ſhew, that the defendants knew the bill had been unfairly ob- 
&tained, and, having failed in that proof, he gave up the cauſe, 
and the plaintiff recovered. The argument on the part of the 
preſent defendants, would extend to all caſes of fraud and 
impoſition, as well as theft, and would ſtop the currency of 
bills of exchange, becauſe it would rende: it neceſſary for every 
indorſee to infiſt upon proof of all the circumſtances, and the 
manner in which the bill came to the indorfor. As the ne- 
gligence, in this caſe, was on the part of the perſon who loſt 
the bill, the loſs ought to fall upon him; not upon the 
plaintiff, | 

Fearnly, for the defendants, —The caſes on this ſubject are all 
modern, but all of them eſtabliſh a diſtinction between bank 
notes, or banker's caſh notes payable to bearer, and indorſe- 
able bills or notes. The two firſt ſorts only are conſidered as 
caſlh, No caſe that I have found is exactly in point to that 
before the court. In Price v. Neale (n), which was the caſe 
of a forged bill, that had been accepted, and paid to the de- 
fendant in the courſe of trade, your Lordſhip held, that the 


acceptor, having given credit to it by his acceptance, ſhould not 


recover back what he had paid to a bond fide holder; but, in the 
preſent caſe, there was no acceptance. Walmſley v. Child (o), 


before Lord HaRDwicke, was upon caſh notes payable to 


bearer. Lord HoLT makes the diſtinction between bills and 
caſh notes, in Taſſel & Lee v. Lewis (p. So, in Hodges v. 


Steward, bills payable to bearer, and bills payable to order, are 


diſtinguiſhed (7). Every indorſement of a bill of exchange is 
conſidered as a new bill. This was laid down by your Lordſhip 
in Heylin v. Adamſon (r) ; and, in Miller v. Race, a bill is confi- 
dered as being only a ſecurity or document for a debt. The caſe 
of The Executors of Devallar v. Herring (s), ſeems exactly in point 
for the defendants. It is there laid down, that, if the indorfec 
of a promiſſory note loſe it, and the finder pay it away in the 
courie of trade, the indorſee may maintain Zrover againſt the 
perſon to whom it has been ſo paid. The arguments from in- 


(n) B. R. M. 3 G. 3. 3 Burr. 1354. (r) Z. R. M. 32 G. 40 
(3) Canc. 11 Dec. 1749. 1 Pez. 341. | 674. | 
) Ld. Raym. 743. 1 (s) Scacc. T. 9 G. 1. 9 Mod. 44. 47. 
(eg) B. K. 3 VW. & M. 1 Salk. 125. 
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CASES EN EASTER TERM 


convenience arc in favour of the defendants. No man is obliged 
to take a bill of exchange in payment. A trader ſhould not, 
in prudence, take a bill, unleſs he know the perſon from 
whom he receives it. But, if the law were as contended for on 
the part of the plaintiff, the temptations to theft would be in- 
crealed. | 

Lord MANsFIELD told Wood, he need not reply, and deli. 
vered the opinion of the court, as follows. | 

Lord MansFIELD,—l am glad this queſtion was ſaved, not 
for any difficulty there is in the caſe, but becauſe it is important 


| that general commercial points ſhould be publickly decided. 


The holder of a bill of exchange, or promiſſory note, is not to 
be conſidered in the light of an aſſignee of the payee. An 
aſſignee muſt take the thing aſſigned, ſubject to all the equity to 
which the original party was ſubject. If this rule applied to bills 
and promiſſory notes, it would ſtop their currency. The law is 
ſettled, that a holder, coming fairly by a bill or note, has no- 
thing to do with the tranſaction between the original parties; 


unleſs, perhaps, in the ſingle cafe, (which is a hard one, but 


has been determined,) of a note for money won at play (2). I 
ſee no difterence between a note indorſed blank, and one payable 
to bearer. They both go by delivery, and poſſeſſion proves pro- 
perty in both caſes. The queſtion of mala fides was for the 
conſideration of the jury. The circumſtances, that the buyer 
and alſo the drawers were ſtrangers to the plaintiff, and that he 
took the bill for goods on which he had a profit, were grounds 
of ſuſpicion, very fit for their conſideration. But they have 


conſidered them, and have found it was received in the courſe 


of trade, and, therefore, the caſe is clear, and within the 
principle of all thoſe Mr. Jed has cited, from that of 
Miller v. Race, downwards, to that determined by me at Nj 
Prius, - | 

The Poftea to be delivered to the plaintiff. 


[. Vide Lowe v. Waller, T. 21 Geo. 3. infra, 708. 
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1781. 

Conn — 

WorTLEY againſt RAVNER. Wedneſday, 
| gth May. 


{NN a plea of coverture, in an action of debt upon a judg- On a plea of 


ment, a verdict was found for the defendant, and a writ 3 


of fieri facias ſued out for the coſts, commanding the ſheriff to fer _—_ 
levy and pay them to the defendant, and her huſband. A rule huþband can- 
was granted to ſhew cauſe, why the writ, and proceedings e 
thereon, ſhould not be ſet aſide for irregularity, it being a maxim, ots, without 
that a perſon, not a party to the record, cannot be benefited, FOnes, 

nor charged by the proceſs, without a ſcire facias. | 
Cauſe was this day ſhewn ; but the court was clearly of opi- 
nion, that the proceedings' were irregular, 

ASHHURST, Juſtice, ſaid, the wife might have had proceſs 
in her own name, becauſe, the plaintiff having declared againſt 615 ] 
her as ſole, he was concluded from denying it. 

The Attorney General, for the plaintiff,—Dunning, for the 
defendant, 
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[1] Vide Penoyer v. Brace. T. ꝙ Will. 3. 1 Ld. Raym. 244. 


Axchz and others againſt the Governor and Company 


- "Thurſday, 
of the BANK of ENGLAND. — 4 


| | A bill of ex- 
NE Captain Dahl, a Dane, and reſident in Denmark, change being 


being indebted to the houſe of Claus Heide & Co. in 3 


FRE SD == , - to C or order 
„applied to one Maſtue, to procure him a bill, in order i aa 


to diſcharge the debt. Maſtue accordingly obtained a bill from by C in theſe 
the plaintiffs at Chriſtiana on Claus Heide & Co. with whom —_— 
they had a correſpondence ; which bill was as follows“ Chriſs mult be cre- 


* tiana, 17th January, 1778. Two months after ſight, pleaſe — 


« 3 count,” —D 
to pay this, our /o/a bill of exchange, to Mr. Jens Mæſtue, bikng indebe- 
* or order, one hundred and twenty pounds ſterling, value in ” — 7 and 
: : the bill being 
account, and place it to account, as per advice from Karen ſent to B, 

i and accepted 
by him, and he having given D notice that he had received it and placed it to D's account, this is ſuck 
a ſpecial indorſement as reſtrains the negotiability of the bill —And-1f, afterwards, a forged indorſement 
purporting to be by D to pay to E, or order, is written upon it, and the bill is diſcounted, the perſon diſ- 
counting it ſhall ſtand to the loſs.—And if anagent of 4, (B having become inſolvent,) pay the money for 4, 
and take up the bill, 4 may recover back the money paid by his agent to the perſon who diſcounted it, in an 
ation. for money had and received. | : 


a T Ls 
8 . 


— A 1 ²˙ ü 
. r yas ares IT 2 
222... 


— 
I. 


1 
CE, „ * 
r 
LY, ; 
+ 
þ _ d 
"* 
3 4 
4 
—— 
\ 1630 
TIS 
$2 
34H 
* 2 Hob 
34 i"; 
81 10 
r 
8 85 
M F 27% 
F; ds 
14 
14 "WY 
of 4 : 
_ = 
az N 1 4 
. KY 
pe # hab 
_—— 
4 
TN N 
| " 7s 
: ** * 
„ 
1 
Fi *. 
pe 
„ i 4 
435, 2; : 
er 
14 1 
: 
"'S.- 
$1 1 
* 
£ '" 
j \ 
a: # 1 
N 
Ar 
1 
wo. 
1 
18 
wu 
$0 
F008 
-F 
f iv 
£3 
FR” . 
Wa - 
BY 
45 
15 3% 
he 
» 
1 " 
” 1 
. 
19 * 
4 
'T 'Y 
4 
1 
4 
7 44 
þ 
1 
14 
* 
10 
AS 
* 
3» 
YN 
47 
+= 
by » 
"= 
1 


88 —— 
x 
. 2 * 5 5 
5 * nm 
A er, Io iis. 
© 0 ri Sb. 3 


of LX OGLAN D. 


— fa wok hog. —— Gags „„ « 4 
++ „ p = 


- o 
= — ods we 
rr 
N K ö — 7 * * r 2 - GS 
U— LI CI r — , 28 nm 8 
. 


CASES IN EASTER TERM 


e widow of Chriſtian Ancher, & ſons. To Maſieurs Clay; 
% Heide & Co. of London.” —On this bill was written by 
Mxz/lue, an indorſement, in the Daniſh language, of this j im- 
port: —“ The within muſt be credited to Captain Morten 
% Larſen Dabl, value in account. Chriftiana. 17th January, 
«1730, Jens Mau“ — And it was remitted to Claus Heide 
& Co. in the following letter: —** Agreeable to the defire of 
Captain Morten Larſen Dabl of Arendall, T have incloſed, 
* for his account, ſent you Karen Ancher & ſons” bill, on 
«« yourſelves, for 120 J. which you will, on receipt, be pleaſed 
«to credit his account with, and adviſe him of the fame” _ 
The bill was received by Claus Heide & Co. and accepted, and 
they gave notice to the plaintiffs, and to Dabl, that they had 
received it, and placed it to his account. Afterwards, a forged 
indorſement, in Engliſb, was written upon it, as follows: —“ For 
me, to pay Mr. Detlef D. Muller, or order. Morten L. Dahl.” — 
Muller, who was a clerk in the houſe of the acceptors, carried 
the bill, thus indorſed, but which never had been in the hands 
of Dabl, to the Bank, and indorſed it with his own name, upon 
which it was diſcounted, in the ordinary courſe of buſineſs. 
When the day of payment came, the acceptors haying become 
inſolvent, and Muller having abſconded, the bill was proteſted ; 
and one Fulgberg, as a friend or agent for the plaintiffs, came 
to the Bark, and paid it for their honour as the drawers ; but, 
the forgery having been diſcovered, this action for money had and 
received was brought againſt the Bank, on the ground, that the 
bi}l was not negotiable, on account of the ſpecial indorſement, 
and that it had, therefore, been diſcounted by the Bark, in theit 
own wrong, and the V paid by Fulgberg, to take it up, paid 
by miſtake. 

The cauſe was tried at Guildhall, before Lord MANSFIELD, 
at the Sittings aſter laſt Term, when his Lordſhip directed a non- 
uit: and it now came on in court, on a motion for ſetting aſide 
the nonſuit, and granting a new trial. 

The Attorney General, for the defendants, —The Bank is per- 
fectly innocent of any fraud. The bill was in their hands for a 
valuable conſideration. The drawers, by bringing this action, 
adopt the payment by Fulgberg, and make him their agent, 
and, when a drawer pays a bill, it becomes a matter of account be- 
tween him and the acceptor, and all the indorſors are diſcharged. 
This bill was originally drawn payable to order, but the par- 


ticular indorſement, it is ſaid, made it not negotiable, There 
| | can 


IN THE TWENTV-FIRST YEAR OF GEORGE III. 639 
ein be no doubt, however, but that Dab/ might ſtill have in- 1781. * 
dorſed and negotiated it. It is true, as his name is forged, he FD 
never can be called upon as an indorſor, but his debt is diſ- W 
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. . 3 : againſt 1 
charged by the credit given him by Claus Heide & Co. * -.-opis q 
| Dunning, and Davenport, for the plaintiffs, — The bill was taken 8 8 
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up by the plaintiffs' agent, without authority, but it was bond 
ade, and for the beſt, and therefore they have done right to in- « 
demnify him. The parties are all innocent, but the Bank have 

been negligent, and the miftake in paying them ought to be recti- 

fied, The Attorney General's rule, as to the diſcharge of in- 
dorſors, by the payment by the drawer, applies only where the 

drawer has paid with a full knowledge of the circumſtances, 

If the Bank, in this caſe, could not have ſued the drawers, they 

cannot retain the money; which brings it to the queſtion, whe- 

ther a bill that has once been negotiable, muſt always continue 

ſo, and cannot have that quality reſtrained by a particular in- 

dorſement as * pay to A B, and no one elſe”, or the like, [| 617] 
The conſtant practice, with regard to remittances of rents from a 
the country, ſhews, tkat negotiability may be reſtrained in that 

manner. Thoſe remittances are made by bills payable to order, 

but are generally indorſed by the payee to his banker, without 

ſaying ** or order, for the expreſs purpoſe of ſtopping their ne- 
gotiability. If a bill gets to the drawee, its negotiability ceaſes; 

This had been in the hands of the drawees. Notice was given 

by them to the plaintiffs, that they had received it, and to Dapl, 

that they had applied it to the diſcharge of his debt. | 

Lord MANnsFIELD,—The ground of the nonſuit was, that the 

purpoſe for which the bill was drawn was anſwered, it having 

been applied to the credit of Dahl, and he having acquieſced. 

It therefore occurred to me, that the drawers had received no 

injury, and had no intereſt, But, (which was not attended to at 

the trial,) there has been a ſecond payment for the honour of the 

plaintiffs, and it is contended, that a conſideration has ariſen on 

that ſecond payment. Where there is equal equity, poſſeſſion 

muſt prevail; and the equity is equal between perſons who have 

been equally innocent, and equally diligent. The queſtion, 
therefore, is, whether the Ban# has been equally diligent. A 

bill, though once negotiable, is certainly capable of being 
reſtrained, I remember this being determined upon argument. 

A blank indorſement, makes the bill payable to bearer, but, by a 

ſpecial indorſement the holder may ſtop the negotiability.  Mxfue - 
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ANCHER 
againſt 
The BANK 
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did ſo here. It does not ſeem to me, that, after the ſpecial in. 
dorſement by Mæſtue, Dabl himſelf could have indorſed it over, 
Maſtue did not mean to make himſelf anſwerable as an indorfor, 
or to enable Dab l to raiſe money on the bill. The Bark could 
not have maintained an action, on the. bill, againſt the plaintiffs, 
It was their negligence not to read the ſpecial indorſement. 
WILIISs, Juftice,—lI am of the ſame opinion. The queſtion 


| is , whether the negotiability is not reſtrained by the indorſement; 


16 18 ] 


and I think it is. The Bank either did read, or ought to have 
read, the indorſement. The only doubt is, what ſhould be the 
effect of the bill's having been taken up by a third perſon ; but 
I think he muſt be taken to be the agent of the plaintiffs. 
ASHHURST, Fuftice,—lI am of the ſame opinion. The queſ- 
tion is, did the Bank uſe due diligence? If they had attended to 


the indorſement, they would not have diſcounted the bill, 1 


think Dah/ himſelf could not have indorſed it. It was never 
the intention that Claus Heide & Co. ſhould pay money to Deb); 
but only that the amount ſhould be ſet off in his account, If 
the Bank have taken a bill not negotiable, it is their own fault, 
and they are not entitled to retain the money which has been paid 
them by miſtake. 

BULLER, Juſtice, —I have the misfortune to differ from the 
reſt of the court. As to the forgery, it was decided, in the caſe 
of Price v. Neale, in this court (a), that if a forged bill has been 
taken up, the money ſhall not be recovered back from an inno- 


cent indorſee. Therefore, as againſt ſuch an indorſee, the 


forgery is not material. As to the indorſement by Maſtue, it 
amounts to an indorſement to Dahl, and makes him the proprie- 
tor; and, the bill being originally negotiable, it ſeems to me 
to have continued ſo. What is called a reſtrained indorſement, 
ig. that the bill was to be credited to Dal, appears to amount 
to the ſame thing as Pay to Dabl. The words © or order are 
omitted, but it has been determined, that ſuch omiſſion does not 
ſtop the negotiability of a bill [+130]. The circumſtance, that 


there was an account between Da4/ and the drawees, cannot affect 


third perſons who knew nothing of that account. But, if the 
bill was only meant to pay the drawees, Why was it not can- 
celled by them when they received it? Why did they accept it? 


(a) M. 3 Geo. 3. 3 Burr. 1355. Since reported 1 Flach. 390. 


$239] Edie v. The Eaft India Company, B. R. T. 1 Ges. 3. 2 Burr. 1216. 
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Pid not that hold out negotiability to the reſt of the world ? 
This is an anſwer to any ſuppoſed negligence in the defendants. 
Beſides, if the bill was not meant to be negotiable, why did the 

laintiffs.take it up? That was done by another perſon, as it is 
ſaid, for their honour; but they have, by bringing the action, 
adopted his act. 


Lord MANSFIELD,—The whole turns on the queſtion, whe- 


ther the bill continued negotiable. As the caſe ſtands at pre- 
ſent, let the nonſuit be ſet aſide, but we will conſider of it far- 
ther, and if we alter our opinions we will mention it. | 
The caſe was never mentioned any farther. 
The rule made abſolute [4131]. 


[+131] The cauſe was again tried, at 
the enſuing Sittings, before Lord Mansfield, 


found a verdict for the plaintiffs, 


CORNU against BLACE BURN E. 


N an action of ſumpſit upon a ranſom bill, which was tried 

before Lord MAnsFIELD, at Guildball, at the Sittings after 
the laſt Term, a verdict was found for the plaintiff, ſubject to 
the opinion of the court, on a caſe, which ſtated: 

That the ſhip Dolly, (mentioned in the declaration, ) was cap- 
tured, by the Princeſſe de Robecg privateer, commanded by the 
plaintiff, on the 6th of June, 1780, upon the high ſeas, at the 
heighth of Edinburgh, in her voyage from Lynn to Liverpoole, 
laden with corn : That the Dolly, and her cargo, then were the 
property of the defendant : That the plaintiff then was a natural 
born ſubject of the French King, from whom the privateer had a 
commiſſion, and that Thomas Finchett, the maſter of the Doll , 
and the defendant, then were natural born ſubje&s of the King 
of Great Britain : That, at the time of the capture, a ranſom 
vill was ſigned at ſea, by and between the plaintiff Fincher, 
and Jahn Butler the mate of the Dolly, (who was then given as 
an hoſtage to the plaintiff,) which ranſom bill is in the French 
language, and, being tranſlated into Eugliſb, is as follows: | 

No. 66. RrG1sTERED the preſent ranſom bill at the Ad- 
miralty office, Boulogne, the 25th October, 1779, and delivered 
in double to Captain Robert Cornu, commanding the cutter the 

8 A PPP 


c 


when the jury, by his Lordſhip's directions, 
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— 
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againſt 
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Friday, 
11th May. 


An enemy's 
ſhip which 
has ranſomed 
a Britiſh veſ- 
ſel, being re- 


taken with 


the hoſtage 
and ranſom 
bill on board, 
but the bill 
ſecreted, and 
not delivered 
up to the re- 
captor, the 
firſt captor 
may recover 
upon the ran- 
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IG Princeſſe de Robecg privateer, of this port, by me underwritten 


chief Regiſter.— Signed Merlin, Boulogne. — We the under. 


ce 


66 


FE 


cc 


_— 17 


written Robert Cornu of Boulogne, commander of the ſhip the 
Princeſſe de Robecq, privateer of Boulogne, and Thomas Fin. 
chett of Liverpoole, maſter of the ſhip the Dolly, of Liverpoole, 
have agreed as followeth, viz.—That I Robert Cornu, com- 
mander of the ſaid privateer, acknowledge to have ranſomed the 
ſaid ſhip the Dolly of Liverpoole, belonging to John Black. 
burne, burgher ot Liver poole, burthen 105 tons, on the 6th 


of June, in the year 1780, at the heighth of Edinburgh, go- 


ing from ' Lynn to Liverpoole in England, under Engliſh 
colours, and paſſport of ſaid England, loaded with wheat, for 
the account of John Blackburne, burgher of Liverpoole , 


which veſſel I have agreed to ranſom for the ſum of 1300 J. 


ſterling, to be paid to Mr. Hauſſoullier, fitter of the ſaid pri- 

vateer at Dunkirk; in conſideration of which I have ſet the ſaid 
veſſel at liberty to go to the port of Liverpoole, where ſhe is 
to be arrived in the time and ſpace of three months, after the 
expiration of which this preſent agreement ſhall not clear her 
from being taken by any other privateers. For ſecurity of 
which ranſom, I have received for hoſtage on board of the 


ſaid ſhip, Jobn Butler, couſin to the captain of the ſaid veſ- 


ſel, deſiring all friends and allies to let ſafely and freely pro- 


ceed the ſaid veſſel to the port of Liverpoole, without any let 
or moleſtation, during the ſaid time or courſe of her voyage; 


and I Thomas Finchett, as well in my name, as in that of the 
ſaid John Blackburne, owner of the ſaid ſhip and merchan- 
dizes, have voluntarily ſubmitted to the payment of the ſaid 
ranſom, viz. 1 300 J. ſterling; for ſurety whereof I have de- 
livered up the ſaid John Butler of Liverpoole for hoſtage, pro- 
miſing not to go againſt the conditions of this preſent con- 
tract, whereof each of us have a copy by us, which we have 
figned, with the ſaid hoſtage. Signed on board the ſaid ſhip, 
the 6th of June, in the year 1780. And it is further 


« expreſsly covenanted and agreed, that I the ſaid Thomas Fin- 


cs 


«c 


chett do bind and oblige myſelf, and engage my veſſel and 
cargo, to pay or cauſe to be paid to the owners of the ſaid 
privateer, the full amount of the ſaid ranſom, ſhould the ſaid 


* hoſtage come to die, or to deſert, or that the ſaid privateer 


« ſhould periſh, or be taken with the hoſtage on board, iu. 


4 «& hich 
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« which condition the captain of the ſaid privateer would not have 1781. 

« conſented to the above ranſom, which, in all caſes whatſoever, 9 
„ ſhall be well and truly paid. — (Signed) Robert Cornu. To- Jen 

© mas Fincbhett. Fobn Butler.” 46 

That the value of the Dolly, and her cargo then on board, , 

amounted to the ſum of 1300 J. contained in the ranſom bill. 

That the ſaid ſhip, after her capture, and having been ranſomed, 

was ſet at liverty, and, afterwards, arrived fafe at her deſtined 

port of Liverpoole, That, on the 16th of June, 1780, the 

Princeſſe de Robecg was taken at the heighth of Yarmouth, by 

two frigates belonging to the King of Great Britain, with Bur- 

tler the hoſtage on board, and carried as a prize into an Engli/h 

port. That at the tame of the capture of the privateer, the ſaid 

ranſom bill was on board, but was not delivered up to the captors, 

nor was the ſame ever poſſeſſed by them. That, at the time of the 

capture of the Dolly, and at the time of the capture of the pri- 

vateer, there was an open war between the King of Great Britain 

and the French King. | 

Law, for the plaintiff, —The queſtion i is, whether the recap- [ 621 ] 

ture of an hoſtage given for ſecuring the payment of a ſhip's ran- 

ſom, operates as a recapture of the ſhip itſelf, and deſtroys the 

contract, notwithſtanding an expreſs ſtipulation to the contrary 

in the ranſom bill. The only caſe on this ſubject which is to 

be found in the courts of common law in this country, is that 

of Ricord v. Bettenham (a), and that caſe ſeems to be ſo deciſive, 

that it will be neceſſary, for the counſel on the other fide, 

to queſtion ſome of the doctrines there eſtabliſhed. —1. The 

firſt objection to this action is, that the plaintiff being an alien 

enemy, the contract is void. But the objection of war to the 

validity of a contract, is not univerſal. States at war with one 
another may contract for the exchange of priſoners, &c. ; and in- 

dividuals, for ranſom, &c. The power of the individual to con- 

tract, is the ſame with that of the ſtate; with this exception, 

that he cannot make a contract prejudicial to the intereſt of the 

ſtate of which he is a member. This doctrine is recognized by 

the writers on the law of nations, and, if ſuch contracts have, (as 

thoſe writers allow,) a moral obligation, the law will give them 
a legal and compulſory obligation.—2. It will be contended, 

that the contract of ranſom depends on the hoſtage, and is ſo in- 
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CASES IN EASTER TERM 


terwoven and connected with the pledge, that the recapture of 
the one diſcharges the other. But it was decided in Ricord v. 
Bettenbam, that the death of the hoſtage did not diſcharge the 
contract; that the party truſts to two ſecurities, and though he 
loſes one, the other continues. In order to diſcharge the con- 
tract by the loſs of the pledge, there muſt be an expreſs agrees 


ment for tha: purpoſe, and, here, there is a direct ſtipulation to 


the contrary. This is eſtabliſhed, not only by the decificn in 
Ricord v. Bettenbam, but alſo by two caſes there cited, viz. bir 
Fohn Ratcliff v. Davies (a), aud The South Sea Company v. Dun- 
comb, (6). A didtum of Molloy was relied on in Ricord v. Bet- 
tenbam, where he ſays, If hoſtages are taken, he that gives 
« them is freed from his faith; for that, in receiving hoſtages, 
* he that receives them hath reliquiſhed the affurance which he 
« hath in the faith of him who gave them (c).“ But that paſſage 
relates to hoſtages between ſtates, not individuals. It is in the 
chapter on alliances between Princes, between whom, a regard 
to the hoſtage, and the dread of each others power, is he only 
fecurity for the obſervance of contracts. It may be argued, that, 
the privateer being taken with the hoſtage and bill on board, this 
amounted to a recapture, and the ranſom bill became the pro- 
perty of the captor. I anſwer, that the rights of ſpoliation are 
odious, and not to be extended to any thing not ablolutely ſeized 
and reduced into poſſeſſion; and for this there is an expreſs au- 
thority in Grotius: Ex eo quod diximus,—captivos noſtros ſer- 
« vos non effe, —ſequitur, ceſſare ullam acquijitionem untverſalem 
& quam acceſſionem eſſe dominii in perſonam diximus alibi, Non 
& alia, ergo, captori acquirentur quam qua ſpecialiter apprehende- 
*« rit; quare, fi quid clam ſecum habet captivus, non erit acquiſitun, 
& quia nec poſſeſſum.” And he, afterwards, conſiders ſuch conceal- 
ed property, as ſo very far from being acquired by the captor, that 
he ſays, Cui conſequens eſt, ut res eo modo celata ad redemptionis pre- 


« tium ſolvendum prodeſſe paſſit, quaſi retento dominio (d). Perhaps 


it may be ſaid, that, by the law of nations, the captor might take 


the life of the captive, and that, in conſideration of his depart- 
ing from that right, the captive relinquiſhes all property in every 
thing on board. But the law of nations is not ſo. It au- 
thoriſes no cruelties but what may be neceſſary to ſecute the 


(a) B. R. T. 8 Jac. 1. Yelv. 178. g. (c) Moll. B. 1. c. 8. 5 7. 
(5) B. R. M. 5 Geo. 2. 2 Str. 919. (4 Grot, de Fur. Belli. A 3. 6.21.5 28. 
capture; 
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capture; and, independent of the general law of nations, there 
is an expreſs ſtipulation on this ſubject between France and Eng- 
land in the treaty of Utrecht, which was copied from the marine 
treaty with Holiang, of 1674.—(Lord Mangſield laid, that clauſe in 
the treaty related only to captures in time of peace for contra- 
hand trade; but that the law of nations was as ſtated by Law.)— 
The ranſomed ſhip has had the whole benefit of the ranſom. 
If ſhe had been taken again, the law of France would have pro- 
tected ber againſt ſuch ſecond capture, unleſs ſhe had been out 
of her courſe, or beyond the time ſtipulated by the bill. This ap- 
pears from Valin, Commentaire ſur L'Ordonnancede la Marine (6), 
las cited in Weſkett on Inſurance (c).] There is a very curious 
queſtion agitated by Nuintilian (d), and referred to by Paſfen- 
dorſſf (e), which bears a near analogy to the preſent. It is, how 
far an intereſt in a loan, or, more properly, how far a right to 
vacate and extinguiſh a contract made between third perſons, can 
be acquired by war. Quintilian ſtates a caſe, which he ſuppoſes 
to have been argued before the college of Ampbictyons. The caſe 
was ; that Alexander the Great, upon taking Thebes, found an in- 
ſtrument of obligation, from the Thebans to the 7. beſjalians, for 
1c5 talents. The Theſſaliaus then ſerved in Alexander's army; 
and he, as a reward for their ſervices, gave them up this inſtru- 
ment. The Thebans are ſuppoſed to have afterwards recovered 
poſſeflion of their own country, and to have demanded the debt 
before the Ampbictyons. The arguments on the part of the de- 
mandants are ſtated very ingenioully in Quintilian, and an anſwer 
is attempted to be given to thoſe arguments in Pufendorf/f, One 
of the arguments, however, to which Puffendorf gives no an- 
ſwer, and which ſtrikes me as particularly applicable to the pre- 
ſent queſtion, is this: Non in tabulis efſe jus: that the exiſt- 
ence of the right did not depend on the inſtrument which was 
the evidence of it. To apply this to our caſe, I would fay, the 
right to the ranſom does not depend on the poſſeſſion of the ran- 
ſom bill. Though, if it did, we are in poſſeſſion of it; and, 
therefore, are in that ſituation in which the Thebans would have 
been, if an accident had reſtored to them the poſſeſſion of that in- 
ſtrument of which Alexander deprived them. But the bill is 
evidence of, not eſſential to, the right. If it had been loſt, or 


(5) 2 Palin, 288. 1 (4) De Instit. Orat. L. 5. 6. 10. 
(c) Title Ranſom, p. 442. LE. (e Z. . „ $2 
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deſtroyed, a court of equity would have enforced the eontract; 


and, if the original agreement had been merely verbal, an action 


would have lain upon it. There ſeems to be no aſſignable dif. 
ference between the capture of a ranſom bill, and that of any 
other abſolute engagement for the payment of money; a bond 
for inſtance. And yet, it will ſcarce be contended that the cap- 
tor of a veſſel, on board of which a bond is found, acquires any 
property in the contract ſecured by that bond; or that, by deli- 
vering up the bond to the original obligor, he diſcharges all 
the remedies of the obligee againſt the obligor. Had the bond 
been loſt or deſtroyed in the caſe I ſuppoſe, or the ranſom bill 
in this, a court of equity would have enforced the. contract 
they contained. A doubt arofe, at the trial, whether the ſpecial 
clauſe in this bill, and which is not to be found in the ranſom 


bill in the caſe of Ricord v. Bettenbam, was not inſerted by the 


captain, after he went to ſea, and without proper authority, 


Your Lordſhip defired that an enquiry ſhould be made into that 
matter before the caſe ſhould be argued ; and we have a certificate 


from the officers of the marine at Dunkirk, declaring, that, to 
their knowledge, the clauſe was in the ranſom bill before the 
ſhip ſailed. —(he read this certificate.)—There has been no caſe 
like this decided at the Commons. In Auguſt, 1779, ſeveral 
Engliſh veſſels had been taken by a French privateer called Le 


Prince de Robecg. This privateer was afterwards captured by 


an Engliſh veſſel, with the hoſtages and ranſom bills, and the 
owners of the Eng/iſh veſſels were condemned in ſalvage. But 
the matter was not litigated, and the payment of the ſalvage was 
made before condemnation, to furniſh an anſwer to any claims 
which might be made for the ranſom, There was another caſe 
of a capture by the ſame privateer, Le Prince de Robecg, which 
was conteſted ; that of the George & Nelly, There, at the 
time when the captor was taken, the bill was on board, in a 
cheſt, in the cabin where the hoſtage alſo was confined during 


the action; but it was not found by the captor after the engage- 


ment, nor did any body know what was become of it. The 
court of Admiralty (2) decreed ſalvage to the amount of, of the 
value of the ranſom bill, ©* for the recapture thereof, and of the 
tage (6). To ground that determination, they mult have 


{a) oth Feb. 1780, Ingli & ethers v. Fall, | (6) Theſe were the words of the ſentence. 
preſumed | 
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pteſumed a complete capture of the bill itſelf, and that it had af- 
terwards been loſt. But, here, that cannot be preſumed, becauſe 
this ranſom bill exiſts, and was actually produced in court at the 

trial. I come now to conſider the ſtatute of 19 Geo. 3. c. 67. 

$ 44. Independent of that ſtatute, every thing taken from the 
enemy belongs to the ſtate [1]. To bring the ranſom bill within 
that ſtatute, the recaptors would be bound to ſhew, that, at the 
time of their taking the French veſſel, it came under the deſcrip- 
tion of ©* ſhip or goods belonging to ſome of his Majeſty's ſub- 
jets,” and was before taken by his Majeſty's enemies. But 
this deſcription cannot apply to the hoſtage, nor to a ranſom bill 
which firſt aroſe out of the capture, and never was the property 
of any of his Majeſty's ſubjects. 

Mood, for the defendant, — There is no caſe on the ſubject, ex- 
cept Ricord v. Bettenham. I do not mean to queſtion the autho- 
rity of that caſe, nor the principles upon which it was decided. 
But, there, the hoſtage was carried into the enemy's dominions, 
and there died; and it would be extremely hard indeed, if, be- 
cauſe the act of God has deſtroyed one ſecurity, the other ſhould 
be annulled. In this caſe, neither the ranſom bill nor the hoſ- 
tage ever reached the territories of the enemy, It is a clear 
principle, that, till then, whatever has been gained by capture, 
may be recovered by recapture. If the prize itſelf had been re- 
taken, the property of the captor would have ceaſed, and, the ran- 
ſom bill and hoſtage being put in the place of the prize, the ſame 
rule ſhould poverri both. I have enquired, and find, that it is the 
received opinion at the Admiralty, that the capture of the hoſtage 
and ranſom bill annuls the contract. There have been many de- 
crees for ſalvage, beſides that in the George & Nelly. In that 
caſe, the defence was, that the ranſom bill was not ſeized, but the 
court decreed ſalvage and coſts ; and there has been no appeal. 
The under-writers univerſally underſtand, that, in caſes of this 
fort, they are only to pay the ſalvage. If the ranſom bill re- 

mained, in all events, a complete ſecurity, it would follow, that 
both that and the hoſtage ought to be reſtored by the Admiralty, 
in caſes where they are taken. There would be inſtructions given 
to our commanders of men of war, and letters of marque, not to 


[1] 7:4: Wright juſtice's opinion, to the | Compns E. 21 Geo. 3. B. R. 1 Will. 211.213. 
contrary; and © That, at common law, the | and he cites the Regiſter 102, 6, and Bre. 
ſubject is entitled to the property of what | Tir, Property, pl. 18. 38. 
ke takes from the enemy.” In Merrough v. | 
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touch them. As to the ſpecial clauſe in this ranſom hill, I under. 
derſtand it is quite new, and was never heard of till the preſent 
war. It was fabricated in New England, and adopted by the 
French. But it is a fraud on the general policy of this country, 
as it tends to diſcourage cruizers, by depriving them of the ag. 
vantages ariſing from recaptures, and, tberefore, the court will not 
give it effect. The inſertion of it furnithes an argument, that the 
parties underſtood, that, without it, by the taking of the hoſtage, 
the contract would have been diſcharged. The concealment of 
the bill by the French captain was fraudulent, for there was an 
implied duty in him to deliver up every thing. The ſtatute of 
19 Geo. 3. (4). requires all papers to be ſent to the Admiralty, and 
the captain took an oath, that all papers had been delivered up. 
At any rate, the bill having been on board the ſhip when ſhe was 
taken, was, like every thing elſe in the ſhip, taken at the ſame 
time. 

. in reply, ebfarmd,. that, if ſuch oath as 2 had 
mentioned was adminiſtered to the captain, it was without au— 
thority, and Lord MANsPIETLD ſaid, there was nothing con- 
cerning any oath ſtated. Law alſo obſerved, that the clauſe: 
alluded to in | the 1 of 19 Geo. 3» only related to ſhip's 
papers. 

Lord MaANnsFIELD,—lt is ſound e as well as good 


-morality, to keep faith with an enemy in time of war. This is 


a contract which ariſes out of a ſtate of hoſtility, and is to be 
governed by the law of nations, and the eternal rules of juſtice. 
The additional clauſe is particularly adapted to this caſe, There 
is no pretext to impeach it, on the ground of fraud or extortion, 
The bill was regiſtered before the French ſhip ſailed, with this 
clauſe in it. Nor does any inference ariſe, from its inſertion, 
that the general law was underſtood to be otherwiſe; for it is, 
alſo, ſtipulated, that the death of the hoſtage ſhall not vacate 
the contract, which ſtipulation the parties muſt be preſumed 


to have known to be unneceſſary, becauſe the deciſion in Ricord 
v. Bettenham was notorious over all Europe. Learned lawyers 


were Written to on that occaſion, both in France and Holland, 
and Mr. Juſtice BLAcksToNe ſhewed me ſeveral letters he had 
received from abroad, on the ſubject. It is ſaid, that, by the 
law of nations, the recapture puts an end to the ranſom bill; 
and the argument is, that the court of Admiralty decrees ſalvage 


&) C. 67. * 
(a) 7. 921 b 
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for retaking the ranſom bill. But what are the caſes brought 1781. 
to prove this poſition ? None of them were litigated dat 
laſt, and, there, no ranſom bill was forth- coming. Upon what Connu 
was ſalvage given in that caſe? They ſeem to have miſtaken the Brack- 
nature of ſalvage. They ſeem to conſider it as a debt which . 
may be exacted. But no man can be compelled to pay ſalvage, 
unleſs he chooſes to have the property back. They have con- 
founded diſtin& ſubjects. Wbat is the eighth part of a ranſom 
bill? Can the eighth part of an hoſtage be claimed as ſalvage ? 
Could the recaptor make uſe of the ranſom bill ? Could he bring 
an action on it in the foreign captain's name? When the owner 
gets poſſeſſion of the ranſom bill it may be a different conſidera- 
tion. But the preſent caſe is clear on two grounds. 1. The 
ſpecial clauſe is deciſive; and 2. independent of that clauſe, 
there never has been any capture of the ranſom bill. The autho- 
rity from Grotius is very ſtrong on this laſt ground. | 

WiLLES, and ASHHURST, Faſtices, of the fame opinion. 

BULLER, Juice, of the ſame opinion.—The laſt ground goes 

all the length; for the bill was never taken. 
The Paſtea to delivered to the plaintiff [1]. 
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[1] A ſubſequent cafe upon a ranſom bill, | and, with the ranſom bill and hoſtage, brought 
viz. Anthon v. Fiſher & another, which is | into England: That the captain of the Au- 
now depending for the judgment of the | rora requeſted the captain of the French ſhip 
court (a), came on for argument in Eafter | to deliver up all the ranſom bills and papers 
Term, 22 Geo, 3. when it was ſpoken to | which were on board his ſhip when it was 
by Law, ſor the plaintiff, and Baldæuin, for | taken, but that he did not deliver up the ran- 
the defendants. Afterwards, Lord Mansfield | ſom bill in queſtion, but fraudulently and de- 
directed, that it ſhould be again argued by | ceitfully concealed and withheld it, and 
a civilian on each fide, and, in Trinity Term, | falſely and fraudulently declared that he had 
22 Veo. 3. on Friday the 14th of Tune, Dr. | delivered up all the ranſom bills which were 
Wynne, the King's Advocate, was heard for | on board when his ſhip was taken: That, be- 
the plaintiff, and Dr. Scott for the defend- | fore the action brought, the French ſhip was 
ants, In that caſe, the ranſom bill declared | condemned as lawful prize,---There was 
on was in the ſame form with that in Corzu v | another ſpecial plea of the ſame import, but 
Blackburre, Beſides the general iſſue, the de- | not mentioning the hoſtage.—-The plain- 
fendants pleaded, ſpecially.---That, after the | tiff demurred to both the ſpecial pleas, and 
*ranſom of their ſhip, (The Peace,) thecaptor's | aligned for cauſe, that they amounted to the [*6 27] 5 
flip, (viz. a French privateer, called Le Comte general iſſue.---That point, however, was 
4e Guichen,) while cruiſin g with the ranſom little relied on, and ſeemed to have no weight 
bill and hoſtage on board, and before the | with the court. The main queſtion argued 
captured ſhip or the ranſom bill or hoſtage | Was the ſame as in Cornu v. Blackburne. 
had been carried to, or within, any part of the Dr. Scott, beſides the former point, (vix. that 
Cominions of the French King, was taken as a | the actual or virtual recapture of the ranſom 
Prize, by the Jurora, an Engliſh ſhip of war, bill annihilates the contract, or rather, as Dr. 
Scott put it, transfers the right from the ori- 
(e) Vacation after 7. 22 Geo. 3. ginal captor to the recaptor,) contended, that 
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queſtions on ranſom bills ariſe out of mat- 
ter of prize: are to be decided by the jus Belli; 
and, therefore, are not triable in this court, 
but belong excluſively to the court of prize. 
To this Dr. Vynne anſwered, that, though 
the contract of ranſom happens to be con- 
nected, in point of time, with the capture as 
prize, it does not neceſſarily ariſe out of it, 
but is, in truth, a mere ſimple contract of 
ſale, between individuals, who, at the time, 
and for the purpoſe of the contract, are con- 
ſidered as not being the ſubjects of hoſtile 
ſtates, A great variety of new authorities were 
cited, chiefly from foreign writers, and par- 


ticularly many paſſages in Yalin's Commen- 


tary on the French Ordinance of 1681, which 
had been pointed out by Lord Mansfeld, when 
he directed that the caſe ſhould be argued by 
civilians. Moſt of thoſe paſſages, as far as 
Valin's opinion goes, are in favour of the poſi- 
tion, that the recapture of the ranſom bill puts 
an end to the claim of the captor. In one 


place he ſays :---** Si le preneur eſt pris lui- 
nem avec le billet de rangon, il perd ſa 


% rangon avec ſon proper navire, et le tout 


[+132] In Michaelmas Term, 23 Geo. 3. 
Anthon v. Fiſher, ſtood for judgment, when 


Lord Mansfield delivered his opinion in fa- 


vour of the plaintiff, but Willes, and Buller, 


Monday 
_ 14th May. 


If on an exe- 
cution againſt 
one of two 
partners, the 
partnerſhip 
goods are - 
taken and 
ſold, the ſhe- 
rift is to pay 
over to the 
other a ſhare 
of the pro- 
duce propor- 
tioned to his 
ſhare in the 
partnerſhip 
elfects. 


5628] 


Juſtices, thinking the courts of common law 
had no juriſdiction, and that that objection 


might be taken, although not particularly 
pleaded, and Afbhurf, Juſtice, expreſſing 


doubtcon that point, judgment was, pro forma, 


given for the plaintiff, in order to give an 
opportunity of bringing awrit of error. This 


« paſſe au preneur dont il e In canon, u 
2 Val. Liv. 3. Tit. 9. Fg 19. * 
(t132]. 3 od 
By 22 Geo. 3. c. 25. it is enaQted, te that 
it ſhall not be lawful for any of his Majeſty, | 
ſubjects to ranſom, or to enter into any con- 
tract or agreement for ranſomin g. any ſhip or 
veſſel belonging to any of his Majeſty's ſub. 
jects, or any merchandizes or goods on board 
the ſame, which ſhall be captured by the 
ſubj ects of any ſtate at war with his Majeſty 
or by any perſons committing hoſlilitie, 
againſt his Majeſty's ſubjects“ ($1.) By 2, 
all contracts and agreements which ſhall he 
entered into, and all bills, notes, and other 
ſecurities, which ſhall be given by any perſon 


or perſons forranſom of any ſuch ſhip or veſ. 


ſel, or of any merchandizeor goods on board 
the ſame, ſhall be abſolutely void in law, and 
of no effect whatever.” And, by 5 3. a penal. 
ty of pool. is given to the informer, for eve. 
ry offence againſt the act. This ſtatute has 
put an end to all queſtions, in future, on 
the law of ranſoms. 


was afterwards done, and, in M. 25 Ge. z. 


by the unanimous opinion of all the Judges of 
the Common Pleas and the Exchequer,—who 
concurred in holding, that an alien enemy 
cannot, by the municipal law of this country, 
ſue for the recovery of a right claimed to 
be acquired by him in actual war,—the judg. 
ment given in the court of King's Bench was 
reverſed. Vide Poreau v. Hartley, B. R. J. 
23 Geo. 3. 


EDDIE again} Da vIDS ON. 


HE defendant was partner with one Birnie, againſt whom 

a commiſſion of bankrupt had iſſued, but, before the 
bankrputcy, the plaintiff had ſued out execution on a bond of the 
defendant's, for 700 /. and the ſheriff had levied on the partner- 
ſhip effects. Birnie's aſſignees obtained this rule, to ſhew cauſe 
why the ſheriff ſhould not pay them a moiety of the money 
* ariſing from the ſale of the goods ſo taken in execution, upon an 
offidavit of Birnie's, that he was entitled to an equal ſhare of the 
partnerſhip effects, as partner with Davidſon. The plaintiff's 


affidavit, on ſhewing cauſe, denied that Birnie had 


3 


an cqual 


ſhare 
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ſhare in the partnerſhip effects, and ſtated that he had embez- 
zled the joint ſtock to a conſiderable amount. 

The court directed that it ſhould be referred to the Maſter to 
take an account of the ſhare of the partnerſhip effects to which 
Birnie was entitled ; and that the ſheriff ſhould pay a part of the 
money levied, equal to the amount of ſuch ſhare, to the aſſig- 
nees [1]. 

The Attorney Great and Douglas, for the n —Ho worth 
and Bower, for the aſſignees. 


[1] Pide Bacha'/t v. Clinkard, B. k. M. 2 | Heydin, B. R. M. 3 l. & M. 1 Salk. 392. 


. & M. 1 Shows 173, and Heydon v. | [133]. 


[+133] Vide Comb. 217. and Jacky v. Butler, B. R. E. 2 Ann. 2 Ld Raym. 871, 


Paynz and others again} Bacous. 


HIS was an action of aſſumpſit, tried on the laſt Home 
Circuit, before AsnnuRsT, Fu/ftice.—The firſt count of 
the declaration ſet forth a ſpecial agreement, by which the de- 
fendant undertook to contribute to the expence of a ſuit for 
tithes then depending in the court of Exchequer, To this was 
added a count for money laid out and expended; and another 
upon an infimul computaſſet,—The plaintiffs endeavoured to prove 
the agreement, but failed; upon which they were going into evi- 
dence on the general counts.—The Judge would not permit this 
to be done, and directed a nonſuit. —The caſe now came on in 
court, upon a rule to ſhew cauſe why the nonſuit ſhould not be 
ſet aſide, and a new trial granted, on the ground of a mii 
tion. 


Lord MANSFIELD,—This was formerly the rok when the 


faſhion was, to lay hold of a nonſuit wherever it could be done. 
When I went the Weſtern Circuit, a caſe of this ſort came be- 
fore me, I was ſtrongly inclined againſt the practice, and per- 
mitted the plaintiff to go into the general counts, and I conſulted 
Sir EARDLEY WILMOT, who went the circuit with me, and 
he approved of it [1]. It was afterwards mentioned to the other 
Judges, who concurred with us in opinion, 
The rule made abſolute. 


[1] His Lordſhip probably meant Harris of Ni, Pr. Ed, of 1775. p. 139. 
„Otte. Winch. Summ. Aſſizes, 1759! Law 
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Though a 
plaintiff fail 
in proving a 
ſpecial agree- 
ment in a/- 
ſumpſit, he 
may go into 
evidence on 
the general 
counts. 
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The acknow- 
ledgment of 
one out of ſe - 
veral drawers 
of a joint and. 
ſeveral pro- 
miſſory note, 
takes it out 
of the ſtatute 
of limitations 
as againſt the 
others, and 
may be given 
in evidence 
on a ſeparate 
action againſt 
any of the 


others. 
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*WHiTCoMB again WEHITIN G. 


Deer ARA TION, in the common form, on 2 promt. 
ſory note executed by the defendant ; Pleas; the genera) 
iſſue, and non afſumpſit infra ſex annos ; Replication, affumpfit 
enfra ſex aunos. The cauſe was tried before HoTwam, Baron, 
at the laſt Aſſizes for Hampſhire. The plaintiff produced a joint 
and ſeveral note executed by the defendant, and three others; 
and, having proved payment, by one of the others, of intereſt on 
the note, and part of the principal, within ſix years, and the 
Judge thinking that was ſufficient to take the caſe out of the 
ſtatute, as againſt the defendant, a verdict was found for the 


plaintiff. 
On Friday, the th of May, a rule was granted to ſheyy 


|*629] cauſe, why there ſhould not be a new trial, on the motion 


of Lawrence, who cited Bland v. Haflerig (a); and, this day, 
in ſupport of the application, he contended, that the plaintiff, by 
ſuing the defendant ſeparately, had treated this note exactly as 
if it had been ſigned only by the defendant ; and, therefore, 
whatever might have been the cafe in a joint action, in this caſe, 
the acts of the other parties were clearly not evidence againſt him. 
The acknowledgment of a party himſelf does not amount to a 
new promiſe, but is only evidence of a promiſe. This was deter- 
mined in the caſe of Heylin v. Haſtings (C), reported-in Salteld (c 
& 12 Madern(d); and, in Hemings v. Robinſon (e), it was de- 
cided, that the confeſſion of nobody but a defendant himſelf is 
evidence againſt him. That laſt caſe was an action by an indorſee 
of a note, againſt the drawer, and the plaintiff proved the 
acknowledgement of a me/ne indorſor that the indorſement on the 
back of the note was in his hand-writing ; but the court was of 
opinion, that this was not evidence againſt the drawer, but that the 
indorſement muſt be proved. It would certainty open a door to 


fraud and colluſion if this fort of evidence were, in any caſe, to 


be admitted. A plaintiff might get a joint drawer to make an 
acknowledgement, or to pay part, in order to recover the whole, 


although it had been ready paid, 


(a) C. B. H. 1& 2 F. & M. 2 Ventr. (4) 223. 
151. (e) C. B. M. 5. Geo. 2. Barnes Wo Ea. 
(6) B. R. H. 10 Will. 3. 14 


Lord 


C) 1 Salk. 29. 


4 
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Lord MANSFIELD,—The queſtion, here, is only, whether 


the action is barred by the ſtatue of limitations, When caſes of 
fraud appear, they will be determined on their own circum= 
ances. Payment by one, is payment for all, the one acting, 
virtually, as agent for the reſt; and, in the ſame manner, an 
admiſſion by one; is an admiſſion by all; and the law raiſes the 
promiſe to pay, when the debt is admitted to be due. 

W1LLES, Fuſtice, —The defendant has had the advantage of 
the partial payment, and, therefore, muſt be bound by it. 

A$HHURST, and BULLER, Fuftices, of the ſame opinion. 

The rule diſcharged [1] [+134]. 


ij The caſe of Bland v. Haſlerig, (cited .. 
pra P. 652. Note (a),) was a joint action againſt 
four: the plea, the ſtatute of limitations; 
and a verdiR, that one of the defendants did 
aſſume within fix years, and that the others 
did not; and it was held, by Pollexfen, Ch. 
J. Powell, and Rokeby, (againſt Ventris,) 
that the plaintiff could not have judgment 
againſt that defendant who. was found to 


have promiſed within the fix years,—That 


{t134] The following caſe was argued” 


and determined B. R. H. 23 Geo. 3. 
CaxRVICE v. VICKERY. 
This was an action by the indorſee of 
a bill of exchange, which was in the follow- 
ing form: X 
« Mr. Abraham ickery, 
Two months after date, pleaſe to pay 0 ut 
or our order the ſum of, &Cc. 
John Mayawell 
John Maydwell.” 
It was indorſed thus; 
% Fn, Maydwell. 


| Holloway.” 

The Maydwells were father and ſon. The 
indorſement was by the ſon. They were 
admitted not to be partners. The bill, 
when due, was preſented to the defendant, 
and accepted; and, at the time of the ac- 
ceptance, he wrote upon it a direction to 
his banker to pay it. The cauſe was tried, 
at the Sittings after M. 23 Geo. 3. at Guild- 
ball, before Lord Mansfield, who nonſuited 
the plaintiff, becauſe there was not an in- 
dorſement by both the parties to whoſe order 
the bill was made payable, In H. 23 
Ger. 3. Heworth obtained a rule to ſhew 
cauſe, why there ſhould not be a new 


caſe may.be explained on the manner of the 
finding ; for, as the plea was joint, and the 
replication muſt have alleged a joint under- 
taking, the verdict did not find what the 
plaintiff had bound himſelf to prove. But, 
according to the principle in this caſe of 
Whitcomb v. Whiting, the jury ought to have 
conſidered the promiſe of one as the promiſe 
of all, and, therefore, ſhould have found a 
general verdict againſt all, 


trial; and the caſe was argued, on Saturday, 


the 1 of February, 1783, by Wallace, and 


Law, for the defendant, & Howorth, and 
Wood, for the plaintiff, | 

'In ſupport of the nonſuit, it was inſiſted, 
that it was clear, when two or more perſons 
are the payees of a bill of exchange, (which 
in this caſe the drawers were,) and there is 
no partnerſhip between them, the indorſe- 
ment of one will not bind the reſt, nor make 
the bill negotiable. The only reaſon for 
the names of both the father and the ſon 
appearing to this bill, muſt have been, to 
prevent its being paid without the joint 
order of both. Even if the indorſement 
had been ſpecially by the one, to pay for 
himſelf und the other, yet, without evidence 
of a partnerſhip, the other would not have 
been bound. The firſt promiſe of the ac- 
ceptor was to pay to the order of two, and 
a new promiſe to pay to the order of one 
could not be raiſed, without a conſidera- 
tion. It would be a nudum pactum. In- 
deed, where there is a partnerſhip, the ac- 
ceptance of one partner does not bind the 
others, unleſs the bill concerns the partner- 
ſhip trade. This was determined in the 
caſe of Pinkney v, Hall (a). The ſame thing 


(a) B. R. 8 V. z. 1 Salk. 126. 
8 D muſt 
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CASES IN EASTER TERM: 


muſt hold as to indorſements. If there is 
no caſe exactly on the ſubject, it is becauſe 
the matter has never been doubted. Vbit- 


comb v. Whiting may be cited on the other 


ſide ; but it is not ad idem. The ſtatute re- 
lative to promiſſory notes (a) only enables 


fach ſer vant or agent as is uſually entrufted by 


the principal, to bind him by his ſignature 
(5). A partner's ſignature binds the part- 
nerſhip upon that ground; for every part- 


ner may be conſidered as an agent for the 


reſt of the partnerſnip. 

On the other ſide, it was argued, that 
two perſons, by joining in the fame bill, 
hold themſelves out to the world as part- 
ners, and, therefore, for that purpoſe, are 


to be treated and dealt with as ſuch. It 
appears by the evidence, that the accep- 


tance and order to the banker were after 
the indorſement; that order, therefore, 


amounted to a recognition of the power of 


the one to bind the other. Beſides, the ſon 
had the cuſtody of the bill, which implied 
an authority from the father to negotiate it. 
— They cited Whitcemb v. Whiting, 
Lord MansFiELD,—lI have looked into 


that caſe, and do not think it ad idem. The 
general queſtion is of great importance, 


wiz. Whether an undertaking, by a bill 


of exchange, to pay A. and B, is an un- 


dertaking to pay A. or B, Wewill, there- 
fore, take ſome time to conſider of it. As 
to the order to the banker, it ſeems to me 


nothing more than a direction to pay to per- 


ſons properly authorized. 


W1LLES, Juftice,—l incline to think the 


order to the banker a recognition of the 
indorſement. 7 85 
Asunuxsr, Juftice,—T do not think the 
order acknowledges the authority of the in- 
dorſement. If the banker had afterwards 


diſcovered that the indorſement was forged, 


he might have refuſed payment. — (Maillace 


had mentioned a caſe from Brifto), "I 
draft on Meſſrs. Hoares accepted by Meſſrs. 
Childs, where that happened.) . 
BvLLER, Juſtice, —T think the order to 
the banker makes no difference. But it 
Jeems to me, that, when a bill goes out 
into the. world, the perſons to whom it is ne- 
gotiated are to collect the ſtate and relation 
of the parties from the bill itſelf, If they ap. 
pear on the bill as partners, it may be of leſ 
public detriment to ſubject them to the in- 
convenience of being treated as ſuch, than 
to permit them to deny that they are ſo. 
The court took time to deliberate, till 
Tueſday, the 4th of February, when Lord 
Mansfield delivered their unanimous opi- 
nion, that the Maydæbellt, by making the 
bill payable “ 70 our order,” had made 
themſelves partners as to this tranſaction. 
The rule made abſolute. 


At the enſuing Sittings, at Guildhall, on 
Monday, the 3d of March, 1783, the new 
trial came on, before Lord Maxs FIELD, and 
a ſpecial jury; when Wallace, for the de. 
fendant, ftated and offered to prove, that, 
by the univerſal uſage and underſtanding of 
all the bankers and merchants in Lordan, the 
indorſement was bad, betauſe not ſigned by 
both the payees. | 

Haworth, on the other fide, objected to 
any evidence of that ſort; inſiſting, that 
the point was a queſtion of law, and: had 
been decided by the court. 

Lord MaxsFiELD, ſaid, he did not 
think the queſtion was ſo decided as to pre- 


clude the evidence offered ; and, therefore, 
over- ruled the objection. 


Wallace then called Mr. Geſling, an emi- 


nent banker, to prove the uſage; but the 


jury, und voce, declared they knew it per- 
fectly to be as he had ſtated it; and, with- 
out hearing the witneſs, found a verdict for 
the defendant. 


(4) 3 & 4 Ann. c. 9. (5) 5 1. 


BREE againt HoL BE CH. 


N an action of ummpſit for 


2000 J. had and received to the 


plaintiff's uſe,—The defendant having Pleaded the general 
iſſue, and the ſtatute of limitations, — The plaintiff replied; 
the papers of the deceaſed a mortgage deed, and having aſſigned it more than ſix years ago for the mortgage 
money, affirming and reciting in the deed of aſſignment that it was a mortgage deed made or mentioned 


to be made between the mortgagor and mortgagee: for that ſum, the aflignee ſhall not recover back the 
mortgage money, although it ſhall turn out that the mortgage was a forgery, and that the afignee did 


forgery till within ſix years before he brings his action, unleſs the aſſignor knew it to be 2 


That 


IN THE "TWENTY-FIRST, YEAR OF GEORGE III. 


That the writ: was ſued. out on the 22d of Auguſt, 1780; that, 
on the 18th of February, 1773, the defendant aſſerted and affirm- 
ed, that there was an indenture of mortgage, dated the 24th of 
June, 1768, made or mentioned to be made, between F. and S. 


of the one part, and W. H. (the defendant's uncle,) on the other, 
for a term of years, granted to the ſaid V. H. as a ſecurity for 


the payment of 1200 J. with intereſt ; that the defendant then 


further aſſerted and affirmed, that, after making the ſaid inden- 


ture, V. H. died; that the defendant was his adminiſtrator 
with the will annexed, and there was due to him, as admini- 
ſtrator, the ſaid principal ſum on the ſaid ſecurity; that the 
plaintiff, relying, on theſe aſſertions and affirmations, advanced 
12001. to the defendant, on his executing an indenture of aſſign- 
ment, on the ſaid 18th of February, 1773, which recited the 
mortgage, and purported, for the conſideration of the 12007. ſo 
advanced, to aſſign all the premiſes by the ſaid recited indenture 
of mortgage granted, for the remainder of the term, ſubject to 


the original power of redemption, ; that, in this indenture of | 


aſſignment, the defendant agreed with the plaintiff, that neither 
the ſaid V/. H. nor the defendant had done any act to incumber 
the mortgaged. eſtate; that the ſaid ſeveral afſertions and affirma- 


tions of the defendant; and alſo the recitals in the ſaid indenture 


of aſſignment, were falſe, inaſmuch as there never was any ſuch 
indenture of mortgage, nor the ſum of 1200 J. nor any other ſum 
due to the defendant, as adminiſtrator of W. H. on ſuch, ſecuri- 
ty, in the manner the defendant had aſſerted and affirmed, and 
as in the indenture of aſſignment was recited, or in any other 
manner, and that neither the premiſes, nor any part thereof, 
paſſed by the aſſignment, to the plaintiff, nor did any eſtate, 
right, or title, therein, or to the ſaid ſum of 1200 /. veſt in him; 
that, by fraud and impoſition, and by means of the ſaid falſe 
aſſertions and affirmations, and falſe recitals, the plaintiff was 
induced to pay the ſaid ſum of 1200 J. on the execution of the 
ſaid indenture of aſſignment; that, at the time of the execution 
thereof, and of paying the money, the plaintiff was ignorant of 
the falſehood of the ſaid aflertions, affirmatians, and recitals, 
and of the fraud ſo practiſed upon him, and did not diſcover 
them till within the ſpace of ſix years next before ſuing out the 
writ [1] "oY this replication the detendant demurred en 


[1] The mortgage deed was one of the 
many forgeries which had been committed by 
me Dadley an attorney in eminent practice 


at Coventry, and which were not 4 
till after his death. 
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The caſe was, this day, argued by Hill, Serjeant, for the 
plaintiff, and Chambre, for the defendant. | 

Chambre, in ſupport of the demurrer, contended, that there 
was nothing alleged in the replication which could take the cafe 
out of the ſtatute. There was no fraud ftated to have been prac- 
tiſed by the d. fendant; for it was not averred, that he knew of 
the falſehood of the different aſſertions and recitals. But, if 


there had been fraud, that would not have been ſufficient; it 


was the plaintiff's buſineſs to look to the validity of his ſecurity ; 
and there is nothing relative to fraud among the different ex. 


ceptions and ſavings in the ſtatute. 
Hill, Serjeant, inſiſted ; 1. That, in point of law, this was 


fraud on the part of the defendant, although he himſelf might 
not know of the falſehood; 2. That, where a party has been in- 


duced, by fraud, to pay money, the ſtatute of limitations does 
not run, or, at leaſt, only runs from the time when the fraud 
is diſcovered. —1. The aſſertions of the defendant, he obſerved, 
were poſitive; without qualification, and, therefore, he made 
himſelf anſwerable for the truth of them; and, if any loſs had 


been incurred by his miſtake, it ought to fall upon him, not 


upon an innocent third perſon, On this firſt head, he cited, 
I Show. 68. 3 Mod. 261. Comberb. 163. Hearne's Pleader, 102, 
224. Cro. Car. 141. Sir V. Jones, 196. 2 Burr. 112. 12 Mod, 
494. 2 Vez. 198.—2. On the ſecond point, he relied on Booth 


v. Lord Warrington, in Dom. Proc. 1714, (which he cited 
from the printed caſes,) and The South Sea Company, v. Wymond- 


fell, 3 P. Will. 143 (a). 


Lord MansFIELD,—The baſis of the whole argument is 
fraud; and the queſtion is, whether fraud is any where aſſerted 
in this replication. There may be many caſes where the aſſertion 
of a falſe fact, though unknown to be falſe to the party making 
the aſſertion, will be fraudulent; as in the caſe of Sir Criſ 
Gaſcoyne, who inſured a life, and affirmed it was as good a life 
as any in England, not knowing whether it was, or was not. 


There may be caſes too, which fraud will take out of the ſtatute 


of limitations. But, here, every thing alleged in the replication 
may be true, without any fraud on the part of the defendant, 
He is an adminiſtrator with the will annexed, who finds a mort- 
gage deed among the papers of his teſtator, without any arrears 


[a] Canc. M. 1732. 


1 - of 
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of intereſt, and parts with it, bond fide, as a marketable com- 
modity. If he had diſcovered the forgery, and had then got rid 
of the deed as a true ſecurity, the caſe would have been very 
different. He did not covenant for the goodneſs of the title, 
but, only, that neither he nor the teſtator had incumbered the 
eſtate. It was incumbent on the plaintiff to look to the good- 
neſs of it. 

Hill had leave to amend, in caſe, upon enquiry, the facts 
would ſupport a charge of fraud. 


The King againſt the Inaabirants of HuLlLanD. 


HE court of Quarter Seſſions for the county of Derby 

quaſhed an order of two Juſtices, for the removal of a 

pauper and his family, from the liberty of Hulland, to the pa- 
riſh of Bradley ; and ſtated ſpecially as follows : 

At Whitſunday, 1768, the pauper who was a blackſmith, be- 
ing then a ſingle man, hired himſelf at Hulland, fer a year, to 
one Foſeph Copflake, blackſmith, who had a houſe and ſhop at 

Bradley, and another houſe and ſhop at Hulland, and who re- 
fided occaſionally at each place, but whoſe family reſided con- 
ſtantly at Bradley, The pauper ſerved the year, He worked at 
the ſhop at Hulland, and lay there five nights in the week dur- 
ing the year, except three weeks together in the latter end of 
February and the beginning of March, 1769, and ſometimes a 
night or two in the week beſides, when he lay at Bradley, and 
on the Saturday and Sunday nights the year through, he lay at 
Bradley and never at Hulland on thoſe nights. He never reſided 
40 days together in either place; but reſided more than 40 days 
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at each in the year, and He laſt tuo nights in the year he 4 


at Bradley. 

Dunning, and Parker Coke, ſhewed cauſe, in ſupport of the 
order of Seſſions. They argued, that, where there is a mixed 
reſidence of this ſort, the beſt rule is, what the Seſſions had 
followed, viz. to count backwards in each pariſh, and to eſta- 
bliſh the ſettlement where you firſt find forty days. In the caſe 
of Rex v. Loweſs (a), which had been cited when the rule 
was moved for to quaſh the preſent order, it appeared, that, 
during the greateſt part of the end of the year, the pauper had 


4 (a) E. 16 Geo. 3. Barr. Settl. Ca. No. 258. 
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lodged in the pariſh where. he had refided the laſt MEN Nei: 
ther the arguments of the counſel, nor of the Judges, are ſtated 
in the report of that caſo ;- but it is probable the court went 
upon tat ground, and not on bis having flept the /af night in 
the 1 where they determined his ſettlement to have been 


1 on the other "> inſiſted, that the principle of the 
determination in Rex v. Loweſs, was, that the laſt night of the 
refidence was to be connected with the former ſervice in the ſame 
pariſh, and reckoned as one and the ſame. That the deciſion 
did not proceed on the majority of time in the latter part of the 
year. : 

Lord MansF1ELD abſent. 

Wir TES, Juſtice, —There muſt be ſome principle to govern 
ſach caſes as this. Mr. Dunning has cited no authority in ſup- 
port of his poſition, that the majority is to be the rule, and 
indeed it is hard to ſay, here, in which of the two pariſhes the 
payper reſided moſt. The rule laid down by Mr. Balguy ſeems 
a very good one. 

" ASHnuURST, Juſtice, — This * from i its circumſtances, 8862 
not afford much room for argument. There ought if poflible 
to be a certain rule, and the caſe cited ſeems to furniſh one 
which i is very reaſonable. 

Bor rex, Fuſtice.—It i is in general of much more importance 
to have a fixed rule, than what the rule is. If that which Mr. 
Dunning contends for had been eſtabliſhed, it might have been 
a very proper one; but the court, in the caſe of Rex v. Loweſs, 
can hardly have gone upon that ground, becauſe it does not 
clearly appear there, in which of the two pariſhes aj longeſt 
reſidence had been [I]. 

Tbe order of ſefllcnd quaſhed, 


{1] It was mentioned by a gentleman at | his opinion expreſsly on the circumſtance of 
the bar, that he recollected Aden, Juſtice, | the laſt night [+135]. 
in the caſe of Rex v. 1 tilt to have Fier 


(rr 35] In Rex v. Iveſfon, E. 23 Geo. 3 the rule in Rex v. So; as ſtated in the pre- 
ſent caſe by Balguy, was confirmed. by Lord Manzſield, and the reſi of the court. 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 


The Tins ageinf the InnanTAnTs of NoRTHFIELD, 


7 juſtices had made an order to remove Abigail Jones, 
the widow of Foſeph Jones, from the pariſh of King's 
Norton, to the pariſh of Northfield; which laſt pariſh appealed 
to the Quarter Seſſions; and they confirmed the original order; 
ſpeciall 
A 1 Abigal Jones. being, whilſt ſole, a fet- 
tled inhabitant at King's Norton, in the year 1775 intermarried 
with Foſeph Jones. a ſettled inhabitant at Northfield, at Buerly- 
bill chapel, in the pariſh of King ſwinford, in the county of 
Stafford, which was erected in the year 176g, and then duly 
conſecrated, and in which divine ſervice had So. publickly and 
regularly celebrated ever ſince ; and wherein banns of marriage 
had been often publiſhed, , and marriages celebrated previous to the 
marriage in queſtion : That the ſaid chapel was a new one, erected 
fince the marriage act, and not erected on the foundation of 
one that was ancient; and no act of parliament was obtained 
for erecting the ſaid chapel, or for celebrating marriages there. 
The two orders being removed by certiarari into this court, 


the only queſtion appeared to be, whether the marriage, upon. 
the fats ſtated relative to the chapel, was void, by the proviſions 


of the ſtatute of 26 Geo. 2. c. 33. 

It is enacted, by F 1. of 'that ſtatute, that, from and after 
the 25th of March, 1754, all banns of matrimony ſhall be pub- 
liſhed in the pariſh church, or in ſome publick chapel, which 


publick chapel banns of matrimony have been uſually publiſhed, of or 


belonging to the pariſh or chapelry wherein the perſons to be 
married ſhall dwell ; and, by $ 8. that, if any perſon ſhall, (from 
or after the date above-mentioned,) folemnize matrimony in any- 
other place than a church, or publick chapel where banns have 
been uſually publiſhed, unleſs by ſpecial licence, &c. every per- 
jon knowingly and wilfully ſo offending, ſhall be deemed guilty 
of felony, &c. and all marriages ſolemnized, (from and after, Cc.) 
in any other place than a church, or public chapel, (unleſs by 
ſpecial licence, &c.) Hall be null and void to mak ntents and pur- 
Pojes whatſoever, 

When the Attorney General* moved for a rule to ſhew cauſe, 
why the orders ſhould not be quaſhed, Lord MaxsrIEID 
leemed to diſcourage the attempt to try a queſtion of ſuch ſerious 

4 _ conſequence, 
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conſequence, in a collateral way, on a ſettlement caſe ; and faid, 
he would turn the pariſh complaining of the removal, round, if 
he could. 

Benrereſt now ſhewed cauſe. He admitted, that, when the 
validity of a marriage under the marriage-a@, becomes a Queſtion 
in the caſe of a ſettlement, it is not neceſſary that there ſhould 


have been a ſentence of the ſpiritual court, in order to entitle 


the parties intereſted to ſhew the nullity of ſuch marriage. This 
had been determined in the caſe of Rex v. Preſton near Faverſham 
(a). But he contended, that the words u/ually publiſhed” in the 
act, ought to be conſtrued to mean, uſually publiſhed at the time 


ben the, marriage in queſtion took place. If fo, there was 


enough ſtated in the caſe, for the court to conſider this as a cha- 
pel in which banns had been uſually publiſhed. The word 
** often” is nearly tantamount to ** uſually”; but, if it were not, 
yet, as it is a rule that an order of ſeſſions is always to be ſup- 
ported unleſs ſomething appears expreſsly on the face of it which 
ſhews it to be againſt law, the court would intend this to be 


ſuch a chapel as the act required, there being no direct aſſertion 


of the contrary. The act, he ſaid, was ſuppoſed to have been 
drawn by a very eminent perſon (5) ; it had been warmly op- 
poſed; and, if the intention had been to reſtrain the celebration 
of marriages to pariſh churches and to chapels in which banns 
had been uſually publiſhed before the act, it was probable an 
explicit enactment to that effect would have been introduced. 
If the conſtruction contended for on the other fide ſhould pre- 
vail, this act would prove a trap to clergymen and innocent per- 
ſons, who could not be expected to ſearch into hiſtory, to diſcover 
the exact time when marriages firſt begun to be celebrated in any 
particular chapel. It was hard perhaps to draw a line, but here, 
an uſage was clearly eſtabliſhed long before this marriage took | 
place. 

The Attorney General, and Batt, argued gains the validity of 
the marriage. They ſaid the act was to be conſtrued as if the 


_ caſe had happened the day after it paſſed. Uſage Since could not 


wary the caſe ; for, to give operation to uſage, it muſt have a legal 
commencement, becauſe quod ab initio non valet, iratu temporis 
non convalęſcit. Arguments of hardſhip and inconvenience 
could only be reſorted to, when the law was doubtful, but here 


(a) M. 33 Geo. 2. Burr. Settl. Cafes, | () Lord Hardwicke, 


No. 154. | 
the 
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the words of the ſtatute were clear. This was no more a trap 
than any other prohibitory law. After the paſſing df the act, no 
marriages had been attempted to be celebrated in Lincoln's-Inn 
Chapel, Gray s-1nn Chapel, and many others, although they 
were old chapels; becauſe banns had not been uſually publiſhed 
in them; and it would be abſurd, if a chapel erected ſince the 
act ſhould be in a better ſituation, in that reſpect, than thoſe 

which had exiſted long before. 
Lord MANsFIELD,—Por a long time, I was much averſe to a 
determination of this point, in ſuch a queſtion, and between ſuch 
arties. But, upon more conſideration, I think we ought now 
to decide it. If there has been an abuſe, we ought to ſtop it as 
carly as poſſible. WE delay might lead ta a ſuppolition that we 
doubt, where in truth we do not; and any ſubſequent incon- 
venience, in conſequence of our ſuppoſed doubt, would be 
chargeable upon us. I remember, when I was Attorney General, 
] was obliged to proſecute the miniſter of the Savoy, who inſiſt- 
ed on the right of marrying without licence, and taking advan- 
tage of a diſpute then ſubſiſting between the Crown and the 
duchy of Lancaſter, ſheltered himſelf ſometimes under the one, 
and ſometimes under the other. He had married many couples 
in a year, and many children had been born under thoſe mar- 
tages. But it was neceſſary to ſtop the abuſe, even after it had 
gone ſo far; and he was convicted. Time, or the interpoſition 
of the legiſlature, may cure the marriages which have been 
already ſolemnized in this chapel [1]. The act clearly meant 
chapels exiſting at the time. It ſays church or chapel belonging 
to the pariſh or chapelry where the parties reſide. There is no 
chapelry here. I am of opinion, that this marriage was void by 
the proviſions of the ſtatute, | 
| Both the orders quaſhed. 


[1] As ſoon as the determination of the | pariſh church or public chapel, erected ſince 
court in this caſe was known, Lord Beau- | 26 Go, 2. c. 33. and conſecrated, valid in 
champ introduced a bill into parliament, | law, and to exempt the clergymen who had 
which paſſed into a law, for makin g all mar- celebrated ſuch marriages, from the penalties 
rages which had been celebrated in any | of that ſtatute. Yide 21 Geo. 3. c. 53. 
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any pg/itive opinion of the court upon it. 


CASES IN EASTER TERM 


The KING azar Pitts, 


N Friday, the 4th of May, Bearcroft obtained a rule to 
ſhew cauſe, why an order of baſtardy made upon the de- 
fendant, by two Juſtices for the county of Hereford, and confirm. 


ed by the court of Quarter Seſſions for that county, ſhould not 


be quaſhed. The objections he then ſtated were; 1. That, in 
the caption, the two Juſtices were ſaid to be reſiding near unto 
the limits o the pariſh of, Cc.“ and the words of the ſtatute 
are, in or next unto the limits, &c.” (a); 2. That the order 
contained no expreſs adjudication, and was therefore void; ac- 
cording to the caſe of Rex v. Perkaſſe (). | 
On Saturday, the 19th of May, Bower ſhewed cauſe, 
Upon examining the original order, it appeared, that the word 
in the caption was next and not near”; and there remained, 
therefore, only the ſecond objection to be conſidered. 'The or- 


der, was, in a great meaſure, in the ſame form with the Precedent 


in Burns Juſtice (c), but with the omiſlion of the following 
clauſe; 

« We, therefore, upon 3 of the cauſe and circum- 
ce ſtances of the premiſes, as well upon the oath of the ſaid A. B. | 
«« as otherwiſe, do hereby adjudge him the ſaid C. D. to be the 
« reputed father of the ſaid baſtard child.” 

Bower contended, that, as the ſtatute of Elizabeth does not 
preſcribe any particular form, if. enough appears on the fact of 
the order to authorize the act of the Juſtices in charging the ſup- 
poſed father, zhat is ſufficient. The caſe in Stgerfin i is not ſo 
deciſive as it would ſeem to be from the manner in which it is 
ſtated by Burn (d), for it appears, in S7derfin, that the objection 
on which. the order was quaſhed, was, that the ſum was un- 
reaſonably ſmall (vig. 2d. per week), and this point about the 
adjudication is mentioned af7er the deciſion, and then, without 
The ſame principle 
muſt govern with regard to orders of baſtardy and orders of re- 
moval, and none of the determinations upon orders of re- 
moyal will be found to warrant the preſent objection. In Rex 


(a) 18 Flix. c. 3.52. 


(cc) 1 Burn. 189. 13th Ed. 
(5) E. 20 Car, 2. 2 Sid. 363. 


(4) 1 Barn. 193. 13th ZL. 
v. Me- 
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v. Weſtwood (b), there was nothing in the order to ſupply the 
want of an expreſs adjudication, The ſame obſervation applies 
10 Rex v. Minchinhampton (c), for it was not at all ſtated, there, 
that the pauper was likely to become chargeable. In Srallin- 
burgh v. Haxhay (d), the words only were, ** we do believe;” in 
Waltham Magna v. Waltham Parva (e), as we are credibly in- 
«6 armed; and, in Berry v. Arundel (f), ** whereas complaint 
« hath been made to us.” In the preſent caſe, the Juſtices have 
expreſsly ſaid, ©* whereas it hath appeared to us, &c.“ and, in 
Suddlecomb v. Burwaſh (g), Lord Holt ſaid, that was ſufficient; 
and the ſame thing was afterwards determined in a caſe of Rex v. 
* Darnal (V), mentioned in the Report of Suddlecomb v. Burwaſb. 
Bearcroft, on the other fide, infiſted, that the adjudication is the 
moſt important, and an indiſpenſable part of the order, and cannot 
be lupplied by implication. It is true the court is not fo 
ſtrict, with regard to orders of Juſtices, as in the caſe of convic- 
tions, but ill, it uſt appear, upon the order, that the Juſtices 
had an authority for what they did; and, without an adjudica- 
tion they have no authority. They a& both as jury and judges, 
and the order muſt contain both a verdict and judgment. In. in- 
ditments founded on the common lau, nothing can be ſup- 
plied by inference ; and a fortiors, nothing {o material as the 
adjudication can be intended in the caſe of particular juriſdictions 
created by fatute. If defects of this ſort could be cured by in- 
tendment, no order would ever have been held to be bad. The 
court will pay regard to precedents long eſtabliſhed, and ap- 
proved; and this order, though framed after the Precedent in 
Burn, has left out the moſt eſſential part. In Rex v. Perkaſſe, 
the rule to ſhew cauſe was granted on the objection as to the 
ſmallneſs of the ſum; but it is clear, from an attentive peruſal 
of the caſe, that the ultimate deciſion went upon the want of 
adjudication, Moſt of the caſes cited in ſupport of the order 
make againſt it; and there is a material difference between the 
caſe put by Holt, in Suddlecomb v. Burwaſb, and this caſe, for 
the caſe he puts is of a ſubſtantive declaration, “ that it has 
appeared, &c.” and ſo probably the order run in the caſe there 
referred to, of Rex v. Darnal; but, here, the words „ it hath 


(5) H. 4 Geo. 1. 1 Str. 73. Bott. 195. () E. 10 Geo, 1. 3 Burn, loc. cit. 
(e) E. 3 Geo. 2. 2 Seſs. Ca. 92. Bott. 347. YE. W. 3. 1 Salk. 479. 

3 Burn, 475.13th Ed. Burr. Settl. Ca. p. 3 16. (g) 7. 13 V. 3. 1 Salk. 491, 
(d) 7. 4 Geo. 1. 3 Burn, 475. 13th Ed. (%) E. 2 Ann. 

I Set, Ca, 131. 
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be more like the preſent than Suddlecomb v. Burwaſh, 


CASES IN EASTER TERM 


de appeared to us,” are coupled with the evidence [1], and do 
not ſeem to diffet, in meaning, from ** we do believe,” in Stal. 
linburgh v. Haxhay, where the reaſon given for quaſhing the 
order was, (and which equally applies here,) that a man may 
& believe a thing on uncertain evidence.“ | 

Bur TER, Juice, having mentioned Rex v. Graveſend (a), 
ſtated in Bott, — where, aceoeding to his account of it, there was 
no adjudication of the birth of the child in the pariſh but under 


ab whereas,” and the court held Phat to be ſufficient, — the court 


deferred giving their opinion till there ſhould be an opportunity 
of enquiring more fully into the circumſtances of that caſe, 

Lord MansFitLd abſent. | 

This day, his Lordſhip was in court, but not having REAR 
the argument at the bar, the judgment was en by Wirrrs, 
Fuſtic?, to the following effect. 

WILLES, Juſtice, (after ſtating the objection, a obſerving 
upon the caſes of Rex v. Perbaſſe, and Suddlecomb v. Burwaſh,)— 
The caſe of Saint Giles's Cripplegate v. Hackney (6) ſeems to 
| In that 
laſt caſe, the difum is as was ſtated by Mr. Bower ; however, 
the report concludes, by ſaying ce there ought to be a particular 
e ayerment, &c.” and, in Saint Giles's Cripplegate v. Hackney, 
the order runs very much in the ſame manner as here, vis. 
* whereas on oath made by the ſaid E. F. it appears that her 
& huſband was laſt legally ſettled at Hacney; and that order 
was quaſhed, ** becauſe there was no judgment of the Juſtices 
« concerning the laſt legal ſettlement, but only the oath of the 
« woman” (a). We have looked into the proceedings in Rex 
v. Graveſend, and we find, that there was an expreſs adjudication 
in that caſe. We are, therefore, all of opinion, that this order 


cannot be ** 
Both the orders quaſhed. | 


[1] They are ſo put in the caſe of Suddlecomb v. Burwaſh. 


(a) E. 15 Geo. 2. Bott. 104- | 
(4) E. g Will. 3. 


| (a) Salk, be. cit. 
1 Salk, 478. ESE 


BRISTOW 
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Bris Tow aggainſt WriGHrT and Pu Gn, Sheriff 
of MiDDLEss x. 


N laſt Hilary Term, on Thurſaay, the 25th of Fanuary, Lee 
obtained a rule to ſhew cauſe, why the verdict which had 

been found for the plaintiff ſhould not be ſet aſide, and a new 
trial granted, or a nonſuit entered, 

This was an action on the caſe, againſt the defendants as 
ſheriff of Middleſex, on the ſtatute of 8 Ann. c. 14. § 1. for 
taking the goods of one Pope in execution, in a houſe let from 
year to year by the plaintiff to Pope, without paying or content= 
ing him for a year's rent then due, and of which the defendants, 
before the removal of the goods, had notice. 

The declaration ſtated the demiſe, as follows: 

« The faid plaintiff, on &c. demiſed, to one Benjamin Pope, 
a certain meſſuage, &c. to have and to hold unto the ſaid Ben- 
jamin, from the feaſt of St. Michael, then next following, for 
and during the term of one year from thence next enſuing, and 
fully to be compleat and ended, and fo, from year to year, for 
ſo long as it ſhould pleaſe the plaintiff, and the ſaid Benjamin, 
yielding and paying, therefore, yearly and every year during the 
ſaid term, unto the plaintiff, the yearly rent or ſum of, &c, by 
four even and equal quarterly payments; to wit at the Feaſt of, &c.” 

The principal witneſs called on the part of the plaintiff, was 
Pope himſelf ; who proved, that the plaintiff let the houſe to 
him, by parol, for a year, and hat there was no flipulation about 
any time or times for the payment of the rent. 

It was contended, at the trial, (which came on before Lord 
MansF1ELD, at the Sittings for Middle/ex,) that, as the plaintiff 
had laid a demiſe with a reſervation of rent payable quarterly, he 
was bound to prove it exactly as laid; and that, having failed 
in that proof, he ought to be nonſuited. His Lordſhip over- 
ruled the objection, being then of opinion, that enough of the 
demiſe as laid had been proved to entitle the plaintiff to his 
ation. The preſent rule was moved for, on the ground of a 
miſdirection. : 

On Thurſday, the 3d of May, the Attorney General, ind Dun- 
ing, ſhewed cauſe, and urged, that the contract was not the gift 
of the action; the material part was, that a year's rent was in 
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arrear, and :hat having been proved, the plaintiff had ſhewn 


enough to entitle himſelf to a verdict. 
Mood, on the other fide, inſiſted, that, as the plaintiff had ſet 


forth the particulars of the contract, he was bound to prove them 
as laid; and, for this hecited ;—An Anonymous Caſe in Lord Ray. 
mond, where, a | « pes being laid, “to deliver good merchan- 


Ai ;ſeable whea*,” and the evidence being of a promiſe to deliver 


{ 642] 


% rood ſecond fort of wheat,” Lord HoLT held the variance to be 
fatal, and nonſuited the plaintiff (a); Te King v. Nudigate (6), 
where, upon a traverſe of an office found, the iſſue being, he- 


ther A. S. deviſed © o Fe N. and his heirs” or not, and the 


jury having found that J. S.“ deviſed “ 70 A. for years, re- 
ve mainder to J. N, in fee,” the court adjudged . guod non devi- 
e ſavit modo et formd ;"—Sands & Taſh v. Ledger (c), where, 
in an action of debt for rent, the plaintiffs declared on a demiſe, 
« for 151. rent 117 annum, under a power < 70 make leaſes for 
* twenty - one years,” and the evidence being of a demiſe © for 15, 
«* rent per annum, and three owls,” under a power * to make 
leaſes for twenty-one years in poſſeſſion, aud not in reverſion, 
rendering the ancient rent, and not di puniſhable of waſte,” Lord 
Holt directed a nonſuit ;—And Savage, qui tam, v. Smith, which 
was afterwards ſtated by Lord MAnsF#1ELD in delivering ths 


judgment of the court (4). 
The caſe ſtoqd over till this day. | { 
Lord MANSFIELD, (after ſtating the caſe,) -I am very free 


to own, that the ſtrong bias of my mind has always leaned to 
prevent the manifeſt juſtice of a cauſe from being defeated or 
delayed by formal flips, which ariſe from the inadvertence of 
gentlemen of the profeſſion; becauſe it is extremely hard on the 
party to be turned round, and put to expence, from ſuch miſ- 
takes of the counſel or attorney he employs. It is hard alſo on 
the profeſſion. It was on this ground that I over-ruled the 
objection in this caſe; but I am fince convinced, both on the 
authorities which I am about to mention, and on the reaſoning 
in them, that I was wrong, and that it is better, for the ſake of 
juſtice, that the ſtrict rule ſhould in this caſe prevail. I have 
always thought, and often ſaid, that the rules of pleading are 
founded in good ſenſe. Their objects are preciſion and brevity. 


(a) Bedford Aﬀiizes, 12 W. 3.1 Id. (e) Surry Aſſizes, 1 Jan. 2 1d, Rayn. 
Raym, 735. 792. | 
(6) B. E. E. 6 Car, t. Sir M. Jones, 224. (4) Infra, p. 668. : 

| Nothing 
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Nothing is more defirable for the court than preciſion, nor for 1781. 
the parties than brevity. It is caſy for a party to ſtate his 3 
ground of action. If it is founded on a deed, he needs not ſet x thi 
forth more than that part which is neceſſary to entitle him to e. 
recover [+136]. If he ſtates what is impertinent, it is an injury 
to the other party, and may be ſtruck out and coſts allowed, u pon 
motion [IT 137]. I remember a caſe, where, in an action on one 
covenant, the whole of a very long deed was ſet forth. The 
court referred it to the Maſter, and all was ſtruck out except 
the covenant on which the action was brought, and coſts paid 
to the amount of 100/. When I ſay that the plaintiff needs only 
ſet forth that part of a deed on which his action is founded, I do 
not mean to ſay that even hat is neceſſary. He is not bound to 
ſet forth the material parts, in letters and words, It will be ſuf- 
ficient to ſtate he ſubſtance and legal et. That is ſhorter, and 
not liable to miſrecitals, and literal miſtakes, Here, that me- 
thod might have been followed. It certainly was not neceſſary 
to alledge this part of theleaſe that relates to the time of payment, 
in order to maintain the action. But, ſince it has been alledged, 
it was neceſſary to prove it. The diſtinction is between that 
which may be rejected as ſurpluſage, (which might have been 
ſtruck out on motion, ) and what cannot. Where the declara- 
tion contains impertinent matter, foreign to the cauſe, and which 
the Maſter, on a reference to him, would ſtrike out, (irrelevant 
covenants for inſtance,) that will be rejected by the court, and 
need not be proved. But, if the very ground of the action is 
miſ- ſtated, as where you undertake to recite that part of a deed on 
which the action is founded, and it is miſ-recited, that will 
be fatal. For then, the caſe declared on is different from 
that which is proved, and you muſt recover ſecundum allegata 
et probata, This will reconcile all the caſes. In the preſent 
inſtance, the plaintiff undertakes to ſtate the leaſe, and 
ſtates it falſely. There are many authorities which go to prove 
this diſtin tion. Iwill mention three, (which are very ſtrong,) 
where matter, which it was unneceſſary to ſet forth, being ſtated, 
and not proved, the variance was held to be fatal. The firſt is 
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[+136] Vide Dundaſs v. Lord Weymouth, | Geo. 3. Cowp. 727. Rex, v. May, E. 19 
B. R. M. 18 Geo. 3. Cewrp. 665. Geo. 3. ſupra p. 493. Rex, v. Waltham, T. 
[+137] Vide. Price v. Fietcher, B. R. I. 18 25 Geo. 3. 
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the caſe of Cudlip v. Rundle (a). There, —in an action by , 
leſſor againſt his tenant, for negligently keeping his fire, by 
means whereof the houſe was. conſumed, —a demiſe to the de. 
fendant for ſeven years was ſtated in the declaration; the defend- 
ant pleaded, that the plaintiff did not demiſe modo ef forms ; and 
iſſue. being joined, it appeared, on the finding by the jury ina 
ſpecial verdict, to be a leaſe at will. The court agreed, that the 
action would have lain againft the defendant as tenant at will; 
but, as the plaintiff had ſtated him to be a leſſee for years, and 
had proved him tenant at will, the variance was held to be fatal, 
and there was judgment for the defendant. The next is the 
caſe of Savage gui tam v. Smith, in the Common Pleas (4). That 
was an action of debt againſt a ſheriff's officer, by an informer, 
The declaration ſtated a judgment, and a feri facias upon that 
judgment. The fieri facias was given in evidence, but not the 
judgment, and the court held, that, though it might be unneceſ- 
fary to aver the judgment, yet, having been averred, it. ought to 
be proved; and My Lord Chief Juſtice DE Grey expreſsly went 
upon the diſtinction between immaterial and impertinent aver- 
ments, and ſaid, that the former muſt be proved, becauſe rela- 
tive to the point in queſtion [1]. The third caſe is Shure v. 
Hornſey in this court (c). That was an action for double rent 
on the ſtatute (4). The declaration ftated a leaſe for three years; 
but, on the evidence, it appeared, that the leaſe for three years was 
void, under the ſtatue of frauds ; and that the defendant was 
only tenant from year to year, This was ſufficient for the pur- 
poſe of the action; but a leaſe for three years having been laid, 
and not proved, the plaintiff was nonſuited; and a rule for ſet- 
ting aſide the. nonſuit having been obtained, it was, upon the ar- 
gument of the caſe, diſcharged. Theſe authorities are in point 
to the doctrine I have laid down. But perhaps, notwithſtanding 


the weight of the caſes, if that doQrine were highly detrimen- 


tal, and the ſetting it right would be attended with no miſchief, 
as it is only a mods of practice, it might deſerve conſideration. 
But I believe it ſtands right, and upon the beſt footing ; for it 


[1] By a miſtake of the preſs, the | appears, not only from what is here ſaid by 
word *©* material” is printed inſtead of im- | Lord MaxsrieLD, but alſo from a very ac- 
material, in the report of this caſe in .2 | curate manuſcript note J have ſeen of Savage 
Rlackft. 1104. Immaterial” certainly was v. Smith, and indeed from the context in 
the word uſed by De Grey, Chief Juſtice, as | Blackone's own report. 


(a) B. R. J. 2W. & M. Carth. 202. | () E. 19 Geo. 3. 
(% T. 16 Geo. 3, 2 Plackft, 1101. (4) II Gee. 2. c. 19. 818. 
| | may 
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may prevent the ſtuffing of declarations with prolix unneceſſary 
matter, becauſe of the danger of failing in the proof ; and may 
lead pleaders to confine themſelves to ſtate the legal effect. 
We are all of opinion that the verdi& ſhould be ſet aſide, and 
judgment of nonſuit entered, 

The rule made abſolute [+ 138]. 


[+ 138] Vide Carlifle, v. T. are, B. R. M.] Abr. 850. pl. 11. and Pope v. . Cam. 
18 Geo. 3. Cowp. 671. Vide, alſo, Moore v. Scacc. T. 12 Fac, 1. Hob, 72. 
Muſgrave, Hob. 18. but corrected in 1 Noll. 


Pa GET againſ} WHEAT RE. 


CTION of debt on a bond, executed at Weſtminſter, on 
the 21ſt of November, 1777, for the penal ſum of 2 50 ! 
The defendant, by his Plea, confeſſes the debt; But, 
purſuance of an act of parliament, Cc. (18 Geo. 3. c. 52. TH in 
« Jiſcharge of his perſon from the execution of the judgment to 
« be obtained againſt him in that behalf by the plaintiff, ac- 
« cording to the form and direction of that act ,—lays, that be 
* was beyond the ſeas in foreign parts, on the roth of March, 
« 1778, and was duly diſcharged, according to the ſaid act, at 
« &c, on the 3d of November, 1778; and further ſays, that 
« the ſaid debt for which this action is brought, was contract 
© ed before the 1oth day of March, 1778, to wit, Cc. where- 
fore he prays judgment, and that his perſon may be diſcharg- 
« ed from the execution of the judgment to be obtained againſt 
him by the plaintiff in this action, according to the form of 
« the ſaid act, &c. '— Replication ; That the bond was made at 
the time and place in the declaration mentioned: Then ſets 
forth the condition; which was, to pay 125 J. with lawful in- 
tereſt on the 21½ of November, 1778: Then avers, that, after the 
making the bond, and after the ſaid 10th of March, 1778, and 
before ſuing out the original writ, to wit, on the ſaid 2 1ſt of 
November, 1778, in the condition mentioned, the ſaid ſum of 


1251, fir. became due, according to the tenor and effect of the 
ſaid condition, and not at any time before: That the defendant 


had not paid it then, nor afterwards, but that it ſill remained 
unpaid ; by reaſon of which ſaid premiſes, the bond became for- 
feited, and the (aid debt and cauſe of action thereby and there- 
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4508. accrued, after the aid 10th of March; 1778. Out 


Demurrer. 

* The queſtion i in this caſe WER upon theconfiruaicn of th 
words of the act of parliament, which are: That, if any action 
« is brought againſt a perſon who has taken the benefit thereof, 
« for any debt due before, &.“ he may plead, in di iſcharge of 
bis perſon, s that ſuch debt was contrated or due before, &. (a).“ 

The caſe was argued, on Friday, the 11th of May, by Mood, 
in ſupport of the demurrer, and by Law, for the plaintiff. 

Mood admitted, that the particular clauſe in the act on which 
the queſtion here more immediately turned, and which directs the 
manner of pleading, is not very accurately penned; but he con- 
tended, that, if the whole act was taken together, it would be 
manifeſt that it was the i intention of the legiſlature, that debts un- 
der the circumſtances' in this cafe, ſhould” be difchatged-by the 
att. This, he ſaid, appeared clearly from'the' 37th ſection, which 
provides, that no perſon diſcharged' by the act ſhall be impriſoned 
for any debt, bond, &c. contracted, incurred, occaſioned, owing, 
or - growing due, before, Sc. and that, if arreſted, ſuch perſon 
ſhall be releaſed by any Judge of the court out of which the Pro- 
ceſs iſſued, or by two Juſtices of peace, &c. 

Tau, on the other ſide, inſiſted, that inſolvent acts ought 
not to be conſtrued: with greater latifude in reſpect to the inſol- 
vent, than the bankrupt laws in reſpect of the bankrupt; and 
that a bond, made before bankruptcy, but not due till after, 
was not Proveable under a commiſſion, nor diſcharged by the 
certificate, till a ſtatute was expreſely made for that purpoſe. ( b). 
He obſerved, that the 37th ſection of the inſolvent act only ap- 
5 to the caſe of pri lſonere, not of fugitives like this de- 

endant [1]; and contended that, till the day of payment, in the 
caſe of a bond, the debt does not exiſt. 

Lord Mausriel b faid, he thought this very point had been 
determined upon ſome former inſolvent act, and defired the caſe 
might ſtand over, to give an oppottunity of enquiting if thete 
Had not been a deciſion upon it. 


J By q 41, the ſtatute may be pleaded to | by & 37, proviſion is only made for the ſum- 
alan on debts of pri/oners, if contracted be- mary diſcharge from arreſts for debts con- 
fore the 28th of Fanuary, 1778, and of fagi- trated before the 28th of January, 71s 
ii bos, if before the 10th of — 1778, Yet, | This muſt have been a flip in drawing ie iti. 


4 'G) 18 Geo. 3. c. 52. F 40. TL | (3) 7 Geo, 1. 6. 31. F 1, 2. 


And 
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And, now, his Lordſhip mentioned, that the very ſame queſtion 
had occurred in a caſe of Worbman V Leake, and had been deter- 
mined, H. 14 Geo. 3. (c) [T 139]; that by a note he had ſeen of 
that caſe, it appeared, that the court had held, that a debt due by 
2 promiſſory note, though not payable till after the day in the 
act, yet Was debitum in præſenti, and that, as ſuch, it was diſ- 
charged; differing from a debt only payable on a contingency, 
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which would not-' be diſcharged, unleſs: the - contingency had 


happened before the day; and that he had then mentioned, that 
he and the other Judges had been reminded of various inſtances 
where they had diſcharged from arreſts, under ſimilar circum- 
ſtances to 3 the caſe then before them. 


Judgment for the defendant. 
(e) 10th Feb. 


[+ 139] That caſe of Werkman v. Leake has been ſince reported, Cowp. 22. 


BAIEEVY against WIILEkINS ON. 


P ON a rule to ſneẽ cauſe, why there ſhould not be judg- 
ment as in caſe: of a nonſuit againſt the plaintiff, the 
cauſe ſhewn was, that the defendant had become inſolvent ſince 
the action brought. 
 BvrLER, Fuftice, faid, he had known the rule for judgment 
as in caſe of a nonſuit, refuſed on this ground, in former in- 
ſtances; and that it would be extremely hard, if a party ſhould 
be obliged to proceed, and put himſelf to expence, without a 
pofſibility of recovering either debt or coſts. 
Dayrell, for the plaintiff.— Sutton, for the defendant. 
| The rule diſcharged, 


TARLTON again FISHER and others. 


T HIS was an action of treſpaſs, and falſe impriſonment.— 
The declaration contained two counts; 1. For impriſon- 
ing the plaintiff on the 27th of November, 1780, at Bath, in 


Saturday 
| 26th May. 


The inſolven- 
cy of the de- 
fendant hav- 
ing happened 
ſince the ac- 
tion brought, 
is good cauſe 
againſt judg- 
ment as in 
caſe of a non 
ſuit, 


Saturday, 
26th May. 


A ſheriff or 

his officer 18 
not liable to 
an action of 
falſe impri- 
ſonment, for 
arreſting a 


certificated bankrupt, a peer, a diſcharged inſolvent, or a perſon who took advantage of the ſtatute of 
20 Geo. 3. c. 64. made on the occaſion of the priſous in London being burnt by the rioters, although the 


Party, in ſuch caſes, is Privileged from arreſts. 
3 


Somerſetſhire, 
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Somerſetſhire, and detaining him in priſon three days; 2. For 
impriſoning him at the ſame place, on the 2gth of December, 
1780, and detaining him eleven days.—The defendants pleaded, 
1. Not guilty, upon which iſue was joined; 2. To the firſt 
count, a juſtification, as ſheriff's officers, under a writ of attach. 
ment out of the court of Exchequer, directed to the ſheriff, and 
a warrant from him; 3. To the /econd count, alike juſtification, 
under a precept in the nature of a writ of capias ad ſatisfaciendum, 
from the courtof requeſts in the city of Batb, directed to them as 


officers of that court. The plaintiff replied; 1. To the juſtification 


pleaded in bar of the firſt count, that, before the time when, Ge. 
in the firſt count mentioned, and before the making of the ſtatute 
of 20 Geo. 3. c. 64. viz. on the 2oth of November, 1779, he 
was arreſted, under a writ of latitat, directed to the ſheriff of 
Somerſetſhire ; that, afterwards, before the time in the ſaid count 
mentioned, and before the making of the act, viz. on the 3d of 
February, 1780, he gave ſpecial bail to the action, and, after. 
wards, before the time in the ſaid count mentioned, and after 


the making of the act, and before the priſons of the King s Bench 


and the Fleet, reſpectively, were repaired, or other priſon or 


- priſons ſubſtituted in lieu thereof, reſpectively, and notice thereof 
given in the London Gazette, viz. on the 25th of Auguſt, 1780, 


he ſurrendered himſelf in diſcharge of his. bail, before Lord 
MANSFIELD, and was, thereupon, committed to the cuſtody of 
the marſhal; that the tipſtaff then tendered him to the ſaid 
marſhal ; and that, in all things, he conformed to the rules 
and directions by the ſaid act of parliament preſcribed, concern- 


ing ſuch priſoners who had ſurrendered in the manner in the ſaid 


act mentioned; by reaſon whereof, and by force of the ſaid at, 
at the time in the ſaid count mentioned, and from thenceforth 
he had been, and ſtill was, in the cuſtody of the marſhal, and was 


not liable to be arreſted by virtue of the writ in the faid plea men- 


tioned ; of all which premiſes the ſaid defendants, at the time in 
the ſaid count mentioned, had notice; 2. Then a ſimilar replica- 
tion to the ſpecial plea in bar of the ſecond count; and 3. A 
new aſigument on the fi count, of another aſſault and falſe im- 
priſonment.— To the replication on the firſt count, the defen- 
dants rejoined, that the plaintiff did not conform to the rules and 
n by the act of parliament preſcribed; on which rejoin- 


der iſſue was joined; To the replication on the ſecond count, 


they rejoined, that the plaintiff was not committed by Lord 
MANSFIELD 
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MANSFIELD to the cuſtody of the marſhal in diſcharge of his 1781. 
pail; on which ue was alfo joined; and, to the new aflignment, wn 
they pleaded the general iſſue. TarLToN 

A general verdict having been taken at the Aſſizes, for the plain- Hou 
tif, by miſtake, Morris obtained a rule to ſhew cauſe, why the 
Poſtea ſhould not be amended, and made agreeable to the notes 
of the Judge who tried the cauſe, by entering the verdict for the 
defendants on all the iſſues, except on fo ſuch of the general 
iſſue as related to the treſpaſs mentioned in the firſt count, and | 
on the iſſue joined on the juſtification pleaded in bar to the firſt { 648 } 
count; and why the judgment ſbould not be arreſted. 

The court having heard the counſel upon the ſubject of the 
amendments, and peruſed the Judge's notes 140], at part of the 
rule was made abſolute; and then the queſtion on arreſting the 
judgment was argued, by Mood for the plaintiff, and Morrg, 
and Batt, for the defendants. 

The queſtion turned upon the conſtruction of wan 
words in the ſtatute of ao Geo. 3. c. 64. § 2. 

And bail not be liable to be arreſted by virtue of any civil pro- 
<«.ceſs out of any court; and, in caſe they have been, or ſhall 
be, ſo arreſted, jball-be diſcharged t beręfrom [ 1. 

For the defendant, it was argued, that the ſheriff and his affi- 
cets were bound to execute the proceſs directed to them, and ts 
keep the perſon arreſted till they were ſatisfied of the truth of 
the ſurrender, and compliance with the regulations of the 
ſtatute. It could not be the meaning of the legiſlature, that 
the ſheriff ſhould take upon himſelf the truth of thoſe circum- 
ſtances, upon the mere aſſertion of the party, or give implicit cre- 
dit to the marſhal's certificate. I]. The.ſtatute does not operate 


[i] This ſection of Fg ſtatuteonly applies, to ment of this caſe. I. preſume $ 6. was con- 
perſons who had been aui y in caffody, and | ſidered as adopting, by implication, all the 
ſet at liberty by the rioters. By & 6. the ſame proviſions of F 2. 

Jort of ſurrender as had by 9 2. been preſcribed | Iz] A practice had prevailed ſince. the aft 
as to them, is preſcribed for perſons under |. paſſed for the marſhal to deliver a certificate 
circumitances like thoſe ſtated by this plain- | af the ſurrender and compliance with the 
fff in his replication ; and it ſays, that, on directions of the act, to the party; but this is 
#cir complying with the rules and direct |: not. preſcribed by the ſtatute. By the inſol · 

tions preſcribed by F 2. the bail Hall be | vent acts, the party is to be releaſed from ar- 
diſcharged, and the defeudants deemed and | reſts, by a judge, or two juſtices upon ſewing 
taten to be in adual cuſtody; but does not "the copy of the order for his diſcharge. 18 Geo. 3. 

go on to add, an fodll not be liable to be c. 52. I 37. The marſhal's certificate was 
arreſted. This difference between the two | probably thought of, from analogy to the 
clauſes was not taken notice of on the argu- copy of the order in that caſe. 


[140] Vide Edd tint; Z. 20 Gee. b * 
1e — * e Eddowes v. Hophins; E. 20 Geo. 3. ſupra, p. 376, Grant v. Ale, T. 21. Geo. 3 
8 I 28 
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under the act operated as a ſuper/edeas. But the doubt will be, 


(3) C. B. M. 13 Geo. 3. 3. Will. 341. 
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as a ſuperſedeas, but, if a party will take advantage of it, the regu- 
lar method is to apply to the court, where he may make an 72 
davit of the truth of the facts. The ſheriff has no authority to 
put him to his oath. Feme coverts are, every day, diſcharged 
from arreſts: but no action of treſpaſs was ever brought in ſuch 
caſes; nor for arreſting perſons entitled to privilege. If, in any 
ſuch caſe, an action can be maintained, it mult be cafe, not treſ.. 
paſs, and that can only be againſt the party, not againſt the ſhe. 
riff or officer; Salmon v. Percival (a), Parſons v. Lloyd (5), Ca- 
meron v. Lightfoot (c). 

On the other fide, it was ſaid, that the act had pointed out the 
means by which thoſe who had ſurrendered might be known 
upon application to the marſhal, as they were obliged to give 
him an account of their place of abode in writing (4), and the 
replication, in this caſe, expreſsly charged, that the defendants 
had notice of the ſurrender and diſcharge, viz. of all which 
te premiſes, &c. In Cameron v. Lightfoot, the ground of the deci- 
ſion was, that the protection of a witneſs, or party, eundo et 
redeundo, is the privilege of the court, not of the perſon himſelf, 
It would have been a good return to the writ, that the party had 
conformed to the act, and fo he could not arreſt him. £ 

Lord MansFitLD,—This is a direct action of treſpaſs, guare vi 


et armis, and not on the caſe; and there is this diſtinction be- 
tween them, which always ought to be attended to: In treſpaſs, 


innocence of intention is no excuſe; in caſe, the whole turns 
upon it; malice, or the guo animo, is the very gi of the action. 
In this caſe, the notice is immaterial; for it is contended, that 


the arreſt was illegal; and the queſtion ſingly is, whether the 


ſheriff muſt abſtain, at his peril, from arreſting any man who 
It is argued as if the diſcharge 


not on the act, but on the party; whether he is within it. The 
ſheriff muſt determine that queſtion, he muſt decide whether. 


the ſurrender was fraudulent, before he diſcharges. There is 
no doubt but there was a fraud upon the act in this caſe. The 
plaintiff, an inhabitant of Bath, gives ſpecial bail before the 
riots, and then comes up to London to free his bail and himſelf, 
Could the legiſlature mean, that every bailiff ſhould judge, at his 
peril, whether the ſurrender and - diſcharge were fraudulent ? 


(e) C. B. E. 18 Geo. 3 2 Blackft. 1190. 
(d) $2. 


(a) B. R. J. 6 Car. 1. Cre. Car. 196. 
whether 
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whether the act had been complied with? It neceſſarily paſſed 1781. 


initatelv. from the urgency of the circumſtances. There 
very precipitately, fr gency ig 


o direction how the diſcharge is to be, which in the ſtatutes a 
FisSHER. 
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3 to bankrupts, and inſolvents, is explicitly pointed out; 
but the expreſſions, * ſhall not be liable to be arreſted,” and ſhall 
« bediſcharged,” from the nature of the thing, mean, ſhall be 
« diſcharged by proper authority.” The ſheriff is not bound not 
to arreſt, If he chuſes to take the truth of the facts upon him, 
and not arreſt the party, he may, and the ſurrender and com- 
pliance with the act will be a good return [+141] ; but he will be 
anſwerable. The caſe of Cameron v. Lightfoot, is material. 
It is, there, ſaid, that privilege will not be allowed but in fair [650] _ 
caſes; and even then, treſpaſs will not lie for the arreſt. I 
am clear, that an action of treſpaſs does not lie in this caſe, 
againſt the officers. Whether, if the defendants had done 
any thing oppreſſive, with full noticeof all the circumſtances, 
an action on the caſe might be maintained, would be another 
queſtion. 5 | | 
WIILXsõ, Juſtice,.— I own I have great doubts in this cafe. 
There are two proviſions in the at; 1. That the pacty ſhall 
not be liable to be arreſted; 2. That, if he is arreſted, he 
ſhall be diſcharged. Under the firſt, I think treſpaſs would not 
lie againſt an officer who ignorantly arreſts a party who has taken 
the benefit of the act. But hat is not the caſe here; for it is 
ſtated, that the defendants had notice at the time of the arreſt. 
The party has no way of ſhewing, that he is not liable, but by 
producing the certificate of the marſhal, which the ſheriff and his 
officers are bound to take notice of, in the ſame manner 
2s in the caſe of a ſuperſedeas., Under the ſecond proviſion, I 
think treſpaſs might lie, if the party were detained longer than 
was neceflary for making the proper enquiries; but, here, the 
plaintiff was only detained three days, which would be no more 
than reaſonable time. But I lay my finger on the firſt part of 
the clauſe, which I think deciſive, that the arreſt was illegal; 
and there is a clear difference between illegal arreſts, and arreſts 
againſt privilege. Unleſs the certificate has the effect of a ſuper- 
feaeas, the firſt part of the clauſe is nugatory. | 
ASHHURST, Fuftice,—lI think this action is not maintainable. 
A ſheriff is bound to execute proceſs iſſuing out of a court of 
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1781. 
Lada or the proceſs i is erroneous. he is | Hot poste. The — 
TarLTON 
on of malicÞully holding to bail. But it is unneceſſary, here, to 20 
into the queſtion of what remedy there might be againſt the 
party, It would be extremely hard, indeed, upon a theriff, or 
his officers, if they were bound to enquire into the truth of the 
exemption, and determine upon it at their peril. The notice 
alleged in this replication is mere form. Bat, ſuppoſing there 
was actual notice, were the defendants bound to give credit to 
the allegation of the party? Even if a certificate was ſhewn, 1 
ſhould doubt whether the officers would have been Juſtified in 
diſcharging him. It is a plaintiff's buſineſs to take care how he 
takes out his writ. | If he deliver it to the ſheriff, he takes all 
[ 651 ] upon himſelf, He may know, and take upon Himſelf to prove, 
| that the ſurrender and other proceedings were fraudulent; 
and ſhall the officer diſcharge the þarty on the production of 
a certificate, when the plaintiff has it in his power, perhaps, 'to 
che w fraud in obtaining it? If there wete fraud, what defence 
could be fet 1 up to an action for an eſcape? The act could never 
mean, that every ſheriff ſhould fend to Linden to — W 
had ſurrendered. 

BuLLER, Juſtice.— This ſeems to me a very clear caſe. I & 
not feel the weight of the argument on the firſt part of the clauſe 
of the ad. As to the diſcharge, expreſs words would have been 
uſed if it had been meant to veſt new powers in the ſheriff. 
The meaning muſt have been, to veſt the power of diſcharge 
where, f in other Caſes, it was veſted before, vig. in the court out 
of which the proceſs iſſued; or, in vacation, in one of the 
Judges. Mat ſatisfies the words of the act. In caſes of bank- 
rupts, or in ſolvents, What is done? Hundreds have been arreſted, 
but there never was an inſtance of an action againſt the ſheriff or 
his officers in ſuch caſes. The practice, in the caſe of bank- 
rupts, is, to apply to a Judge, and verify the certificate by 
ajidavit (a). How could the ſheriff aſcertain that the certificate 
was ſigned by the commiſſioners? He cannot adminiſter an 
oath. In the caſe of inſolvent debtors, the proviſions for this diſ- 
| charge ate fomewhat different in words, but are, in ſubſtance, 
I think, the ſame. The Party, there, is to be diſcharged ; not 
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by the ſheriff, but by the order of a Judge, (or two Juſtices of the 
eace (b),) and there is, in the infolvent acts, ſimilar words to 


thoſe of the firſt part of the clauſe in the ſtatute now under conſi- 
deration; for it is enacted, ** that no perſon to be diſcharged by the 
« act ſhall be impriſoned, &c. (c);“ ſo that, if this is to be conſider- 
ed as a poſitive injunction upon ſheriffs not to execute proceſs but 
at their peril, falſe impriſonment would lie in every caſe where 
an inſolvent has been diſcharged by a Judge's order. The 
practice under the act in queſtion is too recent to have much 
weight; but, as far as it goes, it is againſt the idea that ſheriffs 
are to take upon themſelves to diſcharge. Frequent applications 
have been made to Judges to diſcharge perſons who had the 
marſhal's certificate, and they have exerciſed their diſcretion in 
deciding whether the party was entitled to his diſcharge. I my- 
ſelf have often refuſed to do it, on the ground of colluſion ; 
and the court has declared, in particular, that, where the de- 
fendant has come from a remote county to ſurrender to the 
marſhal, in order to defeat his Son fide creditors, the act will 
afford him no protection. The general law, as to ſheriffs, is, that 
if a ſheriff has acted in obedience to the mandate of the court he 
is excuſed, If he arreſt a peer, the writ is erroneous, yet he is 
not a treſpaſſer for executing it. In treſpaſs the defendant mult 
ſhew an excuſe. Have the defendants done ſo in this caſe? Yes, 
for the mandate of the court was compulſory on them. The 
original plaintiff would not be liable to an action of treſpaſs till 
the writ is ſuperſeded, for, till then, it is a juſtification : After 
a ſuperſedeas treſpaſs will lie againſt the party; but ſtill not 
againſt the ſheriff. I take this to have been ſettled over and 
over again, and the inconvenience would be very great if the law 


were otherwiſe. 
The rule made abſolute. 


() 18 Geo. 3. c. 52 F37. (ej Bid. 
BUTCHER agar} GREEN, 


HIS was an action on the caſe, in which there was one 
count in trover, and another for words | 1].—Pleas ; * not 


677 


1781, 
Cen mn 


'TARLTON 


againſt 
11 S HER. 


[ 652 ] 


Saturday, 
20th May, 


When there 
are iſſues joĩn- 
on ſeveral 


| e 
counts and on ſome a verdict for the plaintiff, and on others for the defendant, the defendant ſhall not have 


colts on that part of the record on which the verdict is found for him, 

« puiliy,” 
ed, that caſe on the cuſtom of the realm, a- 
gaink a carrier, and trover, may be joined in 


8 K | 


[1] Vide Dickſon v. Clifton, C. B. M. 7 
Geo, 3. 21,11], 319. where it was determin- 
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1781. 
— 
BuTCHER 


againſt 
GREEN. 


16531 


CASES IN EASTER TERM, &c. 


e guilty, to the firſt count; and a Juſtiſication to the ſecond, 
Verdict for the plaintiff on the count for 7rover, and for the 
defendant on the other. The Attorney General had obtained a 
rule to ſhew cauſe (a) why the Maſter ſhould not tax the defendant 
his coſts relative to the pleadings and proceedings on the ſecond 
iſſue which was found for the defendant, and why what ſhould 
be allowed to him on ſuch taxation ſhould not be deducted out 


of what ſhould be allowed to the plaintiff on the firſt iſſue, in 


caſe the ſame ſhould exceed the coſts allowed to the defendant. 
Wheeler now ſhewed cauſe, and cited 4/ley v. Young (5). 
Bur LER, Juſtice, ſaid, the practice of this court had been 

uniform not to allow the defendant coſts in caſes of this ſort. 

They differed, he ſaid, from caſes where different iſſues are 


joined on different pleas : for, in thoſe caſes, the defendant is 
allowed his coſts on the iſſues found for him [2]. 


one action, contrary to the old caſe of Mat- 
thews v. Hopłin, B. R. E. 1) Car. 2. 1 Sid, 
224. and that the true criterion to know 
what counts can be joined is, not whether 
they require the ſame plea, but whether there 
is the ſame judgment in both. 

[z] Vide Cooke v. Sayer, B. R. H. 32 
Geo. 2. 2 Burr. 75 3, where it appears, that 
this point was not then ſettled. I the iſſue 
is found for the plaintiff on a ſpecial plea, or 
there is judgment for him on a demurrer to 
ſuch plea, he is to have colts by the expreſs 
proviſion of 4 Ann. c. 16. $ 5. ure, 
If that clauſe extends to caſes where there is 


(42) On Monday, the 5th of May. 


| 


The rule diſcharged [3]. 


judgment for the plaintiff, on a demurrer to 
a ſpecial plea before the trial on the general 
iſſue, and, afterwards, a verdict for the de- 
fendant on the general iſſue. There is no 
exception of that caſe, in the ſtatute. Yet, 
upon principle, and the reaſoning of the 
court, in Cooke v. Sayer, the plaintiff ought 
not to have any coſts in ſuch a caſe, becauſe 
it appears, ultimately, that he had no cauſe of 
action, 
[3] S, P. Bridges v. Raymond, C. B. H. 

12 Gro. 3. 2 Blackft, 800. and Norris 
v. Waldron, C. B. E. 18 Geo. 3. 2 Blaclp. 


1199. 
(4) B. R. 7. 1 Geo. 3. 2 Burr. 1232. 


The End of Es TER Term 21 Grorct III. 


1 
CASES. 


A $ = 


ARGUED and DETERMINED 


IN F 
Court of KING's BENCH, 
1 


Trinity Term, 


In the Twenty-firſt Year of the Reign of GEOROGE III. 


— 


— — 


RUs HTO N againſt As YIN ALI. 

1 caſe came on upon a writ of error from the court of 
the county palatine of Lancaſter. It was an action of a/- 
fumpfit. The firſt count in the declaration, —after ſtating ; a bill 
of exchange drawn by one Billinge on one Meyer, dated the 27th 
of November, 1778, and payable to one Jones, or order, three months 
after date; that Jones had indorſed it to Raſbton; and Ruſhton to 
Aſpinall;—proceeded as follows; “ Which ſaid bill of exchange 
„ ſo made, ſubſcribed, and indorſed as aforeſaid, afterwards, to 
* wit on the ſame day and year aforeſaid, (v:z. the day of the date 
* of the bill,) at Mancheſter aforeſaid, was ſhewn and preſented 
* to the ſaid Peter Meyer, for his acceptance thereof, and the 
* ſaid Peter Meyer, according to the uſage and cuſtom of mer- 
* chants aforeſaid, did then and there, accept the ſame, and pro- 
e miſe to pay the ſaid ſum of 22/. 10s. therein mentioned, ac- 
© cording to the tenor and effett of the ſaid bill of exchange, and 
* the indorſements thereupon ſo made as aforeſaid, yet the ſaid 
* Peter Meyer, although afterwards, to wit e ſame day and 
* year aforeſaid at Mancheſter aforeſaid, requeſted to pay the 
* laid ſum of money in the ſaid bill ſpecified, according to the 
tenor and effect thereof, and of his acceptance thereof o 
| « mace 


Friday 
15th June. 


In an aQion 
againſt the 
indorſor of a 
bill of ex- 
change, if the 
plaintiff do 
not allege a 
demand, and 
refuſal by the 
acceptor, on the 
day when the 
note was 
payable, it is 
error, and not 
cured by ver- 
dict.—In like 
manner it 1s 
error, and 
not cured by 
verdict, if he 
do not allege 
notice to the 


defendant of 


the refuſal 
by the accep- 


tor. 


[*654] 
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© * made as aforeſaid, altogether neglected and refuſed, and ſtill 
** doth neglect and refuſe, to pay the ſame, of all which premiſes 
* the ſa'd John Jones, George Billinge, and Peter Meyer, re- 
e ſpectively, the ſame day and year aforeſaid, at Mancheſter afore. 
«* ſaid, in the county aforeſaid, had notice, and, by reaſon thereof, 
e and according to the ſaid uſage and cuſtom of merchants, 
the ſail Thomas Ruſhton became liable to pay to the ſaid Foſeph 
Aſpinall, the ſaid ſum of money in the ſaid bill of exchange 
contained, according to the tenor and effect thereof, and of the 
« ſeveral indorſements ſo made thereon as aforeſaid, and, beine 
ſo liable, the ſaid Thomas, afterwards, to wit, the /ame day Uh" 
& year Iii mentioned, at Mancheſter aforeſaid, in the county 
&« aforeſaid, in conſideration thereof, undertook, and to the ſaid 
« TJoſeph then and there faithfully promiſed, to pay to him the 
« ſai4 ſum of money, in the ſaid bill of exchange contained, ac. 
* corCing to the tenor and effect thereof, and according to the 
« ſeyeral indorſements made thereon as aforeſaid.” 

The ſ:cond count was for another bill for 60 J. drawn, indorſ. 
ed, and accepted, by the ſame parties; and was framed in the 
ſame manner with the firſt. 

The laſt count, which was upon an /imul computaſſer, con- 
cluded, that the ſaid Thomas was found in arrear, and indebted 
to the ſaid Fo/eph, in the further ſum of &c. © and thereupon, 
„being ſo found in arrear and indebted as aforeſaid, the ſaid 
© Themas, in conſideration thereof, afterwards, to wit, &c. un- 
« dertock, and to the faid Thomas, then and there faithfully 
„% promiſed, 79 pay o bim the ſaid laſt ſum, when he ſhould be 
e afterwards thereto requeſted.” 7 

There was a general verdict for the plaintiff, and, judgment 
being entered, the record was removed into this court, and the 
plaintifF in error aſſigned ſeveral errors on the different counts, 
but which contained only three objections; two to the two firſt 
counts, and one to the third: vg. 1. That it appeared, by the 
record, that the bill was made on the 27th of November, 1778, 
payable zhree months after date, and that the payment was de- 

zanded of Meyer on the very /ame 27th of November; whereas, 
according to the tenor of the bill, and the cuſtom of merchants, it 
was not payable, nor the payment demandable of Meyer, until the 
expiration of three months after the date thereof: 2. That it did 
not appear that Rzſpton, to whom the bill was indorſed, and who 
inderſed it to Aßſpinall, had any notice of the refuſal of Mœyef to 
2 . 


6 


Cal 


IN THE TWENTV-FIRST YEAR OF GEORGE In. 


pay the money in the bill mentioned, when the ſame was and 
became *due, and had been demanded of him, © without which 
« notice, the ſaid Thomas Ruſhton, as an indorſor of the ſaid bill 
„ of exchange, was not liable, by the law of this kingdom, and 
« according'to theuſage and cuſtom of merchants aforeſaid, to the 
« payment of the money therein mentioned, as ſuch indorſor of 
« the ſame bill :” 3. That, by the record, it appeared, that the 
promiſe of the ſaid Thomas Ruſhton, mentioned in the laſt count, 
was made to himſelf the ſaid THOMAS RusnToN, and not to 
« the ſaid JosEPH ASPINALL ; wherefore the ſaid Jo/eph Aſpþ:- 
« nall could not have or maintain any action thereof againſt the 
« ſaid Thomas Ruſhton,” 

In the laſt term, on Friday, the 25th of May, the caſe was ar- 
gued, by Chambre, for the plaintiff in error, and Mood, for the 
defendant. 

Chambre abandoned the objection to the laſt count, but con- 
tended, that the other two were fatal. — 1. The contract by the 
indorſor to pay the bill, was not abſolute, he ſaid, but condi- 
tional, i. e. in the event of a demand being made on the acceptor 
at the time of payment, and his refuſal. Such demand, there- 
fore, muſt be made, in order to render the indorſor liable. It 
was a neceſſary -circumſtance to entitle the drawer to an action 
againſt him, and a plaintiff muſt in all caſes ſtate a ſufficient cauſe 
of action in his declaration.—2. In like manner, the indorſor is 
not liable till after he has had notice of a demand having been 
made upon the drawer, and of his refuſal. How ſoon ſuch no- 
tice ſhall be given, — what ſhall, or ſhall not, be reaſonable time 
for notice, —is a matter for the conſideration of the jury [F142]; 
but ſome notice muſt be given, and therefore ought to be alleged. 

Mood argued, in anſwer to both objections, that the fats of the 
demand and notice being circumſtances without which the jury 
could not have found for the plaintiff, they muſt now be pre- 
ſumed to have been proved, and that the omiſſion to allege them 
in the declaration could not be taken advantage of after verdict, 
For this he cited the caſe of Hitchin v. Stevens in Shower (a), 
where, in an action of debt for rent by the bargainee of a rever- 
fon, after a verdict for the plaintiff, it was objected, in arreſt of 
judgment, that the plaintiff had not alleged attornment, without 
which, (as the law then ſtood,) he could have no title; ** but a 
rule was taken and agreed by all the court, that, in any caſe where 


(a) B. R. M. 34 Car. 2. 2 Show. 233. 


1t142] Jide Riel v. Lang/tafe M. 21 Geo. 3. ſupra. p. 5 14, 515, Note ſt316]. 
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1781. any thing is omitted in the declaration, though it be matter 

—— of ſubſtance, if it be ſuch as without proving it at the trial 

_ * the plaintiff could not have had a verdict, and there be a yer. 

As Pixar. dict for the plaintiff, ſuch omiſſion ſhall not arreſt the judg- 

[*657] © ment; ” and thereupon, after ſolemn debate, judgment was 

given for the plaintiff. With regard to the ſſt objection in parti. 

cular, he contended, that the allegation, under a videlicet, that the 

demand of payment was made on the 27th of November, might 

be rejected as ſurpluſage. This was no more than appeared to 

have been done in a caſe of Sorrel v. Lewen, reported by Keble (a). 

There, in an action of indebitatus aſſumpſit, the promiſe was laid 

on the 1ſt of Fanuary, 26 Car. 2. which was a day not yet come, 

and, after verdict, it was held to be cured, becauſe the verdict muſt 

have been found on evidence of a promiſe before the action, and a 

duty before the promiſe. And, as to theſecondobjection in this caſe, 

although there was no allegation of notice to the indorſor, yet 

it was ſtated, that he promiſed to pay, after the acceptor had re- 

fuſed, which he could not be ſuppoſed to 'have done without a 
knowledge of the refuſal by the acceptor. 

Chambre, in reply, obſerved, that the rule mentioned by Mood 

could not extend ſo far as he would carry it, otherwiſe a writ of 

error could never be ſupported, in any caſe, after verdict. The 

court would intend, that facts imperfectly ſtated had been com- 

pletely proved, but they never could preſume, that a material fact, 

which was not at all ſtated, had been proved. The firſt objec- 

tion would not be removed by rejecting the words ſtating the 

demand to have been on the day when the bill was drawn, for 

ſtill, the declaration would remain without an allegation of a de- 

K mand at the time when the bill became due. As to the promiſe 

w | by Ruſhton, that is only conſidered as inference of law, and no 

ſuch inference ariſes, unleſs it appears by the preceding part of 

the declaration that he was liable; or, if it is taken as an actual 

promiſe, yet it might have been made without notice of the re- 

fuſal by the acceptor; and, if it was, no action could be main- 

tained upon it, becauſe, without ſuch notice, there would be no 
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confideration. 
The court were prepared to have given judgment the laſt day 


of Eafter Term, (Monday, the 28th of May, but neither of the 
1 in the cauſe being preſent when Lord MAnsFiELD 
as obliged to go to the Houſe of LO the cauſe ſtood over 


rl this day, 


72 wg, „ 0 8 


(a) B. R. A. 26 Car. 2» 3 Keb. 354 
5 3 Lord 
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Lord MANSFIELD,—The two objections infiſted upon, are, 
1. That the declaration does not allege a demand on the accep- 
tor. 2. That it does not ſtate notice to the defendant, of the ac- 
ceptor's refuſal to pay. The anſwer was, that, after verdict, it 

muſt be preſumed, that thoſe facts were proved at the trial: and 
gur wiſhes ſtrongly inclined us to ſupport the judgment, if we 
could. But, on looking into the caſes, we find the rule to be; 
that, where the plaintiff has ſtated his title, or ground of action 
defectively or inaccurately, — becauſe, to entitle him to recover, all 
circumſtances neceſſary, in form or ſubſtance, to complete the title 
ſo imperfectly ſtated, mult be proved at the trial, —it is a fair pre- 
ſumption, after a verdict, that they were proved; but that, where 
the plaintiff totally omits to ſtate his title or cauſe of action, it 
need not be proved at the trial, and, therefore, there is no 
room for preſumption. The caſe cited from Shower comes 
within this diſtintion ; for the grant of the reverſion was 
ſtated, which could not have taken effect without attornment, 
and therefore, hat being a neceſſary ceremony, it was pre- 
ſumed to have been proved. But, in the preſent caſe, it was not 
requiſite for the plaintiff to prove, either the demand on the ac- 
ceptor, or the notice to the defendant, becauſe they are neither 
laid in the declaration, nor are they circumſtances neceſſary to 
any of the facts charged. If they were to be pre ſumed to 
have been proved, no proof at the trial can make good 
a declaration, which contains no ground of action on the 
face of it. The promiſe alleged to have been made by the de- 
fendant is an inference of law, and the declaration does not con- 
tain premiſes from which ſuch an inference can be drawn. 
I ſee, in a note of a cafe [1] in this court, in Eafter Term, 
18 Geo. 3. I am ſtated to have ſaid; ** A verdict will not mend 
the matter where the giſt of the caſe is not laid in the decla- 
ration, but it will cure ambiguity;” and there is a ſtrong caſe 


[1] Avery v. Hoole, Tt was an action a- | tion, Lord Mansfield obſerved, that, accord- 
gainlt an unqualified perſon for uſing a gun. | ing to one way of pointing, the offence was 
The declaration Rated, that the defendant ſufficiently charged, and that ſuch an ambi- 
uſed a gun, being an engine for the deſtruction guity, though it might be a good cauſe of 
7 game, In arreſt of judgment it was ob- | ſpecial demurrer, or an objection to a con- 
Jetted, that it was not averred that the de- viction. (as was held in a caſe of Rex v. Hunt 
fendant ujed the gun for the deſtruction of E. 15 Geo. 3.) was cured by verdict [4143]. 
Same, but the court over- ruled the objec- | 


[+143] Avery v. Hole has been fince reported, Comp, 825. 
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in print of an action for keeping a malicious bull (a), where, the 


Wyv—= ſcienter having been omitted in the declaration, it was held bad 


RusmuTON 


. againſt 
A5$SPINALL. 


[*659 ] 


Tueſday 
19th June, 


Where ſome- 
thing i is cove- 


nanted or a- 
greed to be 
performed by 
each of two 
parties at the 
ſame time, he 


who was ready 


and offered to 


perform his 


part, but was 


diſcharged by 


the other, may 
maintain an 

action againſt 
the other for 
not perform- 


ing his part. 


* after verdict. Therefore we are all of opinion that there ſhould 


be judgment for the plaintiff in error. 
The judgment reverſed [+ I 44). 


(a) Buxendin v. Sharp C. B. E. 8 V. 3. 2 Salk. 662. 3 Salk. 12. 


[+144] In Salcmons v. Stavely B. R. M.] the declaration, a proteſt of the bill, is only 


24 Geo. 3. which was an action on a foreign | matter of form, and cannot be taken advan. 
bill of exchange, the court held, on the au- | tage of on a general demurrer.— Morgan for 


thority of the precedent in Dunfar v. Pierce. | the plaintiff. —Bower-for the defendant. 
Lill. Entr. 5 5. that the omitting to. allege, in 


Jox ks and another, Aſſignees of GARDINER, a 
Bankrupt, gy BARKLEY, 


HIS was a ſpecial action on the caſe, for non- performance 
of an agreement. 

The firſt count of the declaration, after reciting that 
the plaintiffs, as aftignees of GAR DIN ER, were entitled to 
the equity of redemption of 1490/. Bank ſtock, which 
was in mortgage to one Lane for ſecuring a ſum of money lent 
by him to the bankrupt, and that the defendant was deſirous that 
this equity of redemption ſhould be aſſigned to Lane by the 
plaintiffs, and that they ſhould execute, to Lane, a general releaſe 
of all claims and demands which they, as aſſignees, had upon 
him,— ſtated the agreement to have been, —** That, on Gardner's 
„ having his certificate confirmed by the Lord Chancellor, 
% and the plaintifts aſſigning to Lane, or any perſon he 
«© ſhould appoint, ſo far as in them lay, the equity of re- 
* demption of the ſaid capital ſtock mortgaged to the ſaid Lane, 
and alſo executing to him a general releaſe of all claims, 
* and demands, which they, as aſſignees, had on him, the de- 
«© fendant ſhould pay, and promiſed to pay, (four months 
« after the certificate ſhould be confirmed by the Chan- 
s cellor, and on the plaintiſf's affigning the equity of redemption, as 
„ aforeſaid, of the ſaid ſtock, to Lane, or any perſon he ſhould 
5* appoint, and executing and delivering ſuch general releaſe, ) the 
« ſum of 6111. to the plaintiffs, for the benefit of the creditors of 
the bankrupt.” Then, after ſtating, that, in conſideration ef 
the promiſe and undertaking of the plaintiffs to perform all ther 


part 


. Re. 
De SS 7 
r — 


* 

IN THE TWENTY-FIRST YEAR OF GEORGE III. 68 5 | 

art of the agreement, the defendant promiſed and undertook to 1781. Y 

{alfil all his part of it—the plaintiffs averred, ** That, afterwards, Ns | 
« ig. on the 19th of Fuly, 1774, the bankrupt's certificate was —_ 


„allowed and confirmed by the Chancellor, that the plaintiffs, BaxxLer. 
« at all times ſince the making of the agreement, had been ready 
« and willing, and at the expiration of four months from the 
« time of the certificate being confirmed by the Chancellor, 
« viz, on the 20th of November, 1774, offered to the defendant, 
« to:0/ign, as far as in them lay, the ſaid equity of redemption, 
« Se. and to execute and deliver to the ſaid Lane a general re- | 660 ] 
« leaſe, &c. and did, then and there, render to the defendant, a 
* graft of ſuch aſſignment and releaje to the ſaid Lane, for his 
the ſaiddefendant's approbation thereof, and did, then and there, 
46 Fer to execute and deliver, and would, then and there, have exe- 
« cuted and delivered, to the ſaid defendant, ſuch aſſignment 
«© and releaſe, but that the ſaid defendant, then and there ab/o- 
« Jutely diſcharged the plaintiffs from executing the ſame, or any 
« aſſignment or releaſe whatſoever ;—Yet the defendant, not re- 
„ oarding, &c. did not, four months after the ſaid certificate had 
« been confirmed by the Chancellor, nor, at any time before, nor 
* fince, although often requeſted, pay the ſaid ſum of 611/, 
© gr any part thereof, to the plaintiffs.'-—There was another 


count nearly to the ſame purpoſe. 
The defendant pleaded, +. The general iſſue. 2. To the firſt 


count, That the ſaid plaintifis did never execute an aſſignment of 
* the-ſaid equity of redemption, to the ſaid Lane, or any perſon he 
appointed, and a general releaſe to the ſaid Lane, of all claims 
«and demands which they, as aſſignees, had on him, at the time 
of making the agreement, and deliver or tender ſuch aſſignment 
and general releaſe ſo executed, to the ſaid Lane, or the ſaid 
* defendant.” 3. A like plea to the ſecond count. 

To theſe ſpecial plezs the defendant demurred, and ſhewed for 
cauſe, in the demurrer to the plea to the i count, that the defend- 
ant had not, by his plea, traverſed or denied, or attempted to put in 
iſue, any matter of fact alleged by the plaintiffs, but had intro- 
duced and attempted to put an iſſue matters of fact not alleged, 
nor neceſlary to be alleged, and that the plea was no anſwer to the 
laid firſt count, but evaſive and argumentative; and the ſame to 
the plea to the ſecond count. | 

Le Blanc, for the plaintiffs, —The averment of the plaintiffs, 
in the declaration, is equivalent to an averment of a performance 
8 M of 
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of their part of the agreement, and, if it is, the plea is bad. 
1. Wherever a man, by doing a previous act, would acquire a 
right to an/ debt or duty, by a tender to do the previous act, if 
the other party refuſes to permit him to do it, he acquires the 
right as completely as if it had been actually done; and, if the 
tender is defective owing to the conduct of the other party, 
ſuch incomplete tender will be ſufficient; becauſe it is a general 
principle, that he who prevents a thing from being done ſhall. 
not avail himſelf of the non-performance, which he has occa. 
ſioned. Thus, it is laid down by Lord Coke, that, if a man 
make a feoffment in fee upon condition that the feoffee ſhall 
re-infeoff him before ſuch a day, and, before the day, the feoffor 


diſſeize the feoffee, and hold him out by force until the day be 


paſt, the ſtate of the feoffee is abſolute, for the feoffor is the 
cauſe wherefore the condition cannot be performed, and, there. 
fore, ſhall never take advantage for non-performance thereof (c). 
In Lancaſhire v. Killingworth, which is reported by Lord Ray. 
mond (d), and in other books {e), the plaintiff declared on a co- 
venant by the«defendant's teſtator, that, upon two days notice to 
be given to the teſtator to accept 1000/. Hudſon's Bay ſtock, at 
the Hudſon's Bay Houſe in, &c. and upon the transfer thereof to 
him, he would pay the plaintiff 2000“. and the plaintiff averred, 


that he gave notice, and was ready there, at the day, and offered 


to transfer the ſtock, but that the teſtator did not come to accept 
it: This was held ill upon demurrer, becauſe the plaintiff did 
not aver a refuſal by the other party, or that he ſtaid till the laſt 
hour of the day, and the other did not come; but Lord Holt 
faid, * That, though the money were payable por the transfer, 


« yet, if a legal tender had been made by the plaintiff, he would 
have been as well entitled to the money, as if he had made an 


« actual transfer.” So, in Blackwell v. Naſh , which was 
debt for a penalty, the plaintiff declared, that he covenanted to 
transfer to the defendant, on or before the 21ſt of September, ſo 
much ſtock, and that the defendant, in conſideratione præmiſſorun, 
covenanted to accept and pay for it, and then averred, that he was 
at the books the 2 iſt of September, & paratus fuit & obtulit to 
transfer to the defendant, who, then and there, refuſed to accept, 
or pay. Ondemurrer, it was objected, that this was a condition 
precedent, and, therefore, to entitle himſelf to the action, the 


(e) Co. Litil. 206. B. (e) Com. 117. 12. Mod. 5 29. 2 Salt. 623. 
(4) B. R. T. 13 V. 3. 1. Ld. Raym. 686. (/) B. R. M. 9 Geo. 1. 1 Str. 535 


| plaintiff 
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laintiff ought to have ſhewn an actual transfer of the ſtock ; but 
the court held that the expreſſion in conſideratione ßræmiſſorum, 
meant, in conſideration of the covenant to transfer, and not of an 
actual transfer, but, that, F it had meant an actual transfer, 2 
tender and refuſal would amount to a performance. Both of 
theſe caſes prove, that the refuſal of the defendant excuſes the 
non- performance, and compleats the tender. In the caſe of Peter 
v. Opie reported by Ventris (g, and Saunders b, the ſame 
principle is to be found. That was afſump/it, on an agreement 
between the plaintiff and the defendant, that the plaintiff ſhould 
pull down two walls, and build a houſe, &c. for the defendant, 
and that the defendant ſhould pay him, pro /abore ſuo in & circa 
divulſionem, &c. 81. and, that, in conſideration that the plaintiff 
aſſumed to perform his part, the defendant aſſumed to perform 
his, and the plaintiff averred, that be was ready and offered 
to perform all on his part, but that the defendant had not paid 
him the money. After verdict, the defendant moved in arreſt of 
judgment, becauſe there was no averment of performance or ten- 
der. But, the court, after ſeveral arguments, and a diſcuffion 
how far the words ** pro /abore” made a condition precedent, 
held, that this was good after verdict, Now, the utmoſt that 
could be implied after the verdict, was the refuſal on the part of 
the defendant; for ſuch an implication comes under the diſtinc- 
tion in the rule on which a late caſe was decided (i), being only 
a circumſtance attending the facts on which the plaintiff's title 
was founded ; but, if nothing but performance would have done, 
then the very ground of action was not averred in the declaration 
and that, according to the ſame rule, could not have been im- 
plied after verdict. To the ſame effect is a caſe ſtated in Rolle's 
Abridgment (&), from the Year books (J), where, the condition of 
a bond being to raiſe a mill, the obligor came to the obligee, 
and ſaid, all is ready to ere& the mill, and aſked when he would 
have him come with it and put it up, and the obligee anſwered, 
that he would not have it, and diſcharged him entirely of the 
mill, That was held toexcuſe him from the performance. And, 
in the ſame book (m), it is laid down, that, if a condition be, 
that the ſon of the obligor ſhall ſerve the obligee ſeven years, if 


| (2) B. R. M. 23 Car. 2. 1. Ventr. 177. 214. (4) 1 Roll, Abr. 45 3. N. pl. 5. 
(% 2 Saund, 350. (!) 3 Hen. 6. 37, 
% Ruſbton v. Aſpinall, ſupra, p. 679. (m) 1 Roll. Abr. 455. P. pl. 1. Q. pl. 1. 
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1781. he tenders his ſon, and the obligee refuſes, or takes him, and, 
&— within the term, commands him to go away, the bond will not 
Joxxs be forfeited. In like manner, where money is to be paid, tender 
Bit, and refuſal is conſtantly held to be equivalent to performance. 
But, if it is. ſaid, that the tender in the preſent cafe was defective, 
and incomplete, ſtill that cannot avail the defendant, becauſe he 
has made it good by waver, having diſcharged the plaintiffs from 
doing any thing farther. That ſuch a waver may make good a 
Aefective tender, is proved by many authorities, and, particularly, 
by the caſe of Auſten v. The Executors of Sir Milliam Dodivell (n), 
where, on a queſtion whether intereſt ſhould be allowed on a 
| 663 ] mortgage after an alleged tender of the principal, it appeared, 
that the plaintiff had tendered a.bank bill to one of theexecutors, 
for him to take, out of the amount of it, the principal and inte- 
reſt then Cue. The executor refuſed to take it, and the plain- 
tiff aſking if be objected to the legality of the tender, and ſay- 
ing that, if he did, he would preſently turn the bill into money, 
5 he anſwered, that he did not; upon which, Lord KING held, 
1 that the tender in a bank note was not, ſtrictly ſpeaking, a legal 
4 tender, but, ſince it was proved that the defendant offered to 
turn it into money, at made it a .good tender. Now, here, 
there was the moſt compleat waver of the irregularity, by the 
diſcharge from executing any aſſignment or releaſe whatſoever, 
2. What I have hitherto ſubmitted to the court, is upon the 
ſuppoſition, that the execution of the aſſignment and releaſe was 
a condition precedent; but I ſhall now contend, that there is 
no condition precedent in this caſe, but that this is one of thoſe 
middle agreements in which what each has undertaken to do, is 
to be performed at the ſame time. There are no words neceſſa- 
rily importing priority here, as, ** for, in con/ideration of, pro- 
inde,” Ce. but the agreement is, that the one party is to do an 
act, on the other's doing another. Turner v. Goodwin (o), re- 
ported in 10 Madern, is a caſe extremely applicable on this diſ- 
tinction. That was an action of debt upon a bond, by the con- 
dition of which, after reciting that A. was indebted to the plain- 
tiff in a bond of 3ooO. conditioned for the payment of 1500ʃ. 
and-had recovered judgment for that money, it was declared, that 
the defendant, upon conſide ration that the plaintiff would for- 
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hear ſuing out execution upon A, promiſed to pay the money, 1781. 
vpon requeſt, to the plaintiff, “he aſſigning over to him 3 
judgment he had againſt 4.” The defendant pleaded, that the — 
plaintiff had not aſſigned the judgment; to which the plaintiff re- vaxcrar. 
phed, that he was ready to affign, and requeſted the de- 
fendant to pay the money, which he refuſed, . 2%. and, to this 
replication, the defendant demurred. It was contended on the 
part of the defendant, that the words * Ee aſſigning, Ce. made 
2 condition precedent, The caſe was argued ſeveral times, and 
there was, on the firſt argument, a difference of opinion, but, at 
laſt, judgment was given for the plaintiff, which could not have 
been, if the court had not held, that the aſſignment was not a 
condition precedent [2]: It may be ſaid that 10 Modern is not [ 664 ] 
a book of authority; but there is a recent caſe in this court 
which confirms the doctrine there laid down, and the diſtinctions 
ſtated to have been taken by Lord MACCLESFIELD. The caſe 
{ allude to, is that of Kingſton v. Prefion, determined in E. 13 
Geo. 3. 
« Tt was an action of debt, for non- performance of covenants 
contained in certain articles of agreement between the plain- 
10 tiff and the defendant. The declaration ſtated ;—That, by arti- 
*« cles made the 24th of March, 1770, the plaintiff, for the 
« conſiderations therein- after mentioned, covenanted, with the 
« defendant, to ſerve him for one year and a quarter next enſuing, 
« as a covenant-ſervant, in his trade of a ſilk-mercer, at 2001. 
* a year, and in conſideration of the premiſes, the defendant 
* covenanted, that at the end of the year and a quarter, he would 
give up his buſineſs of a mercer to the plaintiff, and a nephew 
« of the defendant, or ſome other perſon to be nominated by the 
« defendant, and give up to them his ſtock in trade, at a fair 
valuation; and that, between the young traders, deeds of part- 
* nerſhip ſhould be executed for 14 years, and from and immedi- 
40 ately aſter the execution of the ſaid deeds, the defendant would 
permit the ſaid young traders to carry on the ſaid buſineſs in the 
* defendant's houſe.—Then the declaration ſtated a covenant by 


[2] This caſe of Turner v. Godwin, as | © ing a judgment.” But Finer cites the 
ated in Viner's Abridement, vol. 20. p. 183. | caſe from a book of {tilI leſs authority than 
I. 9. is fill more in point to the preſent, | 10 Med. wiz. 2 Barnard. 308. 
bor, there, the words a are fn his aſſign- 


iO Med. 190. 
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the plaintiff, that he would accept the buſineſs and, ſtock in 
on trade, at a fair valuation, with the defendant's nephew, or ſuch 


.** other perſon, &c. and execute ſuck deeds of partnerſhip, and, 


* further, that the plaintiff ſhould, and would, at, ad before, the 
cc Sealing and delivery of the deeds, cauſe and procure good and 
« ſufficient ſecurity to be given to the defendant, to be approved of 
10 .by the defendant, for the payment 2 fol. monthly, to the de. 
« {zndant, in lieu of 2 moiety of the monthly produce of the 
* Rock in trade, until the value of the ftock ſhould be reduced 
** t9.4000/.—Then the plaintiff averred, that he had performed, 

* and been ready to perform, his covenants, aud aſſigned for 
6c breach, on the * of the defendant, that be had refuſed to 
10 ſurrender and. give up bit bufineſs, at the end of the ſaid year 
« and a quarter. — The defendant pleaded, 1. That the plaintiff 
«« did not offer ſutficient ſecurity; and 2. That he did not give 


* « ſufticient ſecurity for the payment of the 2 gol. Gc.— And 


©. the. plaintiff demurred generally to both - pleas. —Oa the part 


« of the plaintiff, the caſe was argued by Mr. Buller, who con- 


e tended, that the covenants were mutual and independant, and, 
therefore, a plea of the breach of one of the covenants to be 
{f performed by the plaintiff was no bar to an action for a breach 
* by the defendant of one which he had bound himſelf to 
« perform, but. that the defendant might have his remedy for 
ce the breach by the Plaintiff, in a ſeparate action. On the other 
« fide, Mr. Gro/? inſiſted, that the covenants were dependant 
«« in their natute, and, therefore, performance muſt be alleged; 
0 The ſecurity to be given for the money, was manifeſtly the 
cc chief object of the tranſaction, and it would be highly unrea- 
cc  ſonable to conſtrue the agreement, ſo as to oblige the defen- 
56 ant to give up a beneficial buſineſs, and valuable ſtock in 
1 trade, and truſt to the plaintiff's perſonal ſecurity, (who might, 
* and indeed was admitted to be worth nothing,) for the perform- 
« ance of his part.— In delivering the judgment of the court, 
Lord MaxsFIEL D expreſſed himſelf to the following effect, — 
. There are three kinds of covenants: 1. Such as are called 
« mutual and independant, where either party may recover 


« damages from the other, for the injury he may have received 


by a breach of the covenants. in his favour, and where it is 
no excuſe fer the defendant, to allege a breach of the covenants 
* bn the part of the plaintiff. 2. There are covenants which 


are conditions and dependant, in which the performance of 
6 one, 
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«« ohe, depends on the prior performance of another, and, there- 1781. 
« fore, till this prior condition is performed, the other party is 3 
« not liable to an action on his covenant. 3. There is alſo a Be 
« third ſort of covenants, which are mutual conditions to be per- -- 
« formed at the ſame time; and, in theſe, if one party was 
« ready, and offered, to perform his part, and the other neglect- 
« cd, or refuſed, to perform his, he who was ready, and offered, 
< has fulfilled his engagement, and may maintain an action for 
4 the default of the other; though it is not certain that either 
« is obliged to do the firſt act. His Lordſhip then proceeded to 
«« ſay, that the dependance or independance of covenants was to 
e be collected from the evident ſenſe and meaning of the parties, 
« and, that, however tranſpoſed they might be in the deed, their 
4 precedency muſt depend on the'order of time in which the in- 
« tent of the tranſaction requires their performance. That, in 
the caſe before the court, it would be the greateſt injuſtice if 666 
< the plaintiff. ſhould ꝓtevail: The eſſence of the agreement 
« was, that the defendant ſhould not truſt to the perſonal ſecu- 
rity of the plaintiff, but, before he delivered up his ſtock and 
« buſineſs, ſhould have good ſecurity for' the payment of the 
money. The giving fuch ſecurity therefore, muſt neceſſarily 
< he a condition precedent.— Judgment was accordingly given 
«« for the defendant, becauſe the part to be FRONT N. 
c % was clearly —— d W 
But, it is equally * that, in the preſent =” 0 dgtbedient 
falls within the third claſs,” as defined by Lord MANSFTEL p, 
and, therefore, abſolute performance by the plaintiff was not ne- 
ceſſary to entitle him to his action, nor had he occaſion to aver 
any thingfurther than that he was ou to er _ ſock, and 
grant the releaſe. © Gs 
Wood, for the defendant, —The e plante part of this agree 
ment was a condition precedent [+ 145]. There cannot be « 
more emphatical term to expreſs priority of performance, 'than 
the word ** pn. The general principle is true, that tender 
and refuſal is ſufficient, but the plaintiffs ought to have done 
every thing they had engaged to do, as far as was in their power, 
without any concurrence of the defendant ; and, after a if 


145] Vid Boone v. Eyre, C. B. J. 19 Gro. other hin another, it 1s'a mutual coycnan 
3. 2 Black. 1312, where it was held, that, and not a condition Freetdent. 
if one party covenants to do one thing, the 
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they had tendered to complete their part, and the defendant had 
refuſed his concurrence, ſuch tender and refuſal would have bees 
equivalent to a performance. Theſe plaintiffs had not pro- 
ceeded ſo far. They might have executed a releaſe, and ten- 
dered to deliver it to the defendant; for as it was not required 
by the agreement that it ſhould be fuch a releaſe as the defer. 
dant ſhould approve of, they might have gone that far without 
his concurrence. But inſtead of doing ſo, they only tendered 
a draft of a releaſe. It was the more neceſſary they ſhould 
perform every thing in this caſe which they had bound them. 
ſelves to do, as far as they could without any hindrance from the 
non-concurrence of the defendant, becauſe there is no expreſs 
mutual promiſe on their part to execute the releaſe, ſo that the 
defendant could not have brought an action againſt them for not 
doing it. The two following caſes are directly in point: Vis. 


1. Auſtin v. Fervoyſe (), where the plaintiff declared, that he 


had bought a horſe of the defendant for rwenty- to ſpilling: 
Paid 1 in hand, and for 11/7. more to be paid at the death, or mar- 
Tiage, of the plaintiff, for which he ſhould become bound, with fuf- 


ficient ' ſurety, by their writing obligatory, and that the defendant, 
in conſideration thereof, promiſed to deliver him the horſe, when 


he ſhould be required, and then averred, that, afterwards, he fer- 
ed to become bound to him, but yet the defendant had not delivered 
the horſe, though he had been required ſo to do. On non au 
fit pleaded, there was a verdict for the plaintiff, but the judg- 
ment was arreſted, becauſe he had not averred that he had ten- 
«ered the obligation ſealed, nor ſtated what ſecurity he had 
offered: 2. An- anonymous caſe in Rolle's Reports (7), where, in 
an action on a bond conditioned for the delivery of a releaſe on 
a certain day tb the plaintiff, the defendant pleaded, that he was 
ready, on the day, to ſeal and deliver the releaſe, that it was wtit- 
ten, and the wax fixed to the label, but the plaintiff refuſed to 
accept it. The plaintiff demurred: And it was laid down, by 
ChHAMBERLAINE, Fuftice, that if « defendant is bound to doa 
thing which cannot be done without the plaintiff, and the plain- 
tiff refuſe” to accept it, there the defendant is diſcharged if he 
does what is in his power, but, that, in that caſe, the defendant 
Had not done all he could, for he ought to have ſealed the releaſe 
without the plaintiff, which he had not done. The ſame prin- 


(r) B. R. M. 20 Jac. 1. 2 Rol. 238. 
ciple 


44) T. 13 Jac. 1. Heb. 69. 77. | 
4+ 
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ciple is to be gathered from the determination in Blandford v. 
Andrews (s) ; for, there, in an action on a bond conditioned for 
the deſendant's procuring a marriage by ſuch a time between the 
plaintiff and one J. P. the defendant pleaded, that the plaintiff 
had gone to F. P. and abuſed her, and told her, that, if he 
married her, he would tie her to a poſt, by reaſon whereof, 
the defendant could not procure the marriage by the time ſti- 
pulated, and the . plaintiff having demurred to the plea, it 
was held to be bad, becauſe. the defendant had not alleged, that 
he had uſed his endeavour to procure the marriage, and he ought 
to have ſhewn there was no default in him, and that he did as 
much as in him lay to procure it. Both this caſe, and Auſtin 
v. Jer voyſe, are recognized by Lord Holt, as law, in that of 
Lancaſhire v. Killingworth (r). With regard to the payment of 
money, if the perſon who is bound to pay ſhould bring money 
in bags, and ſay to the other, Here I am ready to pay you 
the money,” and .the other ſhould diſcharge him, ſurely that 
would not be ſufficient, but he ſtill ought to make an actual 
tender of the money. This was expreſsly adjudged in the caſe 
of Sucklinge v. Coney (u). As to the authorities relied on for 
the plaintiffs, they do not come up to the preſent caſe. In Lan- 
caſbire v. Killingworth, a tender of the transfer, and refuſal by 
the defendant, would have been ſufficient, becauſe the plaintiff 
could not have gone farther without the concurrence of the 
defendant.— (Lord MANSFIELD, Ves, he might transfer 
ſtock without the preſence of the other party.) The caſe of 
Peter v. Opie was after verdict, and therefore does not eſta- 
bliſh what is, or what is not good, pon demurrer. In the caſe 
ſtated by Rolle from the Vear- books, the plaintiff could not have 
come upon the defendant's premiſes, to erect the mill, without 
his concurrence. The tender of the bank- note, in Auſten v. The 
Executor of Dodwell, was equivalent to a tender of caſh, eſpecially 
n accompanied with an offer to turn it into money. 

Le Blanc, in reply admitted, that, unleſs there were a diſcharge 
by the other party from going farther, the plaintiff muſt take 
every ſtep neceſſary for him to do, in which the defendant's con- 
currence is not requiſite, before he can avail himſelf of a refufal 
by the defendant; but that none of the caſes cited went ſo far 


(s) B. R. M. 41 El. Cro. El. 604. b (20 Noy, 74. 
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as to controvert his poſition, that, where the defendant ſtops the 
plaintiff by the way, he may take advantage of it. The caſe of 
Blandford v. Andrews was, he ſaid, the ſtrongeſt, but, in that 
caſe, there was only an averment that the defendant paratus fuit, 
and then particular facts ſtated, from which an inference was to 
be drawn, that the plaintiff, by his conduct, had rendered it 
im poſſible for him to perform the condition; but no allegation 
of an expreſs diſcharge by the plaintiff. As to the payment of 
money, in the caſe put of its being in bags, if the other party 
ſaid, “ I admit the money to be there, but I wont have it,” he 
thought that would be a ſufficient tender. 

Lord MANS FIELD, If ever there was a clear caſe, I think 
the preſent is. One needs only ſtate what the agreement, 
render, and diſcharge, were, as ſet forth in the declaration. It 
charges, that the plaintiffs offered to aſſign, and to execute and 
deliver a general releaſe, and tendered a draft of an aſſignment 
and releaſe, and offered to execute and deliver ſuch aſſignment, 
but the defendant abſolutely diſcharged them from executing 
the ſame, or any afjignment and releaſe whatſoever, The defend- 
ant pleads, that the plaintiffs did not actually execute an aflign- 
ment and releaſe ; and the queſtion is, whether there was a ſuf. 
ficient performance. Take it on the reaſon of the thing. The 
party muſt ſhew he was ready ; but, it the other ſtops him on the 
ground of an intention not to perform his part, it is not neceſ- 
fary for the firſt to go farther, and do a nugatory act. Here, the 
draft was ſhewn to the defendant for his approbation of the 
form, but he would not read it, and, upon a different ground, 
namely that he means not to pay the money, diſcharges the 
plaintiffs from executing it. | 

WiLLEs, and ASHHURST, Fuſlices, of the ſame opinion, 

BULLER, Fuftice,—The defence ariſes upon an objection to 
the declaration, and, therefore, the defendant ſhould have demur- 
red to it, and not have lengthened the record unneceſſarily by 
two ſpecial pleas. None of the caſes cited by Mr. Wood apply. 
The caſe in Hobart is very diſtinguiſhable from the preſent, for 
there was no refuſal nor diſcbarge in that caſe; the defendant 
was perfectly paſſive, and the plaintiff did not perform what he 
had undertaken, although there was nothing to prevent him. 
In the caſe of Blandford v. Andrews, the defendant had agreed 
to uſe his endeavours, and, notwithſtanding what had been done 


by the plaintiff, he gn have prevailed on the woman, before 
3 the 
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the time elapſed, to marry him. The queſtions on tenders are 
yery different from this. They have ariſen, not upon what ſhall 


excuſe, but on what is, a tender. 


If the party pleads a tender, 


he muſt prove one. But the deciſion would have been very diffe- 
rent In the caſes of that ſort, if there had been any act of the one 
party ſlated on the record, which had prevented the other from 
making a compleat tender. The caſes cited by Mr. Le Blanc 
are very ſtrong on the preſent point. In Kingſton v. Preſton 
the principle is clearly laid down, that, where ſomething is to be 
performed by each party at the ſame time, he who was ready, 
and offered, to do his part, may ſue the other for not performing 
his. I am ſure there have been other caſes ſince, of the ſame ſort. 


Judgment for the plaintiff [3]. 


[3] At the Sittings, at Guildhall, after this 
term, the cauſe was tried before Lord Mans - 
fell, on the general iſſue, and a verdict found 
for the plaintiffs, with 6119, damages, but 
ſubje& to the opinion of the court on a mo- 
tion for a nonſuit. 

The material facts, as reported by his 
Lordſhip, in M. 22 Geo. 3. (a), when the rule 
for a nonſuit came to be argued, were as fol- 


lows. An agreement, as ſtated in the firſt | 


count, was entered into, and figned by the 
defendant; afterwards, Gardiner's certificate 
was allowed, and, a year after that allow- 
ance, the attorney for the plaintiffs, by their 
direction prepared a draft of an aſſignment 
and releaſe, and, in company with one of the 
plaintiffs, tendered it to the defendant for his 
peruſal, telling him the plaintiffs were ready, 
and would execute it, if he approved of it. 
The defendant returned the draft, ſaying it 
'was needleſs for them to give themſelves 
any trouble, for that Lane, (who was the 
bankrupt's father-in-law, and for whom the 
defendant acted as an attorney, ) would never 
pay the money. The witneſs who proved 
the tender, ſaid, upon his croſs examination, 
that Carr, who was one of the plaintiffs, was 
a moſt obſtinate creditor, and by much the 
largeſt, that his debt was 1200 /. and he per- 
ſuaded him to ſign by telling him, that if he 
did not the money would never be received. 
As ſoon as he had ſigned, the certificate was 
allowed. At the trial, the Attorney General 
objetted, that it appeared upon the evidence, 


(a) On Thur/day the 15th of November. 


—— 


| 


that this was an agreement to ſecure the pay- 


ment of money due from the bankrupt, in or- 


der to induce a creditor to ſign his certificate, 


and, therefore, was void, under 5 Geo. 2. c. 
30. § 11. His Lordſhip, at the trial, thought 
this caſe not within the ſtatute, becauſe the 
6111. to be paid to the plaintiffs, was not 
for the ſeparate uſe of Carr, but for the 


benefit of all the creditors. 
Dunning, and LeBlaxc, argued for the plain: 


tiffs, and contended, that this objection ſhould 
have been taken on the demurrer, becauſe 
the agreement, as proved, was ſtated on the 
record, and, if illegal, the plaintiffs had not 
ſhewn a good cauſe of action. But they, al- 
ſo inſiſted, that it was not within the ſenſe 
or intent of the ſtatute. The object of that 
act, like that of all the other bankrupt laws, 
was to procure an equal diſtribution of the 
bankrupt's effects, among all his creditors. 
This general object ought to be kept in view 
in conſtruing them all, and the agreement in 
this caſe tended to ſecure an equal diſtribu- 
tion, and therefore promoted the policy of 

the ſtatutes. N 
The Attorney General, Lee, and Mood, on the 
other ſide, inſiſted, that the objection did not 
ariſe upon the record, the circumſtances un- 
der which Carr had ſigned, not being ſtated 
in the declaration. As to the objection it- 
ſelf, it was clearly founded in gh words of 
the ſtatute, which were general enough to ex- 
tend to the caſe of a ſecurity for money given 
to all the creditors, and alſo within the 27. 
chief meant to be provided againſt; for the de- 
ſign of the ad was to prevent creditors from 
taking 
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CASES IN TRINITY TERM 


taking advantage of the bankrupt's ſituation, 
or practiſing on the compaſiion of his re- 
lations, in order to extort money as a price 
for doing what, it is true, they are not com- 
pellable to do by poſitive law, but what there 
is a moral duty upon them to do voluntarily, 
if the bankrupt has fairly delivered up his 
whole property for their behoof. For this 
they cited a caſe of Smith v. Bromley, decided 
by Lord Mansfield, at Guildhall, at the Sittings 
after E. 1760 (a). ; 

The court took time to conſider, and on 
Saturday, the 24th of November, Lord Mans- 


feld delivered their opinion in favour of the 


defendant. 

- His Lordſhip ſaid, he well remembered 
the Caſe of Smith v. Bromley, and that Buller, 
Juſtice, had a very good note of it, which 
he deſired he would read, and which he ac- 
cordingly did, to the following effect. 


SMITH v. BROMLEY. 
Action for money had and received to 


© the plaintiſf's uſe; upon this caſe : The 


'« plaintiff's brother having committed an act 
of bankruptcy, the defendant, being his 
© chief creditor, took out a commiſſion 
* againſt him, but, afterwards, finding no 
< dividend likely to be made, refuſed to ſign 
© Qis certificate. But on frequent applica- 
tion, and earnelt entreaties, made by the 
© bankrupt to one Oliver, a tradeſman in 
'© town, who was an intimate friend of the 
© defendant who lived in Chzfire, he got 
Oliver to write to the defendant ſeveral 
times, and he at lait prevailed on the de- 
* fendalt to ſend him, Oliver, ) a letter of 
attorney, empowering him to fign the certi- 
«© ficate, which Oli er would not do, unleſs 
the bankrupt, or ſomebody for him, would 
© advance 4o/. and give a note for 20/. 
more, and which, on Oliver's ſigning the 
© certificate for the defendant, the plaintiff, 
© (who was the bankrupt's ſiſter;) paid, and 
gave to Oliver accordingly, who there- 
© upon gave her a receipt tor the money, 
promiſing to return it, if the certificate was 
© not allowed by the Chancellor. The cer- 
© tificate was allowed. The plaintiff after- 
* wards brought her action againſt Oliver to 
© recover back the 40 J. from him, but, that 
action coming on to be tried before Lord 
Mantſield at Guilaball at the Sittings after 


(a) Mentioned Law of NI. Pr. p. 132. 
L. 1775. 


* 


« laſt Trinity Term, and it then appeatins 
that Oliver had actually paid over, or _ 
4 counted for, the 40 J. to Bromley, and his 
© Lordſhip being clearly of opinion that this 
action would not lie againſt the plaintif', 
© own agent who had actually applied the 
money to the purpoſe for which it was 
paid to him, the plaintiff was nonſuited in 
that action; and now ſhe brought this 
action againſt Bromley himſelf; which com. 
ing on to be tried, it was proved, that the 
money was received by Oliver, and paid 
© over to the defendant. 

It was contended for the plaintiff, that 
this money was paid, either without con- 
* fideration, or upon one that was illegal, 
© and, in either caſe, was recoverable back 
© by this action. 

« For the defendant, it was argued, that 
© there was certainly a conſideration for the 
payment of the money, to wit the ſign- 
ing of the bankrupt's certificate; That, if 
\.this conſideration was illegal, the plain. 
tiff was particeps criminis, had paid it 
voluntarily and knowingly, and without 
any deceit, and fo was within the caſe of 
Tomkins v. Bernet, (H. 5 Will. 3. at N. Pr, 
before Treby Chief Juſtice 1 Salk, 22.); 
But that there was nothing illegal in it; 
for it was the money of a third perſon, and 
ſo no diminution of the bankrupt's effects, 
or fraud upon his creditors; in which caſe 
only, whereby the diſtribution becomes un- 
equal, is there any iniquity in receiving a 
conſideration for ſigning the certificate; 
That, if the legiſlature had intended that 
money paid upon ſuch conſideration ſhould 
be conſidered as illegally paid, they would 
have mace it part of the clauſe in 5 Geo. 2. 
c. 30. which makes void bonds, bills, 
and other ſecurities given for this pur- 
pole (a), in the fame manner as, in the 
itatute againſt gaming (3), there is an ex- 
preſs proviſion for the recovering back of 
money loſt at play (c); That courts of juſ- 
tice had always conſtrued hat clauſe 
of 5 Geo. 2. c. 30. in a ſtrict man- 
ner, as appeared by the caſe of Levis 
v. Chaſe, Cane. E. 1720. 1 P. Vil 
© 620, and which caſe, as to the merits, 
* ſeemed to be leſs favourable for the cre- 
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(a) F 11. 
(5) 9 Ann. c. 14. 


: (c) § 2. 
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« ditor than the preſent; for, there, the 
« bankrupt himſelf, not the third perſon, 

gave a bond for the whole debt, in con- 

« ideation of a creditor's withdrawing a 
« petition he had preferred to the great ol 
« againſt the allowance of the bankrupt's 

« certificate; That in the preſent caſe, if 
« there was any guilt, the plaintiff was more 
« ouilty than the defendant, for he had re- 
« ceived very little towards his debt, which 

« was 1150 J. That, if the plaintiff had be- 
« come ſecurity for her brother the bank- 

« rupt, before the act of bankruptcy, the 
« defendant might have received the money 

« of her, without any imputation; and that, 

«if a third perſon afterwards voluntarily 

paid what ſhe might before have become 

« hound for, without any hurt to the bank- 

« rupt's other creditors, there was no ini- 

« quity 1n the creditor's taking the money, 

« ſo as it did not amount to his whole debt. 

« But Lord Mansfield was of a different 

« opinion. He ſaid, it was iniquitous and 

illegal in the defendant to ale, and, there- 

« fore, it was ſo to detainx, this 40. If a 

man makes uſe of what is in his own power 

© to extort money from one in diſtreſs, it is 

« -rtainly illegal and oppreſſive, and, whe- 

< ther it was the bankrupt or his ſiſter that 
© paid the money, it is the ſame thing. The 

taking money for ſigning certificates is 

< either an oppreſſion on the bankrupt or 
his family, or a fraud on his other credi- 
© tors. It was a thing wrong in itſelf, before 
© any proviſion was made againſt it by ſta- 
* tute; for, if the bankrupt has conformed to 

*all the law requires of him, and has fairly 
given up his all, the creditor ought, in juſ- 
* tice, to ſign his certificate; but, on the other 
* hand, if the bankrupt has been guilty of 
any fraud, or concealment, the creditor 
* oughtnot to ſign, for anyconſideration what- 
ever. If any near relation is induced to pay 
* the money for the bankrupt, it is taking an 
* unfair advantage, and torturing the com- 


< paſhon of his family: If it is the money 


of the bankrupt himſelf, it is giving one 
* creditor his debt to the excluſion of the 
* others, and a fraud upon them. As to 
© the caſe cited from Peere Hilliams, that 
only affected the perſon who petitioned. 
© There might have been ſufficient of the 
* creditors in number and value to ſign with- 
© out him, and he had a right to compromiſe 


it upon what terms he pleaſed. The pe- 
* titioning, or not, was entirely in his own 
power, and not like the preſent caſe. It 


* 15 argued, that, as the plaintiff founds her 


claim on an illegal act, the ſhall not have 
relief in a court of juſtice. But the did 
not apply to the defendant or his agent to 
* lign the certificate on an improper or ille- 
gal conſideration « but, as the defendant 
* inſiſted upon it, ſhe, in compaſſion to her 
© brother, paid what he required. If the 
act is in itſelf immoral, or a violation of 
* the general laws of public policy, there, the 
party paying ſhall not have this action; 
for where both parties are equally grimi- 
nal againſt ſuch general laws, the rule is, 
« pgotior eft conditio defendentis. But there 
© are other laws, which are calculated for 
© the protection of the ſubject againſt oppreſ- 
«© ſion, extortion, deceit, &c, If ſuch laws 
© are violated, and the defendant takes 
advantage of the plaintiff's condition or 
* ſituation, there the plaintiff ſhall recover; 
and it is aſtoniſhing that the Reports 
do not diſtinguiſh between the violation of 
the one ſort and the other. As to the caſe of 


© Tomkins v. Bernet, it has been often men- 


© tioned, and I have often had occaſion to 
© look into it; but it is fo looſely reported, 
and ſtuffed with ſuch ſtrange arguments 


| that it is difficult to make any thing of it. 


One boak ſays it was determined by Lord 
Holt; another, by Lord Treby. Certain it 
is, it was only a M/ Prius caſe, I think 
the judgment may have been right, but 
the reporter, (Salkel/d,) not properly ac- 
« quainted with the facts, has recourſe to 
« falſe reaſons in ſupport of it. The caſe 
© muſt have been, as I take it, an action to 
© recover back what had been paid, in part 
« of principal and legal intereſt, upon an 
© uſurious contract; and, therefore, the ac- 
© tion would not lie, for ſo far as principal 
and legal intereſt went, the debtor was 
* obliged, in natural juſtice, to pay, there- 
fore he could not recover it back. But for 
© all above legal intereſt, equity will aſſiſt 
© the debtor to retain, if not paid, or an 
© ation will lie to recover back the ſurplus, 
„if the whole has been paid, The re- 
« porter, not ſeeing this diſtinction, has given 


the abſard reaſon, that wolenti non fit in- 


© juria; and, therefore, the man, who, from 
mere neceflity, pays more than the other 
8P 
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© can in juſtice demand, and who is called, | * defendant to refund what he had received 
«© in ſome books, the ſlave of the lender, | © above principal and legal intereſt, that the 
© ſhall be ſaid to pay it willingly, and have | © ſurplus ſhould be repaid, Upon the whole 
Jonss no right to recover it back, and the lender | © I am perſuaded it is neceſſary, for the ay 
$4, „ ſhall rezain; though it is in order to pre- * ter ſupport and maintenance of the law, to 
| vent this oppreſſion, and advantage taken | © allow this action; for no man will venture 
« of the neceſſity of others, that the law has | * to take, if he knows he is liable to refund, 
© made it penal for him to zate! This kind Where there 18 no temptation to the con. 
« of reaſoning is -equally applicable to the | * trary, men will always act right. 
c caſe of a bailiff who takes garniſh money * The jury, under his Lordſhip's direc. 
« from his priſoner. It is wrong for the | © tion, found a verdict for the plaintift, 
© bailiff to take it, and it is therefore wrong | * 40 J. damages (4). | 
« for the other to tempt him, and vo/ent?, Sc. 
« and therefore he ſhall not recover it back: | After Buller, Juſtice, had read the 150 
„but this has been determined otherwiſe. | of the above cafe, Lord Mansfiel} expreſſed 
The caſe of money given to a ſolicitor to | himſelf to the following effect. 
[*673] « bribe a Cuſtomhouſe officer, cited in that of Lord Mansfield, — ] adhere, and all the 
© Tomkins v. Bernet, is againſt his own agent, reſt of the court agree, to all the doctrine 
© and, therefore, he cannot recover. But | *there laid down. Though the caſe in Peere 
the preſent is the caſe of a tranſgreſſion of Williams ſhould be right, it is different from 
« a law made to prevent oppreſſion, either this, and is not within the letter of the * 
„on the bankrupt, or his family, and the | tute, becauſe it did not relate to the ſigning 
« plaintiff is in the caſe of a perſon op- | of the certificate, but to the withdrawing a 
« prefled from whom money has been ex- petition againſt allowing it, and there had 
« torted, and advantage taken of her fitua- | been a recovery upon the bond at law ; and 
tion and concern for her brother. This | the report ſays, relief was refuſed, becauſe, 
does not depend on general reaſoning on- | where both have equity, he who has the law 
ly, but there are analagous caſes ; as that muſt prevail, and that the defendant had 
of Aſtley v. Reynolds, (B. R. M. 5 Geo. 2. equity, becauſe he was a fair creditor, [ 
© 2 Str. 915). There, the plaintiff having doubt the reaſoning, becauſe a fair creditor 
£ pawned ſome goods with the defendant has no right to take an undue and illegal 
for 20. he refuſed to deliver them up, un- advantage; but, certainly, ſo far was true, 
< Jeſs the plaintiff would pay him 107. The | that, if the bond was void in equity, it was 
« plaintiff had tendered 4 /. which was more | void in law. What ſtruck me, in this caſe, 
than the legal intereſt amounted to; but, | at Guildhall, was, that the agreement was 
« finding that he could not otherwiſe get his with the aſſignees acting for all the creditors, 
goods back, he at laſt paid the whole de- and the benefit to go to all the creditors. 1 
< mand, and brought an action for the ſur- | thought, between a friend of the bankrupt 
plus beyond legal intereſt, as money had and all the creditors, any agreement might 
< and received to his uſe, and recovered. | be made; they might agree to ſuper- 
« It is abſurd to ſay, that. any one tranſ- | fede the commiſſion ; they might agree to 
< oreſſes a law made for his own advantage, compound. But, upon fuller conſideration, 
« willingly. Put the caſe, that a man pawns | 1 am ſatisfied ; and we are all of opinion, 
< another's goods; the right owner might be that this caſe is within the letter of 5 Gee. 2, 
© obliged to pay more than the value, and c. 30, and within the reaſon of it. Great 
< would have no relief, if this action will not | corruption and oppreſſion might ariſe from a 
lie. As to the caſe of uſury, it was deci- | combination of all the creditors, to exact 
« ded both by Lord Talbot, and Lord Hard- | conditions for ſigning the certificate. 
« qvicke, in the caſe of Boſanguet v. Daſb- The rule was made abſolute, for a non- 
« vood (a), on a bill brought to compel the | ſuit to be entered [F146], 
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(a) Canc. M. 8 Geo. 2. Ca. Temp. Talb. 38. 


(4) In a caſe of Clarkev. Shee, M. 15 Geo. 3. forced, the ſame doctrine as in this caſe of 
[+147] Lord Mansfeld, in delivering the | Smith v. Bromley. Vide, allo, ſupra, p. 472. 
Opinion of the court, laid down, and en- | | 


[+146] Vide Jaques v. Golighily, C. B. E. Morris, B. R. E. 18 Ges. 3. Comp. 790. 
16 Geo. 3. 2 Blackft. 107 3. Browning v. 
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IN THE TWENTY-FIRST YEAR OF GEORGE III. 


Hy DE againſt Co AN and others. 


Y the ſtatute of 1 Geo. 1 /. 2. c. 5. commonly called 
the riot act, it is made felony without benefit of clergy, 
« for any perſons unlawfully, riotouſly, and tumultuouſly, 
aſſembled together, to the diſturbance of the public peace, 
unlawfully, and with force, to demoliſh or pull down, or 
begin to demoliſh or pull down, any church or chapel, or any 
building for religious worſhip, certified and regiſtered according 
to the ſtatute of 1. V. & M. ſef}. 1. c. 18. or any dwellings 
houſe, barn, ſtable, or other out-houſe (a). 

And, by another ſection of the ſame ſtatute (5), it is enacted, 
that, © ifany ſuch church or chapel, or any ſuch building, &c. 
or any ſuch dwelling-houſe, barn, ſtable, or out-houſe, ſhall 
be demoliſhed, or pulled down, wholly, or in part, by any per- 
ſons ſo unlawfully, riotouſly, and tumultuouſly, afſembled, 
the inhabitants of the Hundred in which ſuch damage ſhall be 
me, ſhall be liable zo yield damages to the perſon or perſons in- 
jured and damnified by ſuch demoliſhing or pulling down, 
wholly or in part, and ſuch damages ſhall and may be recovered, 
by action to be brought in any of his Majeſty's courts of record 
at Weſtminſter, by the perſon or perſons damnified thereby, againſt 
any two or more of the inhabitants of ſuch Hundred; ſuch action 
for damages to any church or chapel, to be brought in the name 
of the rector, vicar, or curate, of ſuch church, or chapel that 
ſhall be ſo damnified, in truſt for applying the damages to be 
recovered, in rebuilding or repairing ſuch church or chapel.” 
(The damages recovered to be levied on the inhabitants of the 
Hundred, in the manner preſcribed by the ſtatute of 27 Eliz. 
c. 13. in the caſe of actions againſt the Hundred, by perſons 
robbed, ) | 

In conſequence of the riots in June, 1780 (a), various actions 
were brought on this ſtatute, and in ſeveral of them, a queſtion 
aroſe, how far the indemnity was meant to extend; whether it 
was confined to the loſe ſuſtained in the building merely, and 
the neceſſary and direct conſequences of its demolition, or whe- 
ther it was intended to reach, alſo, ſuch damages as aroſe from the 


(a) $ 4. 


(5 6. (a) Supra, p. 435. 
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Friday, 
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If perſons ri- 
otouſly aſſem- 
bled in part 
demoliſh and 
pull down a 
dwelling- 
houſe, and, 
at the ſame 
time, deſtroy 
goods and 
furniture in 
the houſe, 
although ſuch 
goods and 
furniture 
were not de- 
ſtroyed 45 
means of the 
pulling down 
of the houſe, 
the Hundred 
15 liable, un- 
der 1 Geo. 1 
. to 
yield dama- 
ges for the 
deſtruction of 
the furniture 
as well as of 


the houſe. 
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CASES IN TRINITY TERM. 


deſtruction of furniture, and other property, by the rioters, at 
the time when they were employed in demoliſhing the building 
itſelf, In three of thoſe caſes, ſpecial verdicts were found, with 
the view of bringing the queſtion to a ſolemn n 
One of them was an action in the Common Pleas, by Wilmot one 
of the Juſtices of the peace for Mrddleſex. The two others, viz. 
Maberly v. Sergeaunt, and this which I am about to report, were 
in the King's Bench. Hyde was alſo a Juſtice of the peace, and 
had been one of the moſt active magiſtrates during the riots. The 
defendants, in all the three actions, were inhabitants of the 
Hundred of O//u{fon, in which the city of Meſiminſter is ſituated. 
In this caſe of Hyde v.. Cogan, the declaration contained four 
counts. The fir charged That, after the Jaſt day of Fu, 
1715, (the day from which the act took effeR,) and within twelve 
months before the exhibiting of the plaintift's bill [1], divers 
perſons, to the number of twelve and more [2], being, then and 
there, unlawfully, riotouſly, and tumultuouſly, aſſembled, de- 
moliſhed and pulled down part, 70 wit, the walls, doors, floors, 
tyling, roof, timber, ceilings, partitions, windows, window 
frames, window ſhutters, hearths, chimneys, and chimney 
pieces, of a dwelling houſe of the plaintiff, fituate and being, &c. 
and in the ſaid Hundred of O/ulſton, of great value, to wit, of the 
value, Cc. in contempt of his preſent Majeſty, and to the great 
damage of the plaintiff, and againſt the form of the ſtatute, Ec. 
whereby, and by force of the ſaid ſtatute, an action had accrued 
to the plaintiff, being the perſon injured and damnified thereby, 
to recover againſt the defendants, then and ſtill being inhabit- 
ants of the ſaid Hundred, his damages, by him ſuſtained by de- 
moliſhing and pulling down H, dwelling houſe, as aforeſaid.” 
The /econd count was for demoliſhing and pulling down part, 
to wit, &c. of a dwelling houſe, together with divers goods, 
chattels and furniture, ro wit, Cc. (enumerating various forts 
of furniture, bedding, plate, cloaths, liquor, Sc.) then and 


[1] By & 8 of the riot act, „ no perſon | againf the Hundred muſt be brought within 
ſhall be proſecuted by virtue of this act, fer | a year. Q. 
any offence or offences committed contrary to | [2] It is not perfectly clear, from the 
the fame, unleſs ſuch proſecution be com- | penning of the act, whether it is neceſſary 
menced hin tavelve months after the offence | that there ſhould have been twelve or more 
committed.” This proviſion ſeems only to | r-ozcrs, in order to entitle the party injured 
extend to criminal proſecutions for the fclony, | to this aten. According to the moſt ob- 
yet the above part of the form of the decla- | vious conſtruction, that number is xt ne- 
ration is framed on an idea that the a#ion ceſſary to conſtitute zhe felony created by 84. 


there 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 


there being in the ſaid laſt mentioned dwelling houſe of the plain- 
tif, and wherewith the {aid laſt mentioned dwelling houſe was, 
then and there, furniſhed, in contempt, &c. whereby, Cc. an 
action hath accrued, c. to recover, &c. his damages by him ſuſ- 
tained, by demoliſhing and pulling down the ſaid part of bis ſaid 
divelling houſe.” The third was, in other reſpects, the ſame with 
the-firſt, but concluded as the ſecond. The fourth was like 
the ſecond, except that it concluded thus, * to recover, &c. 
« his damages by him ſuſtained, by demoliſhing the ſaid part of 
his ſaid laſt- mentioned dwelling houſe, and the ſaid goods and 
« chattels of the ſaid William, then and there being in the ſame 
« ]aſt-mentioned dwelling houſe.” 

The cauſe was tried before ASHHuRsT, Puſtice, and the ſpecial 
verdict found: That divers perſons, to the number of twelve and 
more, Gc. did in part demoliſh and pull down the dwelling 
houſes of the plaintiff, in the ſecond and fourth counts mention- 
ed, and that the ſaid perſons, being fo riotouſly and unlawfully 
aſſembled as aforeſaid, did alſo, ** af the ſame time,” demoliſh the 
goods, chattels, and furniture of the plaintiff in thoſe counts 


* 


reſpectively mentioned, hen being in the ſaid dwelling houſes of the 


laintiff in thoſe counts reſpectively mentioned; and, further, Hat 
te ſaid goods, chattels, and furniture were not, nor was any part 
thereof deſtroyed by means of the pulling down and deſtroying of the 
ſaid dwelling houſes, or either of them. Then there was a general 
aſſeſſment of the damages, by reaſon of the pulling down and 
« deſtroying in part of the ſaid dwelling houſes in the /econd 
« and fourth counts, at iogol.; a ſpecial aſſeſſment for damages 
in reſpect of he chattels, the goods, and furniture in the ſame 
counts, at 883/, 3s.; and a general acquittal on the fr and 


third counts. 
The words ** af tbe ſame time, in the verdict, had been ſubſti- 


tuted, by conſent, before the argument, on the motion of Ba/d- 
win, in the room of then and there.” 

The finding in the caſe of Maberiy v. Sergeaunt, was, mutatis 
mutandis, the ſame as here, except that, initead of ſaying the 
goods were not deſtroyed, *©* by means of, &c.” it was ſaid they 
were not deſtroyed in conſequence of pulling. down the houſe. 

Baldwin, for the plaintiff, inſiſted on the authority of 


the caſe of Radchffe v. Eden, decided by this court, in 
Michaelmas Term, 1776 [#148]; and of Wilmot v. Horton, ia 


[+148] Since reported, Coavp. 4856 
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CASES IN TRINITY TERM. 


which, after two ſolemn arguments, the court of Common Pleas 
had given ar the laſt term, for the plaintiff I 3]. 


[3] The following is a note of Lord Long h- 


borough's argument, in delivering the opinion 


of the court in that caſe. 
This is an action againſt two of the inhabit- 


ants of the hundred of O/i#1/or, in the county 


of Middleſex, to recover damages for the de- 


ſtruction of the plaintiff's dwelling houſe, fur- 
niture, and garden, by a number of perſons 
riotouſly aſſembled on the 7th of June laſt, 
to the number of twelve and more. The 
action is founded on the 6th ſection of 1. 
Geo. 1. it. 2. c. 5. The object of that ſtatute is 
expreſſed in the title An act for prevent- 
« ing tumults and riotous afſemblies, and 
« for the more ſpeedy and effectual puniſh- 
ce ing the rioters.“ As a part of this general 
object, by the ſixth ſection an action is given 
to the perſons whoſe houſes ſhall be demo- 
liſhed or pulled down, wholly or in part, 
againſt the inhabitants of the Hundred, who 
are made liable to yield damages to the per- 
ſons injured and damnified by ſach demo- 
liſhing or pulling down, wholly or in part. 
All thoſe damages which may be referred to 
the deſtruction of the fabrick of the hauſe, 
the plaintiff 1s admitted to be entitled to re- 
.cover, but a doubt having ariſen, whether 
he was entitled to .any damages which did 
not fall under that deſcription, the jury have 
found their verdict ſpecially, in theſe terms: — 
That, upon the 7th of June, divers perſons, 


to the number of twelve or more, did un- 
law fully, riotouſly, and tumultuouſly aſſem- 


ble themſelves together, to the diſturbance of 
the public peace, and, being fo afembled, 
.did, then and there, unlawfully, and with 
force, demoliſh and pull down part of the 
dwelling houſe of the plaintiff, and did, at 


the ſame time, break to pieces and demoliſh, 


in the fame dwelling houſe, the goods and 
Furniture of the plaintiff, then being therein, 
to the value of 5004, and then carried the 


fame to the public highway, and ſet fire 
thereto, and totally conſumed the fame : and 


there is a ſimilar finding with reſpect to 
the damage done to the garden of the plain- 
tiff ⁊ 18. that, in pulling deaun and demoliſbing 
the davdlins houſe, they did damage to the 
garden of the plaintiff, then and there oc- 
ce and enjoyed by him as parcel of, or 


appurtenant to, the dwelling houſe; and 


demoliſhed and deſtroyed the rects, plants, 


Tayler 


and trees, of the plaintiff, in the ſaid garden, 
of the value of 30/.—The cafe has been 
twice argued very ably, and great difficul- 
ties have been ſuggeſted upon any conſtruc. 
tion which the court can adopt. It has been 
urged, That much inconvenience would 


| ariſe from extending the proviſions of the 


ſtatute, which in expreſs terms mentions 
only the dwelling houſe, to damages a ariſing 
from the deſtruction of things not open and 
viſible, and whoſe value cannot eaſily be af. 
certained. That the act is penal in the 
greateſt part of its proviſions, and muſt be ſo 
conſidered with regard to thoſe who are 
made liable to the action; perſons innocent 
of every thing except a ſuppoſed neglect of 
thoſe exertions which, in many caſes, would 
be utterly ineffectual. That the legiſlature, 


on this account, has guarded againſt the con- 


ſtruction contended for on the part of the 
plaintiff, by tying up the damages by words 
of expreſs reference, ſuch demol; Hing o 
pulling down,” which neceſſarily lead to the 
conſideration of what is deſcribed in the prior 
part of the ſection. That the caſe there de- 
ſcribed mult be, ht demoliſhing or pulling 
down which would fubje& the authors of it 
to the felony created by this ſtatute, and ſuch 
felony can only be committed in the demo- 
liſning or pulling down the fabrick of the 
houſe, for if Mat be left entire, the deftruc- 
tion of the furniture, however miſchievous 
to the owner, and whatever intention it may 
manifeſt, does not amount to felony, Theſe 
arguments have great force, and have raiſed 


very conſiderable doubts; but, upon a full 


conſideration of the caſe, the court has 
thought itſelf obliged to decide, that the 
plaintiif is entitled to recover, as well for 
the deſtruction of the furniture, and the da- 
mage to the garden, as for the. demolition of 
the houſe itielf, The grounds upon which 
the determination turns are theſe, This 
ſtatute, though penal in a great part of its 
proviſions, and though, perhaps, there is 
ſomething of a penal nature in transferring 
the action from the party committing the fe- 
lony to the Hundred, yet, with reſpect to the 
party injured, muſt be conſidered as re- 
medial. Antecedent to this ſtatute, and till 
1 into a felony, there 


the treſpaſs was turnc 


15 
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* Taylor argued for the defendants. Amon gother things, he ſaid, 
che negative part of the finding diſtinguiſhed this caſe from both 


ic no doubt, that, againſt the actors and their 
Abettors, the party injured would have been 
entitled to recover damages for all his loſs. 
In lieu of that remedy, which can no longer 
be had, it was thought better to ſubſtitute an 
action againſt the Hundred, in analogy to 
theantient policy of the kingdom, by which 


the men of each diſtri were bound to main. 


tain peace and order, and to anſwer for the 
violation of them within that diſtrict. The 
act does not ſay, that damages ſhall be yield- 
ed for the injury done to the fabrick of the 
houſe, but, by the demoliſhing or pulling 
down the houſe; and it ſeemed to be ad- 
mitted in the argument, that, if the deſtruc- 
tion of the furniture in the houſe were 
the nece/ary conſequence of the demolition 
of the houſe itfelf, the plaintiff would 
be entitled to recover the full amount of 
his loſs. If the parties engaged in the 
deſtruction of a houſe, had, by undermining 
it, thrown in the walls and roof, fo that 
the furniture was cruſhgd to pieces, all that 
&:age; being the neceſſary effect of the 
demolition of the houſe, muſt have been 
made good to the party injured, as within the 
very words of the ſtatute; w7z. '** injured or 
« damnified by ſuch demoliſhing or pulling 
« down.” The act of felony, in hat caſe, ne- 
eeſarily produces the damages ſuſtained. But 
will not the principle extend, likewiſe, to thoſe 
damages, which, though not the neceſſary 
conſequence of the felony committed, yet 
areclearly the immediate effect of that cauſe ? 
If, in order to deſtroy the walls, the mob 
break down the wainſcotting and the glaſſes, 
or, if, by driving a beam or joiſt againſt the 


wall to throw that down, they break a glaſs 


fixed again the wainſcot, it would be ſtrange 
to argue, that ſuch deſtruction, not being a 
neceſſary, but only an immediate conſequence 


paired by this action. 
different as to conſequences chat are neither 
neceſſary nor immediate: If, for inſtance, 
one tet of rioters had broken in on the 7th 
of June, and deſtroyed the houſe, eaving 
tne goods in it, and, the next day, another 


party had come to the houſe ſo left, and rob- 


2 


ture, Oc. as it was before. 


the 


bed it of che furniture. It is here found by 
the jury, according to the truth of the tranſ- 
action, that the deſtruction of the houſe, of 
the furniture, and of the garden, was done 
by the ſame rioters, at one and the ſame 
time; that the rioters, ** in demoliſbing the 
houſe, did damage to the garden, Sc.“ It 
ſeems, therefore, to be by no means any 
ſtretch of the act, to give it this conſtruction, 
and the condition of the plaintiff would not 
be ſo good, otherwiſe, with reſpect to furni- 
As to the argu- 
ment urged, with great ingenuity, Of the 
inconvenience which mult attend this conſtrue- 
tion, becauſe of the uncertainty, in the firſt 
place, as to what furniture was in the houſe, 
and, in the next place, the ſtill greater un- 
certainty, what the value of that furniture 
was; whereas the building is viſible, all 
know what it has been, there mult neceſſarily 
be perſons qualified and competent to give 
a tolerable eſtimate of it, and the public 
cannot, be liable to much impoſition on that 
account, That argument has, undoubtedly, 
a very ſpecious appearance; but it amounts to 
no more than this, that a caſe may happen, 
where the wiſe and benevolent purpoſes of the 
law may be perverted to a fraudulent intent. 
The preſent inſtance, which has brought 
a great number of theſe caſes before the 
court, has proved it to be poflible to guard 
againſt the Hundred's being charged beyond 
the real damage; though there might, at 
firſt, be ſome ground to ſuſpect that the ima- 
gination of the party and his friends would 
exaggerate the amount of it. In moſt of 
the actions that have been tried, the loſs in 
reſpect to furniture has been calculated with 
very tolerable preciſion; and, if care is 
taken on the part of thoſe who are to anſwer 


for it, (and, from the multitude of caſes 
of demoliſhing the houſe, ſhould not be re- | 


The caſe might be 


which unfortunately happened laſt ſummer, 
it appears that care may be taken, ) there is 

no great rezſon to believe, that a jury will be 
deceived by an over-rated eftimate of the in- 
jurywhich the party has ſuſtained in that ſpecies 
of property. If fraud may be practiſed, it 

is a fraud of a nature open to detection; and, 
by a rcaſonable diligence on the part of thoſe 
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* the others. The new felony created by the ſtatute, in the fourth 
ſection, is clearly confined to the deſtruction, in whole, or in part, 
of the buildings themſelves, and the ſixth ſection refers to the 
fourth, and ought not to be carried beyond it. The intention 
of the legiſlature was to ſubſtitute the relief againſt the Hundred, 
for the remedy by action of treſpaſs againſt the individual offend- 
ers; the civil remedy againſt them being merged in the fe lony. 
Upon this principle, the conſtruction muſt be, that the Hundred 
is only to anſwer for ſuch damages as aroſe from the felonious 
part of the offence. The ſtatute is to be conſidered as penal, not 
only againſt the rioters, but againſt the inhabitants of the Hun- 
dred ; for it ſubjects them to the damages, as a puniſhment for 
not preventing the miſchief. Indeed, to conſtrue a law as re- 
medial in one part, and as penal i in another, ſeems inconſiſtent; 
and, ſince this law is, in many reſpects, ſo highly penal, it 
ought to receive the ſtricteſt interpretation. It may be ſaid, that, 
unleſs the Hundred were to be held liable for the furniture, the 
ſufferer would be in a worſe ſituation than before, becauſe, now, 
as the offender is made a felon for demoliſhing the building, 
the remedy againſt him for deſtroying the furniture is alſo gone, 
But there are other inſtances of a like fort, where the remedy 
againſt the Hundred is not co-extenſive with the loſs of remedy 
againſt the offender. For inſtance, in caſes of robbery, the 
Hundred is not liable if the robber is taken within 40 days after 
the crime was committed (a), nor, in caſes under the black act (), 
if the offender is convicted within fix months. If the con— 
tents of a houſe, furniture, Sc. had been meant, they would 
have been ſpecially mentioned in the act. 

Lord MAansFIELD was preſent, but declined giving any 


opinion. 


affected by the conſequences, the effects of | ration of the act, in a caſe which falls within 
the fraud may be prevented. This is | its principle. Therefore, upon the whole, 
not like the cafe of an action againſt the | we are of opinion, that the plaintiff ought 
Hundred upon a robbery, where the value | to have all the damages the jury thought 
reſts ſolely in the eſtimate of the party, | fit to give: That he is entitled to recover for 
and you are obliged to depend on his | the deſtruction of the furniture, and of the 
honeſty. The argument, therefore, has not | garden, as ſuch deſtruction is found to be 
ſuch weight, as at firſt it ſeemed to carry with | the immediate conſequence and effect of the 
it. But, if it had much more than it has, it | deſtruction of the houſe, and done at the 


would not be ſufficient to controul the ope- ſame time, 


(a) 3 £d. 1. e. 1. 28 Ed. 3. c., 11. | (6) 9 Geo. 1. c. 22. 
27 El, c. 13. 8 Geo, 2. c. 16. | | 


4 WILLES, 
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WI1LLES, Fuſtice, According to this verdict, we muſt con- 
der the demoliſhing of the goods and the pulling down of the 


houſe as one tranſaction, committed at one and the ſame time. 


The jury go ſtill farther, and ſay, that the goods were in the 
houſe. Then comes the negative part of the finding ; but that 
does not ſtate the deſtruction of the furniture to have been a 
ſeparate act. It was already found to have been the ſame. It 
would be overturning the good ſenſe of the ſtatute to reſtrain it 
in the manner contended for by the counſel for the defendants. 
The ſixth clauſe I rather conſider as remedial. It may be ſaid 
to be penal as to the Hundred, but it is certainly remedial as to 
the ſufferer. The words are, that the inhabitants of the Hun- 
dred in which ſuch damage ſhall be done, ſhall be liable to yield 

damages to the perſon or perſons injured by ſuch demoliſbing or 
| pulling down. What damages ? The value of the houſe is not 
the whole of the damage. The furniture may be worth twice 
as much as the building. The deciſion of the court of Common 
Pleas goes full as far as this caſe, (though there were in that 
caſe no negative words in the finding, ) tor it extended the remedy 
to damages out of the houſe. But in Radcliffe v. Eden, there 
was what was tantamount to this negative finding, for it was not 
ſated, that the houſe was demoliſhed or pulled down wholly or 
in part, and, if any thing is to be zmp/ed, it is rather, that the 
houſe itſelf was not demoliſhed in that caſe, at leaſt the windows, 
ſhutters, and doors, were only ſpecified in the caſe, and it was 
not even ſtated, that the houſchold goods were deſtroyed by means, 
or in conſequence, of the demolition of any part of the houſe, It 
rather ſeems, that the rioters merely broke open the doors and 
windows for the purpoſe of getting into the houſe. In point of 
policy, the conſtruction contended for on the part of the plain- 
tiff is certainly to be preferred, if the caſe were new, which it 
is not. I think the plaintiff entitled to recover for the furniture 
as well as the houſe. 

ASHHURST, Juſtice, -I am of the fame opinion. If the de- 
moliſhing of the furniture had been a ſeparate act, I agree with 
the counſel for the defendants, that it. would not have been 
felony, and that the ſufferer could not have recovered againſt the 
Hundred. But, here, being done at the ſame time, and in pur- 
ſuance of the riotous tranſaction, it is to be conſidered as part of 


one and the ſame act. It was not a neceſſary, but it was an im 


mediate, conſequence of the demolition of the houſe. The 
8 R tioters 
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| 1781. rioters got poſſeſſion of the furniture by demoliſhing the houſe. 
5 ty — The act was ſo much the ſame, that if one of them had not 


Hrve been in the houſe, but had received ſome of the furniture in the 
ſtreet from the others, I think he would have been guilty of 
felony, as being concerned in the riot. The two caſes relied on 
are not in my opinion to be diſtinguiſhed from this. * The pur. 
poſe of the act is remedial, and therefore it ought to receive a 
liberal conſtruction. 

BuLLER, Juſtice, —The Ratute i is 10 penned, that the words 
might poſſibly admit of two conſtructions, and, therefore, it is 
material to conſider, whether it is penal or remedial ; becauſe 
there is a well known difference in the rule of conſtruction, as 
applied to laws of the one ſort, and of the other. Where they 
are remedial the interpretation is to be liberal, ſo as beſt to apply 
to the end. But a law may certainly be penal in one part, and 
remedial in another [4]; and that is the caſe here. There is no 
danger of the liberal conſtruction of the remedial part being ex- 
tended afterwards to the penal. The diſtinction has been too 
long eſtabliſhed for any apprehenſion of that ſort. If the clauſe 
upon which this caſe ariſes 1s remedial, which I think it is, the 
moſt extenſive ſenſe mult prevail; and it was ſo held in both the 
caſes cited at the bar. Radcliffe v. Eden, was, I believe, the 
firſt caſe on the conſtruction of the ſtatute, and it was fully con- 
ſidered. Mr. Fuftice As ro ſaid, the ſenſe of the act was, that 
the damages to which the party offending would have been liable, 
at common law, ſhould be transferred to the Hundred. Mr, 
Juſtice ASHHURST ſtated, as a ground of his opinion, that the 
whole was one act, and, my Lord, after having given a full opi- 
nion at firſt, added, afterwards, ** I do not conſider the demolition 
% of the houſehold goods as conſequential, but as part of the 
« act. A miſtaken idea, that the caſe was not deliberately de- 
cided, was thrown out in the Common Pleas, and produced two 
arguments in the caſe of Wilmot v Horton. It is not ꝓoſſible to 
diſtinguiſh either of the two from this, on any fair principle. 
In the laſt, Lord LouGuBoRoUGH, in delivering the opinion of 
the court, ſtated the deſtruction of the goods, Cc. as the ume- 
diate, not the neceſſary, conſequence; ſo that they did not decide, 
as has been ſuppoſed here in the argument for the defendants, on 
the ground of the one ſort of damage having been the neceſſary 
conſequence of the other. The deſtruction of the furniture was 
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not, in either of the caſes, the neceſſary conſequence of the de- 
molition of the houſe; becauſe it was part of the ſame act. 
There are, therefore, two prior deciſions in point; and, if the 
queſtion were more doubtful, it muſt be governed by thoſe de- 
ciſions. But, independent of authorities, as the clauſe is reme- 
dial, it muſt receive a liberal conſtruction. As to the ſuppoſed 
difficulty there may be in aſcertaining the quantum of damages 
from the deſtruction of furniture (a), ſuch amount is more capable 
of proof than the value of the houſe, where the ſtate of the tim- 
bers, &c. is often inviſible, whereas the quantity and quality of 
the furniture muſt be known, in moſt inſtances, to many wit- 
nefles; and nothing more will be to be done, in theſe caſes, to 
eſtimate the loſs, than what is neceſſary in every action of rover 
for houſchold goods. 
Judgment for the plaintiff [1 49]. 


| (a) This was a topic urged at the bar in the caſe of Wilmot v. Horton. 


in the argument Hays and much. relied on 


V. Sainſbury, B. R, T. 23 Geo, 3» S. Cam. 
Scacc.. H. 25 Geo. 3. 


[+149] Vide Major v. Sainſbury, B. R. Z. 
22 Geo. 3. and The London Aſſurance Company 


$STons againſt FoRxs vr k. 


SSUE being joined on a plea in bar to an avowry for rent 

in arrear, the cauſe was tried before Lord MANSFIELD, at 
Guildball, at the Sittings after laſt Hilary Term, and a caſe reſerv- 
ed, which ſtated; 

That Ann Hilſon, widow, being poſſeſſed of a leaſehold 
eſtate, for a long term of years, and money and goods, and 
having two children, prepared her will, (which was ſet 
forth in the, caſe, in bc verba,) by which ſhe gave the leaſe- 
hold eſtate, and her money and goods, to her executors 
therein named, in truſt for her children. The will concluded 
thus.—** In witneſs whereof, I have hereunto ſet my hand and 
« ſeal, the 27th day of March, 1779, Ann Wilſen. Duly at- 
* telted by John Crouth and Fohn Davies. — That in con- 
templation of a marriage with the defendant, the ſaid 
3 MWilſon had entered into articles to the following effect, 

*« —Articles of agreement made the 17th of April, 1779, 
4 between, Sc. — That the articles recited an intended mar- 

riage 


Friday, 
22d june. 


The will of a 
feme covert, 
authorized by 
a power in 
her marriage 
ſettlement, 
cannot be 
given in evi- 
dence, to ſhew 


a title to per- 


nal proper- 
ty, till it has 
been proved 

in the eccleſi- 
aſtical court, 
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riage between her and the defendant, and that it was agreed, 
*that ſhe ſhould have all her leaſchold eſtate, money, &c. for her 
ſeparate uſe. That, for that end, the defendant covenanted and 
agreed with one of the perſons made an executor by the will, as 
a truſtee for the wife, that, notwithſtanding the intended max. 
riage ſhould take effect, and, from and after the ſolemnization 


| thereof, the leaſehold eſtate thould be held and poſſeſſed by ſuch 


perſon, and to ſuch uſes, as ſhe ſhould, at any time during her 
life, limit, give, demiſe, order, appoint, or diſpoſe of, either by 
her laſt will and teſtament, in writing, or by any other writing, 
purporting or intending to be her laſt will and teſtament, or by 
any other writing, to be ſigned with her hand, or to which ſhe 
ſhould ſubſcribe her mark, in the preſence of two or more cre. 
dible witneſſes; that the defendant would permit and ſuffer her 
to make ſuch will, or other writing, as aforeſaid, and that be 
would permit and ſuffer ſuch will thereafter to be made, to be fully 
proved by the executors in ſuch will named, and probate of ſuch 
will to be had and taken as uſual ; and that the perſon or perſons 
to whom the ſaid Ann ſhould give and diſpoſe of her ſeparate 
eſtate, by her will or any other writing that. ſhould be ſigned, 
ſealed, and executed, by her, in the preſence of two or more 
credible witneſſes, as aforeſaid, ſhould, and might, peaceably en- 
Joy the ſame. That the ſaid will and marriage articles were both 
executed on the ſame day, at the ſame place, and before the ſame 
witneſſes. That the marriage was ſolemnized on the 27th of 
April, 1779, and Ann Wilſon died on the 31½ of December, 1779. 
That the ſaid will bad not been proved, but letters of adminiſtra- 
tion of the eſtate and effects of the teſtatrix had been granted to 
the defendant. That the will had been offered to be proved, but 
probate was refuſed, only becauſe, upon the face of the articles, 
the will bore date before the articles. 

The queſtion ſtated for the opinion of the court was, whether 
the will was a valid diſpoſition of the effects of the wife. It it 
was, a verdict to be entered for the plaintiff, and vice ver ſd. 

This caſe was to have been argued this day, by Bower, for the 
plaintiff, and Morgan, for the defendant. 

Bower ſtated the queſtion to be a mere queſtion 4 preſump- 
tion, as to the priority in point of time in the execution of the 
two inſtruments, the will, and the articles; for, if the will was 
poſterior to the articles, though executed the ſame day, it was 


then valid, and the defendant had no title; but Lord Mans- 
3 FIELD 
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71215 ſaid, another queſtion would firſt ariſe, viz. whether the 
court could take any notice of the paper called a will, till proved 
* in the Eccleſiaſtical court. Bower, upon this, contended, that, 
though called a will, yet this, in truth, was not one, in a ſtrict 
legal ſenſe, but an appointment, and therefore, did not require a 
compliance with the rules reſpecting wills properly ſo called. 
But his Lordſhip ſaid, it had been ſettled, that, before you can 
come into Chancery, on a title to perſonal property, under the 
will of a feme covert [1], to whom a power of making a will is 
reſerved, ſuch will muſt be proved at the Commons; and that 
the ſame rule, muſt prevail in a court of law : that, if the Eccle- 
ſiaſtical court would not grant probate, the proper courſe was to 


appeal to the Delegates [150]. 


The Peſtea to be delivered to the defendant [2]. 


[1] Though this will was executed before | 
the marriage, yet, as the marriage, if there 
nad been no power reſerved by the articles, 
would have revoked it (a), and it could only 
be valid on the ſuppoſition of its being exe- 
cuted ſubſequent to, and authorized by, 
them, it muſt be conſidered exactly in the 
fame light as if made after the marriage, 

e] There were ſeveral avowries on the 
record, and iflues joined on all; and, the 
jury having found for the plaintiff on all but 
that on which the caſe was reſerved, after- 
wards, in Trinity Term, 22 Geo. 3, Morgan 
obtzined a rule to ſhew cauſe why the Maſter 
ſhould not allow the defendant tho full coſts 
on all the iſſues. He contended, that a de- 
fendant or avowant in replevin, is an ac- 
tor, and to many purpoſes conſidered in law 
as a plaintiff, That different avowries, 
therefore, ought to be looked upon as dif- 
ferent counts in adeclaration, and that when 
ſeparate iſſues are found on different counts, 
and any one of them is found for the plain- 
tiff, he is allowed the coſts of the whole re- 
cord, Vide ſupra, Butcher v. Green, E. 21 
Geo. 3. p. 652. That, by § 5. of 4 Ann. 
. 16. if any ſpecial matter pleaded by 
virtue of that ſtatute by any defendant, te- 


(a) Vide Brady v. Cubitt, M. 19 Geo. 3. 
ſapra, p. 34 to 40. 


[tio] Vide Roſs v. Eæuer, Canc. 1744. 
3 4th, 156. 160. 162. Jenkin v. Whitehorſe, 


3 8 


nant, or plaintiff in replevin, ſhall be judged 
inſufficient on demurrer, or found for the 
plaintiff or demandant on verdict, coſts are 
given; but that it coull not be ſuppoſed, 
that, in the general words ©* defendants or te- 
«© xants,”” were included awowants or defen- 
dants in-replevin; and if they were not in- 
cluded, they ought, upon general principles, 


to have their full coſts, in ſuch a caſe, be- 


cauſe, if any one of the avowries is found 
againſt the plaintiff, it ſhews that he had 
no cauſe of action. On Wedneſday the 5th 
of June, 1782, Wallace and Bower ſhewed 
cauſe; and Lord MansFitLDd, WiLLEs, 
and BuLLte®, Juſtices, (ASHnuRsT, Ju, 


tice, being abſent,) were clear, that an avow= ' 
ant is a defendant within the meaning of the 


act, and ſaid, it had always been ſo conſi- 


.dered in the taxation of coſts. 


Indeed if it were not ſo, there would be 


no authority under 5 4. to plead different 


avowries. 


Vide Coan v. Bowles, B. R. H. 2 & 3 Will. 
Mar. where it was held, that an avowant is 
not a plaintiff within the meaning of 3 Her, 
7. c. 10. ſo as to be entitled to coſts on the 
affirmance of a judgment in his favour upon 
Cartb. 122. 4 Med. 7. 

1 Salk. 95. 205. 


a writ of error. 
I Show, 13. 165. 


B. R. M. 31 Geo, 2.4 Barr. 431. 
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[ 684 ] 


Tueſday 
26th June, 


If a lord of a 
manor mort- 
gage the ma- 
nor in fee to 
A. and after- 
wards pur- 
chaſe copy- 
holds held of 
themanor,and 
take ſu:ren- 
ders of them 
to himſelf in 
fee, they ſhall 
enure to the 
benefit of the 
mortgagee; 
and a ſettle- 
ment by the 
lord of all his 
eſtate mort- 
gaged to A. 
hall paſs the 
equity of re- 
demption of 


ſuch ſurren- 


dered cop; - 
holds. —It a 
mortgagor 
deviies the 
mortgaged 
premiſes, and 
afterwards 
pays off the 
mortgage, 
and the mort- 
gageeconveys 
the legal eſ- 
tate to a truſ- 
tee ruſt for 
the mort- 
gagor, ſuch a 
transfer of the 
legal cilate 
ſhall not ope- 
rate as a revo- 
cation of the 
will, 
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IN TRINTFEFY TERM 


Dor, Leſſee of Sir WILLIAM G1ppoxs, Bart. again 
Porr and others. 


{] PON an ejectment, tried before Lord MaxspIEL p, at 
the Sittings for MiDDTLESEx, a caſe was reſerved for the 
opinion of the court, the material part whereof was as follows : 
By leaſe and releaſe, dated the 29th and 3oth of March, 1754, 
the manor or lordſhip of S7anwwel!, with the rents of aſſize, rents 
of the freehold and cuſtomary tenants, and all rights, privileges, 
and appurtenances, to the ſaid manor belonging, and divers free- 
hold lands, and alſo the manor of Shepcerrs, alias Hammond;, 
with the rights, members, and appurtenances thereof, and divers 
freehold meſſuages and lands, were, for a valuable conſideration, 
conveyed by the truſtees of the Earl of Dunmore deceaſed, to Sir 
John Gibbons, and his heirs. By indenture, dated the 2d of April 
following, Sir Jon Gibbons mortgaged all the aforeſaid premiſes 
to the ſaid truſtees, for a term of 1000 years, for ſecuring 
10,000/. and intereſt, being the ſum he was deficient of paying 
for his original purchaſe. By leaſe and releaſe, dated the 7th 
and 8th of April, 1755, Sir John Gibbons mortgaged in fee, to 
Agatha Child, the manors and premiſes ſo purchaſed by him as aſore- 
aid of and from the truſtees of the Earl of Dunmore, and there- 
in particularly mentioned, for ſecuring 20, ooo. and intereſt, out 
of which ſum the 10,000 J. and acre due to the Earl of Cun- 
more's truſtees was paid oft, and the term of 3000 years al- 
ſigned, by an indenture, dated the ſaid 8th of April, 1755, to a 
truſtee for the better ſecuring the 20,000/. which was not paid 
at the time ſtipulated in the mortgage. Between the time of this 
laſt mortgage to Mrs. Child, and the year 1767, Sir Jen Gib— 
b5ns purchaſed ſeveral copyhold tenements and lands, (being 
part of the premiſes in queſtion, ) held of the manor of S7anwell, 
and the cuſtomary tenants, of whom he purchated them, ſurren- 
dered them into the hands of the lord of the ſaid manor, by the 
rod, (ſome into the hands of Sir 7% himſelf, and ſome by the 
hands and acceptance of the ſteward of the faid manor,) unto 
the faid Sir John Gibbons, (who was delcribed in the ſurrenders 
as lord of the ſaid manor of Stanteell,) his heirs and aſſigns for 
ever. By leaſe and releaſe, dated on the 17th and 18th of April, 
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#1755, certain freehold meſſuages, lands, tenements, and heredita- 
ments ſituated in Stanwell, were fold and conveyed to Sir Ffohr 
Gibbons, and all and ſingular the faid laſt mentioned meſſuages, 
Jands, tenements, and premiſes, were, by leaſe and releaſe, dated 
on the 19th and 2oth of April, 1755, mortgaged in fee to Mrs. 
Child, for the further ſecuring the 20, 00 J. By leaſe and re- 
leaſe, dated on the 3oth and 31ſt of Auguſt, 1771, in conſidera- 
tion of a marriage then intended between the leſſor of the plain- 
tif, (the eldeſt ſon of Sir John Cibbons,) and his now wife, and 
of her marriage portion, —(after reciting that Sir John Gibbons 
was ſeiſed of all that the manor, or reputed manor or lordſhip of 
Stanwell, and of the manor of Shepcetts, alias Hammonds, and of 
the capital meſſuages, and of divers other meſſuages, mills, lands, 
tenements, and hereditaments, which he purchaſed from the 
truſtees of the Earl of Dunmore, ſubject to a mortgage thereof 
made by him to Agatha Child,)—Sir John Gibbons conveyed to 
William Buller and Joſeph Pickering, in fee, all that the manor 
or lordſhip of Stanwel, with the rights, members, juriſdictions, 
privileges, rents of aſſize, rents of the freehold and cuſtomary te- 
nants, and all other the appurtenances thereunto belonging, and 
alſo all that the manor of Sepcotts, alias Hammonds, with the 
nights, members, and appurtenances thereof, and all and fingular 
the meſſuages, lands, tenements, hereditaments, and premiſes 
therein particularly deſcribed, and are the ſame premiſes which he 
furchaſed of the ſaid truſtees of the Earl of Dunmore, and which 
were conveyed to him by the indentures of the 2gth and zoth of 
March, 1754, and alſo compriſed in the mortgage to the ſaid 
Agatha Child, of the 7th and Sth of April, 1755, to ſecure an 
annuity of 1000 J. out of the ſame to the leſſor of the plaintiff, 
curing his and his father's joint lives, and to the intended wife 
of the leſſor of the plaintiff, after the death of her ſaid intended 
huiband, as her jointure, and, ſubje& thereto, to the uſe of Sir 
Jobn Gibl, ns for life, remainder to truſtees to ſupport, &c. re- 
mainder to the uſe of the lejjor of the plaintiff for life, with ſeveral 
remainders over, and the ul:imate remainder to Sir Jobn Gibbons 
in fee. On the 22d of November, 1772, Sir John Gibbons made 
his will, whereby, after reciting the laſt- mentioned leaſe and 
releaſe of the zoth and 31ſt of Auguſt, 1771, he deviſed the re- 
verſion in fee of the ſaid manors of Stanwell and Shepcotts, alias 
Hammonds, and all the lands, hereditaments, and premiſes which he 
Furcbaſed of the truſtees of Lord Dunmore, deceaſed, to Dr. Eraſ 
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mus Saunders, (fince deceaſed,) and Joſeph Pickering, in fee, upon 
* certain truſts and to certain uſes not material to be ſtated. The 
will then recited, that he had made ſeveral very conſiderable pur- 
.chaſes of ſeveral other real eftates at Stanwell aforeſaid, and elſe. 
where in the ſame county, ſince the purchaſe of his ſaid manor 
of Stanwell and other premiſes therein before mentioned made 
of the truſtees of the Earl of Dunmore, and he, thereby, gave to the 
ſaid Dr. Eraſmus Saunders, and Foſeph Pickering, and their heirs, 
all other his meſſuages, lands, hereditaments, and real eſtates at 
Stanwell, or elſewhere in the ſaid county (of Middleſex\, with 
their appurtenances, (except ſuch parts thereof as were incloſed 
within his gardens and park,) in truft to ſell and diſpoſe thereof, 
and, with the money ariſing from the ſale, to pay and diſcharge 
all principal and intereſt due on any mortgages, or other incum- 
brances affecting the ſaid eftate, and, from and after payment there- 
of, to apply the reſidue of ſuch purchaſe monies in paying and 
diſcharging the fortunes therein before given to his younger 
children. At the time when Sir ohn Gibbons made his will, 
the manors of Stanwell and Shepcotts, alias Hammonds, were in 
mortgage to Mrs. Child, as before ſtated, and all the copyhold 
premiſes before mentioned were purchaſed by him after the 
mortgage made to Mrs. Child. By leaſe and releaſe, dated the 
Iſt and 2d of March, 1776, in conſideration of the ſum of 20,000/. 


(Mrs. Child's mortgage money,) paid to the perſons then en- 


titled to the ſame, by Buller and P:chering, the truſtees in the 
marriage ſettlement of the leſſor of the plaintiff, all the ſaid ma- 
nors, and all the other meſſuages, lands, tenements, and heredi- 
taments contained in the ſaid mortgage of the 7th and 8th of 


April, 1755, and purchaſed by Sir John Gibbons of the ſaid truſ- 


tees of the Earl of Dunmore, were, at the requeſt of Sir Jobn 


Gibbons, and of the leſſor of the plaintiff and his wife, releaſed 
and confirmed to the ſaid Buller, and Pzchering, and their heirs, 
to the ſame uſes and truſts as by the marriage ſettlement of the 
zoth and 31ſt of Auguſt, 1771, were limited concerning the ſame, 
freed and diſcharged from all equity, terms, proviſoes, and condi- 


tions, of redemption. By leaſe and releaſe, dated on the fame 


days reſpectively, and made between the ſame parties with thoſe 
laſt- mentioned, —after reciting that the 20,000/7. and all intereſt 
had been paid, and that, thereby, the premiſes conveyed for better 
ſecuring the payment thereof were become releaſed and diſcharg- 
ed, —all and ſingular the capital meſſuage, and all other mel- 
ſuages, 
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ſuages, lands, tenements, hereditaments, and premiſes, in the 
leaſe and releaſe of the 19th and 2oth of April, 1355, mention- 
* ed, were duly granted, releaſed, and conveyed to the uſe of the 
ſaid Joſeph Pickering, his heirs and aſſigns, free from the pro- 
viſoc of redemption. contained in the releaſe of the 2oth of April, 
1755, in truſt for Sir Jobn Gibbons in fee. Sir Fobn Gibbons 
died in June, 1770, without revoking or altering his will, greatly 
indebted to many perſons by bonds; leaving the leſſor of the 
plaintiff his heir at law: And the ſurviving truſtee under the 
will, conceiving himſelf entitled to the premiſes contained in the 
different ſurrenders herein before mentioned, and alſo to the 
freehold premiſes contained in the leaſe and releaſe of the 17th 
and 18th of April, 1755, had agreed to ſell the ſame to pay Sir 
Jobu's debts, but the leflor of the plaintiff alſo conceiving him- 
ſelf entitled to the ſame premiſes, he hath brought this ejectment 
for the recovery of the poſſeſſion thereof. 
Upon this caſe, the queſtions ſtated for the opinion of the 
court, were | 
1. Whether the leſſor of the plaintiff, as heir at law of his 
father, or as tenant for life in poſſeſſion of the eſtates compriſed 


in his marriage ſettlement, is entitled to the n. contained 
in the ſaid ſurrenders. 


2. Whether the leſſor of the plaintiff, as heir at law of his fa- 
ther, is entitled to the premiſes contained in the leaſe and releaſe 
of the 17th and 18th of April, 1755. 

On Tueſday, the 19th of June, the caſe was argued, by Lawrence, 
for the plaintiff, and J//ſon, for the defendant. 

The arguments for the plaintiff were to the following effect. 
1% Queſtion. —On this part of the caſe, it was contended ; 
1. That the copyhold lands paſſed to Sir FVilliam Gibbons for 
life by the terms of the marriage ſettlement; or, 2. That 
they were not compriſed in the will of Sir 7% Gibbons, and, 
therefore, deſcended to Sir William, as his heir at law.—1. The 
copyhold lands were parcel of the manor of Stanwell, for they 
are ſtated to have been held of the manor, and, in contemplation 
of law, cuſtomary. lands held of a manor are parcel thereof. The 
frechold intereſt is in the lord, for which reaſon the copyholder 
cannot preſcribe in a gue eſtate, The forms of conveyancing, as 
well as thoſe of pleading, prove the ſame poſition ; for.copyholds 
paſs by ſurrender to the lord, and, from the nature of a ſurren- 
der, it can only be made to one who has a higher. intereſt in the 
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eſtate than the perſon who ſurrenders. The copyholder is, in 
point of law, only a tenant at will. Theſe copyhold lands, there. 
fore, paſſed by the original and ſubſequent deeds. The words 
* are certainly ſufficiently comprehenſive to include them; for 
they not only mention * manor or lordſhip,” but alſo « aj 
rights, privileges, and appurtenances thereunto belonging.” 
Sir John Gibbons, as mortgagor in potteſſion, could do no acts to 

injure or diminiſh the ſecurity of the mortgagee; though he 
might do ſuch as ſhould tend to her advantage. He might take 
a ſurrender, or an eſcheat, for the benefit of the mortgagee. 80 
it is ſettled, that if one who has a manor deviſe it, and, after, a 
*« tenancy eſcheat, that ſhall paſs by the deviſe as part of the ma- 
„ nor; Bunter v. Coke (a). The ſurrenders to Sir Jobn Gib- 
bons were the mere determinations of eſtates at will in parcel of 
the manor mortgaged to Mrs. Child. The lands ſurrendered 
became, after the ſurrender, part of the mortgaged. premiſes com- 
priſed in the deeds of the 7th and 8th of April, 1755, and in the 
marriage ſettlement of Sir William Gibbons; and, therefore, after 
the redemption of the mortgage, and the death of Sir John, 


they veſted in Sir William as tenant for life.— . But, if the court 


ſhould think the ſettled eſtate confined to ſuch lands as Sir John 
had at the time of the firſt mortgage to Mrs. Child, Sir William 
will be entitled to them as heir at law, if they did not paſs by 
the will. Now, by the will, nothing is deviſed but a rever/jon 
in the manors, and the freehold eſtate, (excluſive of the manors, ) 
which he purchaſed afterwards. 

2d Queſtion. —There are alſo two grounds upon which Sir Vil. 
liam's claim to the freehold purchaſes of his father may be ſup- 
ported, —1. The purpoſe of the ſecond deviſe was to pay off mort- 
gages and other incumbrances affecting the lands, and which were 
a real lien, and would be a charge upon them into whatever hands 
they might come. Now, after the mortgage on the. frechold 
purchaſe was paid off, there were no incumbrances on the freehold 
eſtate that would have followed it into whatever hands it came. 
The teſtator is not ſated to have left any bonds which would 
affect the land. Before the ſtatute of 3 V. & M. c. 14. 
lands in the hands of a deviſee were not liable to bond debts, 
and, fince the ſtatute, it has been held“ that a bond is not a lien 
upon the land; Parflowe v. Weedon (6). If an heir at law {ell 


(a) B. R. M. 6.- lun. 1 Salk. 237, 238. | (6) Canc. Trin. 1718. 1 Eg. Ca. 149. 
the 
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the lands, a bond creditor cannot follow them. The purpoſe of 
the deviſe to the truſtees being, therefore, fulfilled before the teſ- 
tator's death, the deviſe itſelf became void.— But, 2. If this con- 
ſtruction ſhould not be adopted, ſtill, an event happened after the 
making the will by which that part of it which relates to the 
freehold purchaſe was revoked. It is an eſtabliſhed rule, that, 
if the nature ofa teſtator's intereſt is altered after the deviſe, ſuch 
alteration operates as a revocation in law pro tanto. Thus, if a 
man, ſeiſed in fee, make a will of lands, and, afterwards, make 
a feoffment, or levy a fine, to the uſe of himſelf in fee, though 
he is in of the old eftate, yet this is a revocation. 1 Ro/le's Abr. 
614, 615. Now, in this caſe, at the time of the will, the legal 
eſtate was in Mrs. Child, and, after the will, was transferred from 
her, and conveyed to Pickering, and, though the equitable intereſt 
may have remained the ſame after the conveyance to Prceering, 
yet, there having been an alteration in the legal eſtate after the 
will, that ſhall operate as a revocation ; for it was determined, in 
the caſe of the Earl of Lincom v. Rolls (a), that equitable and le- 
gal eſtates, as to 1mplied revocations, ſtand upon the ſame foot- 
ing, and are governed by the ſame rules. 
ror the defendant, the ſubſtance of the arguments was as 
follows : 
1½ Queftion—1. All the intereſt which Sir Fobn Gibbons had in 
the manor of Szanwell at the time of the firſt mortgage certainly 
paſſed by the marriage ſettlement, to the leſſor of the plaintiff; 
therefore, the freehold intereſt in the whole paſſed ; but the 
copyhold intereſt did not paſs, becauſe that was not in Sir John 
at the time of the mortgage. The copyhold intereſt is a diſtinct 
permanent thing, taken notice of by the law, and was, in this 
caſe, in divers perſons diſtinct from the lord, at the time of the 
mortgage. As ſoon as the mortgage became forfeited, Mrs. 
Child had an abſolute eſtate in fee- ſimple in the manor, or free- 
hold part; and Sir John, from that time, was only her tenant 
at will, Under thoſe circumſtances, the ſurrenders were made to 
him in fee. It is not true, when a tenant of a manor, either for a 
leſſer eſtate, or in fee, takes, by ſurrender or forfeiture, a copy- 
hold eſtate held of the manor, that the copyhold is thereby ex- 
tinguiſhed, and blended in the manor. In the firſt caſe, the 
qualified holder of the manor cannot extinguiſh it; for, if he lets 
it for years by indenture, it will ſtill continue demiſeable, as copy- 


(a) Dem. Proc. T. 1695. Show, Parl. Caſes 154. S. C. 1 Fq. Ca. 411, 412. 2 Freem. 202. 
hold, 
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ey v. Vernon (c), and Doe, Leſſee of Pate, v. Davy (d) | 2] [F151]. 


or other hereditaments whatſoever.” In the 
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hold, by the reverſioner. In the other caſe, z. e. where he is tenam 


in fee of the manor, he may extinguiſh the copyhold by granting 


it out bya deed or common law conveyance, for, after that, it would 


loſe an eſſential quality of copyhold, becauſe it would not 
have continued demiſeable by copy of court roll; but, in 
that caſe, till he does, the copyhold intereſt only continues ſuſ 
pended, and it may be granted out again as copyhold. If gir 
John Gibbons had had no intereſt in the manor at the times of 
the ſurrenders to him; if, for inſtance, Mrs. Child had, before 
that time taken poſſeſſion of it by ejectment, he might have 
compelled her to admit him as tenant of the ſurrendered copy- 
holds. Being tenant at will under her, at the time the copy- 
hold intereit was ſuſpended, he could not admit himſelf; but, 
-as ſoon as his tenancy at will ſhould have ceaſed, by a ſeverance 
.of the poſſeſſion of the manor, and of the copyhold, he could 


have obliged her to admit him; and ſhe would have been en— 


titled to all the incidental ſervices from him. This doctrine is 
clearly explained in Frenche's Caje (a), and in that of Coneſbi: 
v. Ruſty (b).—2. If theſe copyhold lands are not comprehended 
in the ſettlement, they muſt be conſidered as having paſſed by 
the will. There are certainly words ſufficient-for that purpoſe, 
b. © All other my meſſuages, lands, hereditaments, and real 


© eſtates,” That general words like theſe will paſs copyhold, as 


well as freehold, lands, has often been determined | 1]; as in Acber- 


It 


[i] The words of the ſtatute of 27 Elix. that caſe, deſired it might be underſtood, that 
e. 4. $. 2. againſt covinous and fraudu- | they gave no deciſive opinion on the point. 
By 13 Elix. c. 7. J 2, commiſſioners of 
bankrupt are authorized to diſpoſe of . a 
Law of NV. Pr. p. 108. Edition of 1775.a | © the bankrupt's lands, . tenements, or heredi- 
caſe is Rated, where Blenconve, Juſtice, ſaid, | ©* raments, as cue wpy or cuſbomary- bold, as 
that copyholds are not within thoſe words; | ©* freehold,” by which it would ſcem, that 
but, in Doe, Lefſe ef M atſen Q others, v. Rout- the legiſlature, at that time, thought the 
ledge, B. R. M. 18 Geo. 3. [+152], Lord | general words as applicable to copyhold as 
Mansfield ſaid, that Dictum was ot nv autho- | to freehold, 
rity, and ought to be rejected; and Aſton, Jul- [2] That caſe was as follows: Milian 
- tice, ſaid, he remembered a caſe, where gene- Davy, by his will, dated April, 1767, and 
ral words of that fort had been held to com- | aticlied by three witneſſes, after fcyeral ge- 


_ prehend copyholds. The court, however, in nerd 


lent conveyances, are ** lands, tenements, 


(a) B: R. M. 18 C 19 Z.. 4 Co. 31. (c) Canc. M. 10 Geo. 1. 9 Med. C8. 


2, b. 10 Mod. 5 18. Cem. 381. 
(5) B. R. E. 38 El. Cre. El. 459. | (4) B. R. M. 15 Geo. 3. 
11751] Since reported, Cowp. 158. | [4352] Since reported, Coup. 705. 
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*[t is true, theſe copyholds were not ſurrendered by Sir John 
Gibbons to the uſe of his will, but he was in a ſituation, with 
regard to them, at the time of making his will, which rendered 
that impoſſible; for he was tenant of the manor itſelf, under 


neral and ſpecific deviſes, and legacies, made 
the following reſiduary deviſe: *©* And, as 
to all the reſt and reſidue of my eſtate, of what 
nature, kind, or quality ſoever, T give and 


Pate, his heirs, executors, and adminiſtra- 
tors, according to the nature of the reſpec- 
tive eſtates.“ On the ſixteenth of May, 1768, 
the teſtator purchaſed, and was admitted to, 
2 copyhold.efiate in fee, at Hampſtead, and, 


@ he ſhould, by his laſt will in writing, li- 
mit and appoint. On the 18th of Nowember, 
1769, he made a codicil, atteſted by three 


will in 1767, by which he had deviſed cer- 
tan fee-farm-rents, and now, by this codicil, 
he gave thoſe rents to Mrs. Davy, for the 
term of her natural life, and gave her the 


(a) B. R. M. 1 Geo. 3. 2 Burr. 1131. 
T Blackft, 222. 251, | 


bequeath the ſame unto my brother William 


at the ſame court, ſurrendered it to ſuch uſes ' 


. Foy” 0 | 
witneſſes, reciting, that he had made his 


houſe at Hampſtead for life, &'c. and ſome | 


3 8 U 


Mrs. Child, and could not ſurrender to himſelf. But it will 
not be denied, that the copyholds were de/cendible, and, if ſo, they 
were deviſeable; thoſe terms being convertible, according to the 
doctrine in Selwin v. Selwin (a), 
in delivering the opinion of the court in Roe v. Griſiths (6). 
24 Queſtion.— 1. The argument drawn from the word incum- 
« brances,” in the deviſe of the freehold lands, loſes any effect it 
might otherwiſe be imagined to have, when it is conſidered, that 
the object of the deviſe to the truſtee was not ſolely to pay the 
debts; for the reſidue of the money ariſing from the ſale is di- 
rected to be applied to the payment of the younger children's 
fortunes, and that truſt is not pretended to be yet fatisfied. 
This ſuperſedes the neceſſity of ſhowing what however ſeems 
pretty clear, vx. that ober incumbrances muſt be conſtrued 
to include bonds. —2. As to the ſuppoſed implied revocation, 
Sir John Gibbons, at the time of the will, had only an equitable 
eſtate; the legal intereſt was in Mrs. C5114. 
his death, as well as during the intervening period of time, he 
had but an equitable eſtate, The legal title had indeed ſhifted 


as ſtated by Lord MawnsrieLD, 


In like manner, at 


other ſpecific legacies, and then followed 
this clauſe:; And 1 do ratify and confirm 
all and every the gifts, deviſes, and be- 
«© queſts, contained in my ſaid will, ex- 


« cept what I have hereby altered, and I. 


do deſire, that the preſent writing may 
* be anexed to, accepted, and taken, as a 
s codicil to my ſaid will, to all intents and 
«< purpoſes.” At the time when the will 
was made, he had no copyhold lands. The 


queſtion was, if thoſe acquired afterwards pai- | 


ſed by the will. The court held, that they 
did; that the words in the will were ſuffici- 


ent to paſs copyhold property, and that the 


effect of the codicil was to operate as a re- 
publication, and to bring the will to the date 
of the codicil; and for this they relied on 
Acherley v. Vernon, reported by Comyns, as 
an authority in point. | 


| () B. R. M. 7 Geo. * 4 Burr. 1652, 


1962. 1 Blackft, 605, 606. 15 
from 
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T 78 rt. from Mrs Child, to Pickering, but the equitable title had remain. 

— C unaltered in the teſtator. Now, that a will is not revoked 

by the mere change of a truſtee, was directly and ſolemnly de- 

PorT. cided in the court of Chancery, on a re- hearing, and after full 

argument at the bar, in a recent caſe of Matte & other 

v. Fullarton (c); the circumſtances of which caſe were theſe.— 

William Watts, by his will, dated the 11th of May, 1762, de- 

viſed all his real eſtate in Ber#/hire, to certain truſtees, and 

their heirs, to the uſe of his firſt and ſecond ſons, and firſt and 

[ 692 ] ſecond daughters, ſucceſſively, in ſtrict ſettlement, with re. 

mainder to his own right heirs. On the 29th of February, 

1764, he made a codicil to this will, reciting, that, fince the 
publication thereof, he had contracted with the Duke of King- 

fon, for the purchafe of certain lands in Buckinghamphire, and, 

thereby, directed the truſtees and executors in his will, out of the 

reſiduum of his perſonal eſtate, to pay the purchaſe money, and, 

on payment thereof, he directed, that the ſaid parchaſed 

premiſes ſhould be conveyed, ſettled, and limited, to the ſame 

uſes, and on the fame truſts, as by his will, he had limited, and 

declared, concerning his eſtate in Ber&#/hire, Afterwards, the 

teſtator himſelf compleated the purchaſe referred to in the codi- 

cil, and took a conveyance of the purchaſed premiſes, to certain 

truſtees therein named, in fee, in truſt for himſelf, and his heirs, 

ſoon after which he died. The bill was brought by the younger 

children, to have, (inter alia,) the truſts in the will and codicil 

carried into execution, as to the new purchaſed eſtate. The 

Maſter of the Rolls having omitted to give any directions as to 

that point, the caſe came on, by petition and appeal, before 

the Lord CHANCELLOR, and the queſtion was, whether the 

conveyance of the new purchaſcd lands to the truſtees, ſubſequent 

to the will and codicil, was not, pro tanto, a revocation thereof. 

The teſtator Watts, at the time of making the codicil, the thing 

being in fleri, was in the nature of a mortgagor, and the Duke 

of Kingſton a truſtee for him. Afterwarde, before his death, 

the legal eſtate veſted in the new truſtees, Yet Lord BATHURST 

decreed, that there was no revocation, and that the truſts ſhould 

be carried into execution [+153]; relying much on the general 
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propoſition laid down by Lord Hax D.] ISE R,, in Parſons v. Free. 1781. 
man (a), vis. * That, where a man has an equitable intereſtñ 
sin fee, in an eſtate, and deviſes it, and afterwards makes a con- Dor 

e yeyance of the legal eſtate to the ſame uſes; this is no revoca- =” 

« tion,” — That caſe of Watts v. Fullarton is deciſive, being in- 

deed ſtronger than the preſent, for even the equitable intereſt 

had, there, been in ſome degree altered. 

Lawrence, in reply, infifted; 1. With regard to the copy- 

hold lands, that it was ſufficient for his argument, that Sir 

on Gibbons was Lord of the manor, in poſſeſſion at the time 

of the ſurrender. That he meant to benefit the manor, not to 

keep the copyholds diſtinct, If rt had been his intention, he 

would have purchaſed them in another perſon's name. He alſo 7 
contended, that, though it was true that the ſettlement referred L 6934 , 
to the mortgage, yet, if all the words were taken together, there 
was enough to paſs copyholds purchaſed after the mortgage, 
though they ſhould be held not to be ſubje& to the mortgage. 
But if they ſhould not be thought by the court to paſs by the 
ſettlement, ſtill they could never be included in the will, ſince, 
after diſpoſing of the reverſion of the manors, and quitting that 
ſubje&, it recites that he had made conſiderable purchaſes of 
other real eſtates, and then diſpoſes of ** all ozber his meſſuages, 
„lands, &c.” words clearly calculated to exclude every thing 
belonging to the manors. 2. As to the freehold lands, he ſaid, 
the caſe of Watts v. Fullarton was contrary to that of the Earl of 
Lincoln v. Rolls, and ſeemed a very extraordinary determination; 
for that, at the time of the codicil, Watts had no intereſt in the 
land afterwards purchaſed of the Duke of King/ton, and nothing 
but a mere claim. | 

Lord MansFIELD ſaid, that, in equity, they conſidered ſuck 
a contract as that recited in the codicil in Vatts v. Fullartoz, as | 
compleated, ſo as to make the ſeller a truſtee, and the buyer 

cettui que truſt ; that, if the parties had died before any convey- 

ance, the heir of Watts, (had there been no deviſe,) would have 

taken the land, and the executors of the Duke of Xingſton, the 

money. His Lordſhip then aſked Lawrence, how the heir at 

law could maintain an ejectment for the freehold lands, as the 

legal intereſt was clearly in Pickering; to which he anſwered, ' 

that he conceived it to be now ſettled, that the title of a mere 

truſtee ſhall never be ſet. up to keep the cer7ur que truſt out of 
poſſeſſion, The 


(a) Canc. ꝙ Nov. 1751. 3 Ath, 741. 749. 
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on this part of the caſe, is, whether theſe copyhold tenements go 


of. court roll, which is all that is neceſſary, —or to ſever them from 


CASES IN TRINITY TERM 


The court took time to conſider till this day, when Lord 
MANSFIELD delivered their = as follows, 

Lord MaNnsFIELD,—Except Mr Juſtice BULLER,—who, foe. 
private reaſons of connection with one of the parties, has declined. 
giving any opinion, and has had no ſhare in our deliberations, 
we are all clear in the opinion I ſhall now deliver. This eject- 
ment is brought to recover the poſſeſſion of two denominations 
of land; 1. certain copyhold or cuſtomary tenements held of the 
manor of $tanwell, which were ſurrendered to Sir Fohn Gibbons, 
prior to the ſettlement on the marriage of his ſon, the preſent leſ. 
for of the plaintiff; and 2. certain freehold lands, which were 
purchaſed and mortgaged in fee, by Sir John, then, after the 
ſettlement, deviſed by will, and, after that, the mortgage 
upon them paid off, and a conveyance of them made by the 
mortgagee to a ttuſtee. Iwill take them ſeparately; becauſe the 
queſtions concerning them are entirely different, and e 
dent. 

1. As to the copyhold tenements, the facts, in ſubſtance, are 
ſhortly theſe. (Here his Lordſhip ſtated the material part of the 
caſe, as far as concerned the copyholds, and ſaid, he thought, un- 
der the word “ manor,” all the conſequences and incidents 
would have paſſed, which, in theſe, as in all the common drag- 
net conveyances, were ſpecifically enumerated.)—The queſtion, 


to Sir William as tenant for life under the ſettlement, or whe- 
ther they paſs by the will; and we are clearly of opinion that they 
muſt go to the uſes of the ſettlement. To go by ſteps : After 
the mortgage, the mortgagee in fee had a right to the manor 
and every thing held of it as parcel thereof. In gotion of law, 
the mortgagor was only tenant at will, or, at moſt, from year to 
year. He had the loweſt eſtate poſſible. In equity, he was lord 
of the manor, ſubject to the charge upon it; but he could do 
nothing to weaken the ſecurity. In both views it is clear what 
he could do in conſequence of the ſurrenders. He had the option, 
if.he had been abſolutely tenant in fee, either to continue the 
copyholds as parcel of the manor, — by granting them out again by 
copy of court roll, becauſe the cuſtom is not broken by their mere- 
ly having continued in the lord's hand, but they may, notwith- 
ſtanding, bealledged to have been demiſed and demiſeable, by copy 


the 
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the manor, by any common law conveyance, is a leaſe, &c. But 
the manor being mortgaged in fee, he could not ſever them, be- 
cauſe hat would have diminiſhed the ſecurity; for the mort- 
gagee had a right to the ſervices, quit- rents, eſcheats, forfeitures, 
and other caſualties. If we conſider his egal intereſt, being on- 
ly tenant at will, he could not ſever the copyholds. The 
argument is ſtronger on the ſettlement, for the ſurrenders had 
then been made, and all is included in the ſettlement, ſo that, 
after that, he could not ſever, in reſpect of the ſettlement. The 
next conſideration is, had Sir Job any idea of ſevering the copy- 
holds? Did he mean to do it by his will? It is plain, on the face 
of it, that he did not; for, after reciting the ſettlement, he de- 
viſes only the reverfion of the manors, and does not mention 
the cuſtomary lands. Then, he deviſes ** all other, his meſſuages, 
lands, hereditaments, and real eſtates.” Therefore, gudcun- 
que vid, we are clearly of opinion, that Sir William is entitled 
to the copyhold tenements; becauſe, 1. They were ſettled as 
part of the manor, and could not be ſevered by the will; 
and 2. if they could have been ſevered by the will, that. was 
not done. 

2. With regard to the freehold eſtate, the facts are as fol- 
lows:—(His Lordſhip then gave an abridgement of the caſe as to 
what concerned the ſecond queſt ion.) Theſe lands are claimed 
by the leſſor of the plaintiff in this ejectment, as heir at law to 
his father, The objection to this is, that he cannot recover 
them in ejectment as heir at law, becauſe, (independant of the 
deviſe,) by the leaſe and releaſe of the firſt and ſecond of March, 
1776, they were conveyed in fee to a truſtee, and the legal eſtate 
is in ſuch truſtee. It is anſwered, that this is indeed, primd fa- 
cie, true, but that it has been ſettled for years, that a mere truſt 
eſtate ſhall not be ſet up againſt a cettui que truſt [+154]; and, 
the conveyance to Pickering having operated as a revocation of the 
deviſe of theſe lands, he is a mere truſtee for the heir at law. Now, 
in the firſt place, the rule only is, (and I hope it is fo underſtood,) 
that the truſt eſtate ſhall not be ſet up in an ejetment to defeat 
the cettui gue truſt in a clear caſe. In ſuch a caſe, where the 
truſt is perfectly clear and manifeſt, the rule ſtands upon ſtrong 


[+154] Vide Gocdtitle v. Knot, B. R. E. B. R. E. 3 Geo. 3. Law of N. Pr. Ed. 1775. 
'4 Geo. 3. Cowp. 43. 46. Lade v. Holford, | p. 110, Butterffeid v. Heath, P. R. H. 23 Geo. 3. 
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CASES IN TRINITY TERM 


and beneficial principles, becauſe in ejectment, the queſtion is, 
who is entitled to the poſſeſſion. But, if the truſt is doubtful, 


a court of law will not decide upon it in an ejectment. It muſt be 


put into another way of enquiry, But, in the ſecond place, 
there ſeems to be no doubt here, that the perſon having the le- 


gal eſtate is not a truſtee for the heir at law. Sir Fobn Gibbons, 


at the time of the deviſe, had merely the eguzzable fee in him. 
Mrs. Child was his truſtee. Then, on payment of the mortgage 
money, ſhe conveyed the legal eſtate in fee to Pickering, which 
was merely transferring it from one truſtee for Sir John to ang. 
ther; and I know of no determination, or caſe, in which a bare 
change of a truſtee has been held to revoke a will. On the con. 
trary, Mr. Wilſon cited a very ſtrong caſe where it was held, that 
it does not. All revocations, which are not agreeable to the in- 
tention of the teſtator, are founded on artificial and abſurd rea- 
ſoning. The abſurdity of Lord Lincoln's cafe is ſhocking. How. 
ever, it is now law. But here, gudcungue vid datd, Sir William 
cannot recover theſe freehold lands; for, 1. The truſt is at leaſt 


| doubtful, which is ſufficient; but, 2. we think the will as to 


Tueiday, 
26th June. 


One fine can- 
not be aſſeſ- 
ſed on the 
admiſſion to 
ſeveral copy- 
hold tene- 

ments.-—-If 

any count in 
the declara- 
tion ſtate one 


them is not revoked. 
The Paſtea to be delivered to the plaintiff [1]. 


[1]Becauſe he was entitled to recover par? of the premiſes, 


*GRANT againſ} AS TL E. 


HIS was a writ of error, from the court of Common Pleas, 
on an action of af/ump/it by Aſile, as lord of the manor of 
Great Tay in the county of Efſex, againſt Grant, for the fines 
aſſeſſed by the lord, on Gran?'s admiſſion to eight different cuſ- 


tomary tenements. The declaration conſiſted of three counts, 


fine, although | | 
the others The firſt Rated, that Aſile was lord of the manor; That the 
ſtate ſeveral, _* . 5 . I . | 
e eight tenements (enumerating and deſeribing them particularly, 
entire 18 with their names, and the names of the different parts of which 
— ger each conſiſted, where there were different parts of the ſame tene- 
i * ment with diſtin& names, and the number of acres which esch 
f. ror.— a a : : : 
i A court of tenement, or its different parts, by eſtimation contained)—were, 
* error may 12 2 | = 
1 award a and, for time immemorial, had been, parcel of the ſaid manor, 


and cuſtomary tenements of the ſaid manor, demiſed and 


demiſeable by copy of court roll of the ſaid manor, by the 
lord 


mire de novo. 
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lord of the ſaid manor, or by his ſteward, or deputy Reward 
of the courts of the ſame manor for the time being, to any 
erlon or perſons entitled to take the ſame in fee-fimple or other- 
wiſe, at the will of the lord, according to the cuſtom of the 
aid manor; and that within the manor there was a cuſtom, that 
every cuſtomary tenant, upon his admiffion to any cuſtomary 
tenement, parcel of the manor, by the lord or his ſteward, or 
deputy ſteward, ſhould pay to the lord, a reaſonable ſum, ts 


be aſſeſſed by him, or his ſteward, or deputy ſteward, for a fine 


for ſuch his admiſſion to ſuch cuſtomary tenement ; It then 
ſtated eight ſeveral admiſſions of Grant, by the deputy ſteward, 
to each of the eight cuſtomary tenements reſpectively; That 


the firſt was of a large annual value vig. of the annual value of 


231. 86. 9d. and that Alle, at the time of the admiſſion of Grant 
to this firſt tenement, did aſſeſs or appoint the ſum of 46/. 175. 6d. 
as and for a fine, for his admiſſion to that tenement, to be 
paid by Grant to Alle, at the meſſuage called the Guildball, in 
Great Tay aforeſaid, being the place where the courts for the 
manor were uſually holden, at 12 o'clock, A. M. on Thurſday, 
the 20th of Augu/, then next enſuing; That the ſaid 467. 174. 6d. 
wis a reaſonable ſum of money to have been paid to A/tle by 
Grant, for his admiſſion to that tenement; and then an aſſump- 
fit by Grant for the 46/7. 175. 6d; Then ſimilar ſeparate allega- 
tions with regard to the ſeveral fines of 4/7. 10s.; 2/. 125. 6d.; 
11. 185. od.; 31. os. od.; 17. 10s. od.; 7. tos. od. ; and 
24/1. reſpectively, for the ſeven other cuſtomary tenements [ 1}. 
The ſecond count ſtated ; That, whereas Grant, afterwards, ro 
wit, c. was indebted to Alle in the further ſum of 98/7. 18 5. 4d. 
for a certain other fine due and of right payable from the ſaid Grant 
to the ſaid Ale, as lord of the manor of Great Tey, for the 
ſaid Afle's admiſſion of the ſaid Grant, at his ſpecial inſtance 
and requeſt, to certain other cuſtomary tenements, parcel of the 
ſaid manor, to be held by the ſaid Grant and his heirs, of the 
lord of the ſaid manor, at the will of the lord, according to the 
cuſtom of the faid manor, by certain rents, ſervices, and cuſtoms, 
therefore formerly due, and of right accuſtomed, &c.” and then 
an aſſumpfit for the ſaid laſt- mentioned ſum. The third count was 


[1] Some of the counſel ſpoke of what is | ing of eight counts, there being eight ſe 8 26 
here called the firſt count, and was ſo de- | rate afſump/its alleged. 
ſcribed i in the aſſignment of errors, as conſiſt. 
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CASES IN TRINITY TERM 


for 1007. paid, laid out, and expended. 


Grant pleaded the 


general iſſue, paying at the ſame time, 847. 5s. 89. into 
court; and the cauſe came on to be tried, before Asunuksr, 
Yuftice, at the Aſſizes for the county of Efjex, when a general 
verdict was found for Afle, with 98 J. 18s. 4d. damages, ſu b. 
ject to the opinion of the court of Common Pleas on a caſe re- 
ſerved [2]. That court having decided in favour of Alle, he 


[2] The caſe reſerved Rated That A/tke was 


lord of the ſaid manor of which the tene 


ments mentioned in the declaration were par- 


cel, and that the ſame were held of A#le, as 


lord of the ſaid manor, by copy of court-roll, 
at the will of the lord, according to the cuſ- 
tom of the ſaid manor, and ht the fine was 
arbitrary; That Grant had craved admiſ- 
ſion, on the death of his father, and was 
accordingly admitted, in fee, to all the ſaid 
copyhold tenements, upon which admiſſion a 
fine of 981. 185. 4d. was aſſeſſed; That 
the ſaid fine of 987, 18s. 44. appeared to 


be two years? improved value of the ſaid te- 


ne ments to which Grant was admitted, after 
deducting 21. 19s. 84. for the guit-rents, 
which were 1/. gs. 10d. a year; That 4/- 
te had not deducted any thing out of the 
ſaid fine for land- tax; I hat Grant had paid 
841. 5s. 8d. into court, upon the common rule. 
The queſtion ſtated, upon this caſe, was, 
whether the lord of the ſaid manor was 
bound to allow any ſum of money for land- 
tax, out of the ſaid fine, If he was, a nonſurt 
was to be entered; if not, the verdict to ſtand. 

After the caſe had been argued at the bar, 
Lord Loughborough delivered the opinion of 
the court, to the following effect. 

Lord Loughborough, — This queſtion was 
truly conſidered as of great concern to the 
public at large. It has undergone a very 
deliberate examination, and we are all of 
opinion, that the lord of the manor is not 
bound to make any deducticn, for the Iand- 
tax, out of a fine due for admiſſion on a de- 
tent, which is the preſent caſe. 

The grounds which led us to this deter- 
mination he in a very narow compaſs. 

In the fr/ place, the land-tax act is an- 
nual, and, however probable its continuance 
may be, there can be no legal preſumption 
as to the future intentions of the legiſlature, 
and there can be no deduction, by anticipa- 
nion, of an uncertain future burthen, 


remitted 


In the ſecond place, the tax, though 
commonly called a tax upon land, is not, in 
its nature, a charge upon the land. It is a 
tax upon the faculties of men, eſtimated, 
firſt, according to their perſonal eſtate, ſe- 
condly by the offices they hold, and laſtly, 
by the land in their ocupation. The land 
is but the meaſure by which the faculties ot 
the perſon taxed are eſtimated; and, where 
it is intended by the legiſlature that the bur- 


then ſhould not ultimately reſt upon the per- 


ſon charged, a power of deducting is given 
him by the act; as in the caſe of rents, and 
other certain outgoings. But no deduction 
is allowed for fines which are uncertain. 

* In the /a/? place, this claim being new, 
and there being no precedent nor inſtance to 
ſupport it, the uſage of almoſt a century is a 
ſtrong proof, that no ſuch deduction ought to 
be made, and amounts to a contemporary and 
permanent expoſition of the land. tax acts, in 
favour of the lord. 

Theſe are the reaſons which have weigh- 
ed in the opinion of the Hurt, to determine 
this caſe in the manner I have ſtated. 

© But the ſubject having lead to much curi- 
ous and integeſting enquiry into the nature 
of copyhold eſtates, and the progreſſive ad- 
vancement of the rights of the tenant, I wiſh 
to ſtate a few circumſtances. that have occur- 
ed to my obſervation, for the inaccuracies of 
which 1 only am anſwerable. I do it in or- 
der to excite the inveſtigation of perſons 
more able and more diligent; particularly 
of thoſe who are acc uainted with the anti- 
quities of this country, as well as its laws: 
and I] with it may have the effect of engag- 
ing the attention of the plaintiff in the pre- 
ſent cavie, who I am ſure, is very able to 
make an enquiry of the nature I am going to 


point out. 


* Coryhold tenures are agreed, by al 


writers, to be more ancient than the Norman 


gover nment 


gorernment. In ſome of the moſt approved 
authors, the copyhold tenure of land is de- 
rived from the ſtate of villenage, which now 
happily forms a very obſcure title in the law. 
It is ſuppoſed, that all copyholders were ori- 
ginally villeins, and that, by the mitigation 
of villenage, and the progreſs of enfran- 
chiſement, the eſtate grew, by degrees, to be 
more free and permanent, till it came into 
the condition of a copyhold, 

] cannot help doubting whether that de- 
duction is not founded in miſtake. The cir- 
cumſtance which firſt led me to entertain the 
doubt is, that, in thoſe parts of Germany from 
whence the Saxons migrated into England, 
there exiſts, at this day, a ſpecies of tenure ex- 
actly the ſame with our copyhold eſtates, 
and that there exiſts likewiſe, at this day, 
a compleat ſtate of willenage; ſo that both 
ſtand together, and are not one tenure grow - 
iag out of another, and, by degrees, aſſuming 


Brunſwick, and other northern parts of Ger- 
many, there are villeins in groſs, and vil- 
leins regardant, with the ſame rigour which 
our law formerly knew. There are alſo co- 

pyhold tenants, who are freemen, but whoſe 
eſtates are alienable only by licence, and are 
tranſmiſſible by deſcent.z and, in both in- 
ſtances, they muſt paſs through the courts of 
the lord. Nay, in the ancient ſeat of the 
Anglo-Saxons, there exiſts, at this day, that 
peculiar deſcent to the youngeſt ſon, which 
we call Borough Eng liſb; of which the name | 
ſhews the original. 

What I have ſtated I found in a very 
accurate treatiſe of German law by Selcho co, 
one of the profeſſors of the univerſity of Cot- 
tingen, entitled, Elementa Juris privati 
Germanici,” | 


— 


This ſeems ſufficient to negative the 
idea that copyholders ſprang out of villeins. 
In England, villenage has ceaſed, and copy- 
holds remain; but here, as in other coun- 
tries, they both prevailed at the ſame time. 

* It is not difficult to conceive, that, when- 
erer agriculture became an object of reſpect 
in the northern and weſtern parts of Europe, 
thoſe who applied themſelves to the cultiva- 


its place. In Eaſt Friexeland, the dutchy of 
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#remitted the 841. 5s. 8 d. upon the record, and took judgment 
for the difference. Grant then brought this writ of error, and, 


(beſides 


tion of land, though inferior in point of 
dignity, would be equal in point of freedom, 
to thoſe whoſe only profeſſion was arms. 
The copyhold tenants were hutbandmen; 
their perſons were free; and, in that reſpect, 
they were as much above the villeins, as, in 
point of conſequence, they were inferior, 
in a military age, to thoſe who had arms in 
their hands, Their lands were held of a 
lord who could defend them, and who, in 
return for that defence, was entitled to cer- 
tain profits and advantages, founded upon 
paction expreſs or preſumed, 

A fine to-be paid on the change of a te- 
nant is almoſt a conſtant incident of a co- 
pyhold eſtate, and it does not ſeem to have 
been long before the end of the reign of 
Queen Flixabeth, that courts of law inter- 
poſed to moderate the exerciſe of the lord's 
right to a fine, where the cuſtom had left 
the amount of it uncertain ; for it is pretty 
remarkable, that a queſtion on this ſubject 
was depending in the 36th & 37th of 
Queen Elizabeth, in the court of King's 
Bench, and in this court, at the ſame time: 
you will find it in 1 Rolles Abr. 507. and 
in the contemporary reporters. The queſtion 
was this; under what circumſtances a refuſal 
to pay a ſine ſhould amount, in a court of 
law, to a forfeiture of the copyhold eſtate. 

It was contended, upon the part of the 


lord, that the mere non-payment of the fine 


aſſeſſed would amount to a forfeiture. 

'© That propoſition appeared too ſtrong, 
even in a court of law; however, the court 
of King's Bench in the 36th of Elizabeth, 
held, that, after the demand of a fine by the 
lord, and the refuſal of the tenant to Pay, 
though the fine ſhould be unreaſonable, the 
eſtate ſhould be forfeited. 


This court, a term or two afterwards, 
in the caſe of Jacman v. Hoddeſdon, report- 
ed in Cro. Eli. 35 1. held, that, in ſuch caſe, 
there was no forfeiture. The court of King's 
Bench, (as has been juit ſtated,) had held the 
contrary, but the opinion of this court pre- 
vailed; and, in the 43d of Z/zatcth, in the 
caſe of Hebari v. [/ammond, reported in 4 Co. 
27. 6. the court of King's Bench, referring to 
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* (beſides ſeveral on the firſt count, which, not having been inſiſt- 
ed on, I omit,) aſſigned the following errors on the ſecond count, 


the caſe of Fackman v. Hoddeſdon in the Com- 


mon Pleas, varied meir idea, and held, that 
the refuſal to pay an unreaſonable fine was no 
forfeiture of the eſtate. From the manner in 
which the report of that caſe is ſtated, and the 
anxiety with which the Judges ſupport the 
propoſition, one would be apt to conclude it 
had not been of great antiquity. | 

A few years afterwards, in the 6th of 


King James, in U/'ilowe's Caje, 13 Co. 1. 


this point again cccurred, and the law was 
not then taken to be fo ſettled, as for the 
court ſimply to ſay, the point is ſo,” but 
the report fates a great deal of reaſoning 
and argu nent to ſupport the poſition, that 
the Judge; not only might, but ought, either 


upon the facts appearing upon a demurrer, 


or upon evidence to go to a jury, to deter- 
mine, what was a reaſonable fine ; and, in 
that caſe, the court held, that uo years? 
value was an unreaſonable fine. 

© Thus then the matter relted ; the fine 
was to be aſſeſled by the lord; and, whether 
it was reaſonable or unreaſonable was a queſ- 
tion for the conſideration of the court and 
jury; and it would obviouſly be ſubject to 
much fluctuation and uncertainty. To prove, 
upon a trial, the annual improved value of 
land, and then to calculate how much of 
that value ſhould be pail for a fine, was 
likely to be attended with ſo much diſſatis fac- 
tion, that recourſe would frequently be had 
to the court of Chancery, Which had always 
relieved againſt the forfeiture, and taken 
upon itſelf, without a jury, to determine 
what ſhould be a reaſonable fine. 

© Lord Keeper Coventry, in the 5th of 
Charles 1. and again, in the 12th of the fame 
reign, {1 Chan. Rep. 18. cr 33. {a), and 
ibid 51, Or 96. (5),) held, that one year's im- 
proved value was a reaſonable ine—guard- 
ing the decree that one year's value ſnould 
not be counted a fine certain, but reſerable 
to the diſcretion of the court whether it was 
reaſonable, and that the payment was then 
directed becauſe it was reaſonable. 

* In the 29th of Charles 2. in the year 
077, Lord Nettin2ham, in the caic in 


(a) Middleten v. Jackſon, 
(6) Pophan v. Lowaftcr, 


+ > 9 


1. That 


2 Rep. in Chan. 135. (e), held, that + 
years” value was a reaſonable fine; and, at 
the time of this determination, in 1677, 
two years” value was not a much higher pay- 
ment, than one year's value had been. at the 
time of Lord Coveniry's determination. The 
intereſt of money had been reduced, and, 
from that and other cauſes, the value of 
land had riſen. One year's value might be 
nearly as large as an aliquot part of the ſell- 
ing price of land in the 5th of Charles 1. 
as two years* value at the time of Lord 
Nettingham's determination, From that 
time, to the preſent, the idea of two years“ 
value being a reaſonable fine, in the cate of a 
fine arbitrary, (or, inthe more proper phraſe, 
arbitrable (d),) has prevailed uniformly, and 
the adhering to this rule has been a matter 


of very great convenience, though it cannot 


be ſaid to be a matter of ſtrict jullice, 

Two years? value, the intereſt of money 
being fix per cent. as at the time of Lord 
Nottingham's determination, is a much larger 
proportion of the ſelling price of a copyhold 
eſtate, than the ſame number of yer; pur- 
chaſe, the intereſt of money being at fire, 
and four per cent. Bur to follow the variz- 
tions of price, would create confuſion in 
this property, would occaſion a depretiction 
of it, and is not the true intereſt of the 
copyholder. Public convenience, therefore, 
that great ſource of law and juſtice, has eſta- 
bliſhed the authority of the rule laid down by 
Lord Nottingham; and it is to be obſerved, 
that the deciſion was not above eightcen 
years prior to the firſt land- tax act. From 
that time to the preſent hour, not an inſtance 
can be found, where there has ever been 2 
deduction from the two years* value, (then 
fixed as the utmoſt amount of a ſine, ) upon 
account of the land- tax. 

It ſeems, therefore, to me, much better 
for the intereſt of copyhold tenants, and for 
the public advantage, as there is a great deal 
of that property in the kingdom, that 
the tine to be paid upon the renewal of a 
copyuoid eſtate ſhould be ſtrictly kept to that 
ſum which has ſubſiſted now above a cen- 


(c) Morgan v. Scudamore. 


(4) Cro, El. 351. 


IN THE TWEN TV- FIRST YEAR OF GEORGE III. 


* 1. That no title was alleged, nor did appear, to be veſted in 
Alle, to entitle him to a fine upon the admiſſion of Grat; 
whereas, by the law of the land, a title ought to have been 
ated, whereby he claimed the faid fine. 2. That no cuſtom or 
preſcription was therein ſtated or alledged, whereby ſuch a fine 
is was thereby claimed could ariſe or become payable. 4. That 
it appeared, al one groſs ſum had been aſjeſjed, and was claimed 
« as a fine for divers diſtinct and ſeparate cuſtomary tenements ; 
« whereas, by the law of the land, ſeparate and diſtin& fines 
« ought to be ſet and aſſeſſed upon each ſeveral and reſpective 


« tenement [+155].” 


Mood, in ſupport of the demurrer.—Law, for the plaintiff. 

I/ood inſiſted, that the ſecond count was bad, and that, if ſo, 
as the verdict was general, the judgment muſt be reverſed.—1. In 
order to ſupport this count, he ſaid, a great many circumſtances, 
eſſential to entitle the plaintiff to maintain his action, muſt be 
preſumed and ſupplied by intendment. 1. There is no alle- 
gation of any cuſtom to take fines, and, without ſuch a ſpecial 


tury, namely, two years? improved value, 
without any deduction except for quit-rents, 
which can hardly be called a deduction, for | 


[+155] The following caſe has been ſince 
decided, B. R. H. 24 Geo. 3. 


WulrrizIp v. Hur. 


Aſſumpfit, for copyhold fines. The decla- 
ration contained, (beſides ſeveral ſpecial 
counts, in the common form, for ſo many 
fines aſſeſſed on ſeveral tenements,) a general 
ir tebitatus aſſumpſit as follows: 

And whereas alſo the ſaid defendant, af- 
terwards, Sc. being a tenant of divers other 
cuſtomary tenements, parcel of the faid ma- 
nor of, Sc, was indebted to the ſaid plain- 
tiff, then and ſtill being lord of the ſaid ma- 
nor, in 78. gs, for reaſonable fines due and 
payable by the ſaid defendant to the ſaid 
plaintiff, for and on the admiſſion of her the 
fad defendant, according to the uſage of the 


ſaid manor, into the ſaid laſt- mentioned cuſto- 
mary tenements, with the appurtenances, to 


hold her, her heirs and aſſigns, for ever, of 
the lord of the ſaid manor, according to the | 


cuſtom of the ſaid manor, by the rents, cuſ- | 


toms and ſervices for the ſame cuſtomary te- 


the lord muſt allow that which he has re- 
ccived, or is to receive.“ 


nement formerly due, and of right accuſtom- 
ed, and, being ſo indebted, &c. 

The defendant demurred ſpecially ; and 
aſſigned for cauſes of demurrer ; That it 
was not alleged, that the tenements were, 
from time immemorjal, cuſtomary tenements 
demiſeable, &c; That it was not alleged, 
that, within the ſaid manor, there had been a 
cuſtom to pay a fine on admiſſion ; That it 
was not ſhewn, by whom the admiſſion was 
made, zor that any afſejment was made; That 


the cuſtom of the manor was not ſet out, nor 


how many fines were due, and what each 
fine amounted to, nor how the ſame were 
aſſeſſed, nor what fine was due for each te- 
nement. 

Touchct, for the plaintiſf. M vod, for tlie 
defendant. 

BurLeR, Juſtice, ſaid, the queſtion was 
only, whether a gencral indebitatus aſſump /it 
will he for copphold fines, and that it had 


been expreſsly decided, that it will, in a 


caſe of The Duke of Devenſpire v. Craddech, 
G. B.. “ 


Judgment for the plaintiff. 


cuſtom, 
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1781, cuſtom, no fine is payable. 2. It 1s not alledged, that the fine was 
— reaſonable. 3. It is not ſtated how it was aſſeſſed. 4. Nor how 
Grzaxr appointed to be paid. 5. Nor that the defendant had notice be. 
, fore the action brought. 6. It is not ſufficiently ſhewn, that the 
tenements are copyhold, for they are not alleged to have been 
demiſed and demiſeable from time immemorial, &c, They are, 
indeed, called cuſtomary, but -t they may be, and yet not co- 
pyhold, nor ſubject to the payment of fines upon admiſſions. 
It is not denied, that idebitatus aſſumpſit will lie for a copyhold 
fine [3], but all the circumttances juſt mentioned are neceſſary 
to raiſe the ſumpſit, and there is no caſe in which the court has 
preſumed ſo many things, even after verdict.— Upon this head of 
objection he cited Moore v. Lewis (a), which was an action of 
aſſumpſit, and the declaration contained two counts; in the firſt 
the confideration of the aſ/ump/it was, that the plaintiff had done 
the defendant ultum et gratiſſimum beneficium, in the ſecond, that 
he had done him multa beneficia. There was a general verdict; and 
motion in arreſt of judgment, becaufe neither of the conſidera- 
tions were ſufficient, eſpecially not the latt, for that ſome par- 
ticular ſervice ought to have been alledged; and the court held 
clearly, that, nothing being particularly expreſſed in the con- 
fideration of the ſecond promiſe, and entire damages being 
given, the plaintiff could not have judgment. He allo cited 
Elkin v. Waſtell (b), where, upon a writ of error, the court 
agreed, that land could not be intended to be copyhold, but muſt 
be ſo alledged.— But, 2. He contended, that there was another 
objection, which was deciſive, vlg. that aſſigned as the third error 
on the ſecond count. He ſaid he took it to be quite ſettled, 
that there cannot be one groſs fine for ſeveral diſtin& tenements; 
and it was impoſſible to read this count and not to ſee that the 
fine was for divers tenements. The words are © g certain other 
* fine,” and *© certain other cuſtomary tenements; not * a certain 
te other cuſtomary tenement. This muſt mean more than one 
tenement. It goes on farther, and ſtates them to be held by 
* certain rents, ſervices, aud cuſtoms; and, if there is a plura- 
lity of rents and ſervices, there mult alſo be a plurality of hold- 


[ 701 ] 


[3] It was ſolemnly decided that afimp- | of Dolben, Gregery, and Eyres, Juſtices, againſt 
ft will lie, in the caſe of Shuteleaucrtb v. | that of Holt, Chief Juſtice. 
Garnct, cited infra, p. 729, by the opinion 


(a) B. R. E. 21 Car. 2. 1 Veutr. 27. | (4) B. R. M. 14 Jac. 1. 3 Bulfr. 250. 
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ings. In the firſt count, the words cuſtomary tenements, are 
manifcirly uſed to expreſs ſeveral diſtin& tenements, and there 
cannot be a better way of explaining the meaning of one part of 
the declaration, than by comparing it with the other part. On 
this head he relied on Hobart v. Hammond (c), where it was 
expreſsly reſolved, that, when a copyholder has ſeveral lands held 
by ſeveral ſervices, by copy, there the lord ought to aſſeſs and 
demand the fines ſeverally for every parcel which is ſo ſeverally 
held; Taverner v. Cromwell (d); and Hitch v. Wallis, before 
BLACKSTONE, Juſtice, at the Lent Aſſizes for the county of 
Cambridge, 17 Geo, 3. | 

Lord MANSFIELD defired Law to confine himſelf to Wood's 
ſecond objection. 

Upon that point, Lau ſaid, it ought to be conſidered, that, here, 
the objection was made after verdict, not on a demurrer, or at the 
trial, as in the caſe of Hitch v. Wallis, in which caſe the plaintiff 
would have given evidence of one groſs conſolidated fine for di- 
vers tenements. The court in this caſe will give to the word 
« zenements,” ſuch a ſenſe, if poſſible, as will ſupport, rather than 
overturn, the count. Tenements,“ as defined in Coke Little. 
ton, (a), means, any corporate inheritances,” or any“ inheritances 
« iſſuing out of thoſe.” It may ſtand for meſſuages and lands, and, 
if you tranſlate the {ign into the thing, the declaration will run, 
« certain other cuſtomary meſſuages and lands,” which would cer- 
tainly be ſufficient, as the fine may be ſuppoſed to have been aſ- 
ſeſſed for one copyhold eſtate compoſed of different parts, as 
houſes, arable grounds, Sc. As to the words, “ rents, ſervices, 
« &c.,” in the plural, one copyhold eſtate may be held by ſeveral 
different ſorts of rents, and ſervices, to be paid, and performed, 
at different times. In Shuttleworth v. Garnet, as reported in ſe- 
veral different books (5), the declaration was on a general indebi- 
tatus aſſumpſit tor a fine, payable on the death of every lord, and 
aſſeſſed on the defendant, as tenant guorundam cuſtumariorum te- 
nementorum (c), and, upon a motion in arreſt of judgment, it was 
determined that the action lay [3]. So, in the caſe of The Mayor of 


[3] The preſent queſtion does not appear | proper form of action. Yide ſupra, p. 728. 
to have been made in that caſe; the only ſote (3). 
point argued being whether Humpfit was a 


(e) B. R. M. 42 & 43 £b. 4 Cos 27+ 0: (5) B. R. M. 1 V. & M. Carth. go. 

9, C. Mcore 622. and Cro. Fl. 779. by the | 3 Med. 239. 3 Lev. 261. 1 Show. 35. Comb, 
name of Dalton v. Hammond. 151. 

. R. T. 26 EL-4 Co. 27. 4 (c) Carth, g1. 

(a) Ce. Lite. 19. 6. | 
8 4 Exeter 
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Exeter v. Trimlet (d), where—on a general demurrer to an action 
of aſſumpſit for petty cuſtoms, in which the declaration contained 
two counts, the firſt ſetting out a preſcriptive right, and the ſe. 
cond being a general indebitatus afſumpit, for a certain ſum due 
for petty cuſtoms the demurrer was over-ruled, and Wirrzs, 
Chief Juſtice, in delivering the judgment of the court, ſaid they 
gave no poſitive opinion as to the /econd count, but inclined to 
think it was well enough upon a general demurrer, and that, ic 
the defendant had pleaded on ], the plaintiff at the trial, 
would have been obliged to ſhew his right to the petty cuſtoms. 
Surely the plaintiff, here, is entitled to, at leaſt, as much advan- 
tage after verdict, whatever might have been the caſe u pon a ſpe. 
cial demurrer. There, it is ſaid, the plaintiff muſt have proved 
his right. Here, the court will preſume, that the right was 
proved, and no Judge at NH Prius would have ſuffered evidence 
to be produced of one general conſolidated fine for ſeveral copy- 
holds: It muſt* be intended that the proof was either of one 
eſtate, or of ſeveral aſſeſſments. If the court ſhould think “ tene. 
© ments” in the plural, cannot be interpreted to mean one eſtate 
compoſed of. different parts, they will reject the letter 5, rather 
than turn the plaintiff round. The word ** parcel” may aſſiſt 
to ſhew that only one copyhold was meant. | 

Lord MANSFIELD,—T have exceedingly lamented, that ever ſo 
inconvenient and ill- founded a rule ſhould have been eſtabliſhed, 
as that, where there are ſeveral counts, entire damages, and one 
count is bad, and the others not, this ſhall be fatal ; upon the 
fictitious reaſoning, that the jury has aſſeſſed damages on all, al- 
though, they in truth, never thought of the different counts, 
but the verdict was ſo taken, from the inadvertence of counſel in 
the hurry of Ni Prius. And, what makes this rule appear more 
abſurd, is, that it does not hold in the caſe of criminal proſecu— 
tions; for, when there is a general verdict of guiity, on an in- 
dictment conſiſting of ſeveral counts, if any one of them is good, 
that is held to be ſufficient 156. But, in civil caſes, the rule is 
now ſettled, and we have gone as far as we can, by allowing ver— 
dicts in ſuch caſes to be amended by the Judge's notes (3). That 


(a) Eddoxes v. Hoplins, B. R. E. 20 


(4) C. B. T. 32 & 33 Geo. 2. 2777s. 
| Ges. 3. ſupra, p. 376. | 


[4156] Via Regina v. Ingram, H. 10 Ann. 1 Cali. 384. 


2 g might | 
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might have been done, in this inſtance, in an earlier ſtage of the 
proceeding, but cannot now after judgment. | 

BuLrLER, Juſtice.— The court may grant a venire de novo. 
A good cauſe of action is ſhewn in the firſt count; and that it is 
true, appears by the verdict; but the plaintiff has alſo had da- 
mages aſſeſſed to him on a count in which he has not ſhewn 
any cauſe of action. The court onder theſe circumſtances, may 
ſend the caſe back to have damages aſſeſſed only on that count, 
on which, in point of law, he is entitled to recover. 
The court then ſaid, there was no doubt but a venire de novo 
might be granted by a court of error : That it had been done by 
the Houſe of Lords, and was not a new practice, for, upon an 
enquiry made by this court on a late caſe from Ireland, a great 
many inſtances had been found. 
A venire de novo awarded [4] [157]. 


#4] The cauſe came on to be tried, on the | ſeveral fines for admiſſion to ſeveral copy- 
q:2ire de novo, before Aſpburſt, Jaſtice, at the | holds; the declaration ſtates, a cuſtom for 
Lent Aſſizes for the county of EH, 22 Geo.z. | every cuſtomary tenant to pay a reaſonable 
when the jury, upon the evidence, thought | fine upon his admiſſion, to be aflefied by the 
that the ſum of 467. 17:5. 64. ſtated to have lord, Cc. ; that the firſt tenement was of a 
been afſeiled as a fine on the admiſſion to the large annual value, vi. of the annual value 
ert of the eight tenements, exceeded two | of 23/7. 85. 94.; that the lord had aſſeſſed 
vears' value, and that the fine ought only to | 46/7. 175. 64. as a fine for the defendant's 
ue been 461. 45. 3d. Aſobarſt, Juſtice, | admiſſion to this tenement, and that this ſum 
was of opinion, that the plaintiff could not | was a reaſonable fine. On the evidence, it 
have a verdi& for that ſmaller ſum, but muſt | appeared, that the fine ſhould have been only 
recover either to the exact amount of the 46. 45. 3 d. Vat being the full amount of 
fne declared upon, or not at all. The | two years? value, and the queſtion now is, 
plaintiff's counſel, however, inſiſting ſtrongly | whether the plaintiff can, in this caſe, recover 
that he might recover according to whatever | a ſmaller ſum than the fine affefled. Two 
the jury ſhould find the two years” value to | things are neceſlary parts of this cuſtom : 1. 
be, a verdict was found for the plaintiff, by The fine mult be : 2. It muſt be reaſor- 
conſent, on that ground, with “ liberty to | able, The lord ſays, in his declaration, that 
enter the verdict for the defendant, if the | he has afz/ed 467. 175.67. for a fine, and 
court ſhould think the plaintiff was bound to | that this ſum was reaſonable, and brings his 
prove the exact ſum laid. action for that preciſe ſum. "The queſtion 
In Eafter Term, 22 Geo. 3. this queſtion | for the jury was, whether 46“. 175. 6d. was 
as argued, by Rous, Erſkine, B. Hunter, and | a reaſonable fine, and they found it was not, 
Lew, for the plaintiff, (A/tle,) and Peckham, | thereforc, the plaintiff is not entitled to re- 
and Mingay, for the defendant; and, in the | cover. He has not aſſeſſed two years? va- 
fame term, on Saturday, the 11th of May, | lue, but a preciſe groſs ſum ; and by what 
Lord MaxsFIELD delivered the opinion of | rule he went in aflefiing that ſam does not 
tae court in favour of the defendant, as appear upon the record. It is true, he has aver- 
follows, red, that the eſtate is of a large yearly value, 
: Lord Mansfield, — The only count in the | -r. of the yearly value of 231, 85, 9d. but 
declaration which is now material, is for 


— 


that is no averment of waat the yearly value 


really 


[+157] Vide Harauobd v. Gocdrigbt, B. R. fore, as to this point in the caſe of Sereet v. 
7. 14 Geo, 3. Comp. 87. 89. 91. 2v, there- Hoplinlen, B. R. M. 10 Geo. 3. 2 Str. 1055. 
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Tueſday, 
26th June. 


Under a war- 
Tanty in a po- 
licy of intur- 
ance, that the 
ſhip and cargo 
are ubutred 
property it is 
{uthcient that 
they are neu- 
tral when the 
riſk commen- 
CC5, 


CASES IN TRINITY TERM 


really is. And the averment in this caſe is 
totally immaterial. It would have been 
enough if the plaintiff had ſtated, that he had 
aſſeſſed the ſum of 46/7. 17 5, 6d. as a fine, 
and that ſuch ſum was reaſonable; and 
it would hen have been matter of evidence, 


juſt as it was on his record, whether the ſuin | 


aſſeſſed exceeded two years' value or not, be- 
cauſe that is the eſtabliſhed criterion whether 
it be reaſonable or not. In the preſent caic 
the duty is numerically certain, for it 15 not 


aſſeſſed with relation, and in proportion, to the 


annual value, but is fixed at a groſs ſum. The 
only caſe on this preciſe ſubject is Tits v. 
Perkins (a), which is reported in SA (5), 
Carthew (e), Lewinx (d), and 3 Modern (e). 
The CY Juſtice, there, ſays, “ If the lord 
« demand more than he ought, he may make 
« his demand ae novo, for the Judge, in caſe of 
«« a greater demand than is due, ought not to 
« adjudge as much as is due to the lord, and 
« bar him for the reſidue, but ought to ad- 
« judge againſt him for the whole, and that 
« his entry was tortious, if he had entered, 
« and put him to a new demand (Y.“ This 
goes to the demand itſelf and is not confined 
to the caſe of a forfeiture, and there 1s no 
ſuch diſtinction made in that caſe—(which had 
been inſiſted on at the bar.)—The g/ and 
foundation of every action mult be proved as 
laid in the declaration. This action is for a 


certain preciſe ſum, and, under the circum- 


ſtances of the caſe, it could not be brought 
in any other way. The caſes cited for the 
plaintiff, vi. of debt on a foreign judgment 


(a) Go B. H. 1 & 2 Jac. 2. 
(2) Shinn, 247. 
(c) Cart b. 12. 


(4) 3 Lev. 249. 255. 
(e) 3 Mod. cerBalfoinConbers, 43. 


Y) Skin. 249. 


5— 


(g); er againſt a tenant for deuble the cal if 


the land, when he holds over under the ſtatute 


of | 4 Geo. 2. c. 28. (b); or for tregl the 
vawe for not ſetting out tithes, under the 
ſtatute of dau. 6. (i); or of afſumpfit for a 
total loſs on a policy of inſurance, when there 
has been only a partial loſs (4) ;—are not a: all 
applicable to the preſent caſe; for, in all of 
thoſe, the gi of the action is ſupported, and a 
caſe proved conſiſtent with the decl; ration, 

thoſe actions being not for a preciſe ſum \ butfve 
a ſum in proportion to what the jury ſhall ind 
to be the value or the damage. We give no 
opinion, whether the lord might not have af. 
ſeſſed a fine for two years“ value, and made 


that ſolely the foundation of his declaration, 


In Titus v. Perkins, a cuſtom to have a years? 
value, generally, for a fine, was held to be 


good. But however that might be, it i; 
very clear that the evidence here did not ſup- 


port the declaration, for the plaintiff has no 
right to any thing but the ſum aſſeſſed; the 
duty ariſes upon the aſſeſſment, and har, by 
the evidence, 1s proved to have been illegal, 
and void. Therefore, the caſe ſtands as if no 
aſſeſiment had ever been made, and, conſe. 


quently, the plaintiff's right to demand a fine 


is not yet compleat. Therefore, we are all of 
opinion with the defendant. 

There was, accordingly, judgment for the 
defendant, becauſe, as the fine for the firſt 
tenement was to be deduRed from the da. 
mages, he had paid more into court than the 
plaintiff was entitled to recover. 


g) Walker v. Witter, M. 198. 3. ſapra p. i. 

(% Vide Doe v Jackſon, E. 19 Gee. 3. ſapra, 
. 

(i) 2 & 3 Zaw. 6. e. 13. 

(4) Gardiner v. Crojdale B. R. H. 33 Geo. 2. 
2 Burr. 904. 1 Blaikft. 198, 


EPDEHN and another againſ} PAR RKISON. 


HE plaintiffs inſured the ſhip the Yonge Herman Hiddinga, 
and her cargo, at and from L'Orient to Rotterdam; 


« warranted a neutral ſhip and neutral property.” 


The ſhip be- 


ing captured in the courſe of her voyage by ſome Engliſb men of 
war, the plaintiffs brought this action againſt the defendant, one 
of the underwriters on the policy, ſtating, in their declaration, 
that the defendant ſubſcribed the policy on the 28th of Novem- 


ber, 
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ber, 1780, and averring, that the ſhip and cargo were, af that 
time, neutral property. The trial came on before Lord Mans- 
rIEL D, at Guildhall, at the Sittings after laſt Eater Term, when 
a verdict was found for the plaintiffs, ſubject to the opinion of 
the court, on a caſe which ſet forth, (as far as is material,) as 


follows : 
The ſhip in queſtion ſailed from L' Orient, on the voyage in- 


ſured, on the 11th of December, 1780, baving the inſured cargo - 


on board, and both the (hip and cargo were neutral property at 
the time of the ſhip's departure from Z'Orient, and fo continued 
until the 20th of December, 1780, on which day hoſtilities hav- 
ing commenced between the Eng/i/h and the Dutch, the Dutch 
ceaſed to be a neutral power, and the ſhip and cargo ceaſed to be 
neutral property. They were taken on the 25th of December, 
1780, and condemned as lawful prize, in the Admiralty court, on 
the 19th of February, 1781. 

Smith for the plaintiffs, — Howorth, for the defendant. 

For the plaintiffs, it was contended, that the warranty was com- 
plied with by the neutrality of the ſhip and cargo at the time 
when the voyage commenced. It is a general principle, laid 
down by BLACKSToNE, Juſtice, in his commentaries, ** That a 
e warranty can only reach to things in being at the time of the 
warranty made, and not to things in future; as that a horſe zs 
« ſound at the buying him, not that he will be ſound two years 
hence (a).“ In the caſe of Moolmer v. Muilman (b), where 
the warranty was in the ſame words as here, the judgment of 
the court was for the defendant, becauſethe ſhip and goods were not 
neutral from the firſt [1]. There was no fraud upon the defend- 
ant in this caſe. The inſurer is to inform himſelf * of the 


probability of ſafety from the continuance of peace; as was 
laid down by Lord MANsF1ELDin the caſe of Carter v. Boehm (c). 


[1] It does not appear very diſtinctly from | Blackftone!s together, that they were not neu- 
the ſtate of that caſe in 3 Burr. that the ſhip | tral at the time of the contract. 
and goods were not neutral at the time of the The point there made, as appears from 
contract, or of the ſailing, It is only ſaid, | Black/tone, was that the warranty was tanta- 
* the ſhip, at aud before the time ſhe was | mount to a warranty free from capture, and 
© loft, was not neutral property, as warrant- | that, the loſs having happened by foundering 
ed by the policy, (3 Burr. 1420).”” It may | at ſea, was not within the meaning of the 
de collected, however, upon taking Sir James | warranty, But the court held, that, as the 
Burrows account of the cate, and Mr. Juſtice | warranty was falſe, it was no contract. 


(a) 3 BlackR. Cem. 165 (c) B. R. E. G Geo. 3. 3 Burr. 1905. 1910. 
6) ER. R T. 3 Geo. 3. 3 Burr. 1419. | Blackft. 593. 594. 
{ Black, 427. N 
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4/72, ſea hazard; and, if ſome of the crew die, it cannot be ſup- 


CASES IN TRINITY TERM 


If indeed the property had ceaſed to be neutral by the aq of the 
party himſelf, the caſe would have been different. But he is not 
anſwerable for the conſequences of a war breaking out during 
the voyage. To make him ſo, expreſs words ought to have been 
uſed; otherwiſe the conſtruction is to be in the largeſt and 
moſt advantageous way for the. inſured, according to the prin. 
ciple of the decifion in the caſe of Gordon v. Morley (d). 
The plaintiffs were ready to have proved, at the trial, that the 
premium, at the time of this inſurance, would have been the ſame 
if the warrantry had been Dutch Property,” inſtead of neutral 
« property. 

For the defendant, it was ſaid, that this was a new queſtion, 
and called for peculiar attention, as it would affect a great deal 
of property. It is certainly a queſtion of conſtruction upon the 
face of the policy; but, both from the words, and from the na- 
ture of the ſubject, it muſt be interpreted to mean a warranty 
co-extenſive with the voyage. It is admitted by the argu. 
ment on the other ſide, that, if the neutrality had ceaſed before 
the ſhip failed, the under-writers would not have been liable. 
But what expreſſion of intention is there, that the warranty 


ſhould not extend throughout? There are no reſtraining words, 


The ſenſe. is the ſame as if the policy had run, “ warranted 
neutral ſhip, and neutral property at L' Orzent, and from 
L' Orient to Rotterdam.” If the words were to be thought 
equivocal, yet the nature of the thing ſpeaks in favour of this 
conſtruction. The merchant propoſes to inſure the ſhip and cat- 


go: Upon this the under-writer requires a deſcription of the ſub- 
Jjet-matter of the inſurance : The merchant anſwers, ©* I warrant 


it neutral.” This puts an end to all enquiry about the coun- 


try, —whether Dutch, Swediſh, Norwegian, &c. Surely, if it 


had been mentioned that the property was Dutch, the under- 
writers would have inſiſted on a much higher premium, for there 
was, at the time of the 4nſurance, an univerſal rumour of a war 
between this country and Holland. At the trial, this was com- 
pared to the caſe of a warranty to carry a ſtipulated number of 
men, or ſo many guns. But thoſe inſtances do not reſemble 
this. If guns are thrown overboard to ſave the ſhip in a ſtorm, 
that is a circumſtance ariſing out of the very riſk inſured againſt, 


(4) N. Pr. H. 20 Geo, 2. 2 Sir. 1265. 
2 : poſed 
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poſed that the inſured meant to undertake that men ſhould be 
immortal. in the caſe of Lily v. Ewer (e), the warranty was 
« to fail with convoy from Gibraltar;“ and, becauſe there were 
no reftraining words, it was held that the convoy muſt be for the 
whole voyage. Suppoſe there had been a voyage for two or three 
years—as to China, &c.—it cannot be thought that the under- 
writers would have been ſatisfied, if the property happened to be 
neutral at the commencement of the rilk, and, without ſome large 
addition of premium, would have taken the chance of war during 
ſo long a voyage upon themſelves. It is the underſtanding of 
all perſons converſant with the ſubject, that, unleſs there be re- 
ſtraining words, the warranty extends to the whole duration of 
the voyage. The caſes cited on the other fide do not apply: 
They prove principles which the defendant has no occaſion to 
diſpute. | | | 

Lord MANSFIELD told Smith he had no occaſion to reply. 

Lord MANsFIELD,—Many points have been gone into on 
both ſides, which are not neceſſary for the deciſion of this caſe. 
For inſtance, there is no doubt but you may warrant a future 
event, But the ſingle queſtion, here, is, what is the meaning of 
this policy. I had not a particle of doubt at the trial, and 
I know the jury had none; but Mr. Lee preſſed for a caſe, and I 
granted one out of reſpect to him. What is the caſe? It is an 
inſurance upon a ſhip, and her cargo, at and from L' Orient to 
Rotterdam. The inſured warrant them neutral, and the defend- 
ant would have the court to add, by conſtruction, ©* And fo ſhall 
continue during the whole voyage.” The contract is not ſo. 
The inſured tell the ſtate of the ſhip and goods then, and 
the inſurers take upon themſelves all Future events, and riſks, 
from men of war, enemies, detentions of princes, Sc. The 
parties themſelves could not have changed the nature of the pro- 
perty; but they did not mean to run the riſk of war. If it made 
a difference what country the property belonged to, the under- 
writers ſhould have enquired. The riſk of future war is taken 
by the underwriter in every policy. By an implied warranty, 
every ſhip inſured muſt be tight, ſtaunch and ſtrong; but it is 
ſufficient if ſhe is ſo at the time of her ſailing. She may ceaſe to 
be ſo in twenty-four hours after her departure, and yet the under- 
writer will continue liable. The caſe of Lilly v. Ewer, turns 


(e) H. 19 Geo, 3. /upra, p 72. 
quite 
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When upon a 
negotiation 
for a loan of 
money, the 
lender ſays he 
cannot ad- 
vance caſh, 
but will fur- 
niſh goods, 
whichthe bor- 
rower takes 
and ſells by the 
intervention 
of a broker 
recommend- 
ed by the 
lender, if the 
ſecurity given 
is made pay- 
able at a fu- 
ture day, for a 
ſum exceed- 
ing the value 
of the goods 
and 5 per cent. 
intereſt, this 
is an uſurious 
loan, and the 
ſecurity is 
void.— A bill 
of exchange 
given upon an 
uſurious con- 
ſideration is 
void, even in 
the hands of 
an in doriee 
for valuable 
conſideration 
without no- 
tice of the 
uſury. 
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quite the other way. The deciſion there was, that the da was 


fail with convoy according to the uſage of the trade; 1. e. con- 
voy deſtined to go as far as uſual in that voyage. The preſent 
is the cleareſt caſe that can be. The warranty is, That things, 
ſtand ſo at the time; not that they ſhall. continue. | 
WIILES, and ASHHURST, Fuftices, of the ſame opinion. 

 BULLER, Fuftice,—T he caſe of Lilly v. Euer, is much againſt 
the defendant, for it was not contended, there, that the ſhip wuſt 
continue with the convoy during the whole voyage. 

The Poſtea to be delivered to the plaintiffs [+ 58]. 
[+158] Vide Sallucci v. Jobzſau, B. R. H. 25 Gee. 3 3. 


Low and others again} WAI. L E R. 


I IS was an action on a bill of exchange, tried before 

Lord MaNnsFIELD, at Guildball, at the Sittings after 
laſt Hilary Term [1]. The plaintiffs declared as indorſees of 
Harris & Stratton, to whom the bill was ſtated to have been 
indorſed by Lawton, the drawer and payee. The defendant was 
the acceptor. The defence was, that the bill was given upon 
an uſurious contract between Harris & Stratton, and the de- 
fendant. This was controverted by the plaintiffs; but, they 
alſo infiſted, that the bill was indorſed to them for a valuable 
conſideration, and without notice of the ſuppoſed uſury, and it 
was argued, that although it ſhould appear that the original 
tranſaction was n, ſtill the defendant was anſwerable to 
them. | | 
Upon the evidence, the cafe was this: 

Waller, a commiſſioner of the ſtamp duties, had employed 
one Lemon, a money-broker, to raiſe the ſum of 200/. upon 
the bill in queſtion. Harris & Stratton, hearing of this, ſent 
their broker to Lemon, to enquire whether Waller wanted 
money, and he told the broker he believed he did, for, to his 
knowledge, he had a bill to pay in a few days. The broker ſaid 
his principal would advance 100 J. in money, and 100/. in goods, 
but that the goods ſhould be choice ſorts, and he ſhould not 
loſe by them; that he ſhould have them at the warehouſe price. 
Lemon, upon this, went and informed Valler, that Harris 
& Stratton's broker had been with him; and Waller aſking 


[1] The action was directed by an order 


December, 1780. 
of the Court of Chancery, dated the 18th of | 


him 
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him how they would deal, he told him what had paſſed, 
and that the broker had appointed him to go with Waller, 
to Harris & Stratton's warehouſe, the next day. Waller, a- 
greeably to this appointment, went, along with Lemon, the 
next day, and found Harris & Stratton at their warehouſe ; who 
made an apology to Waller for not having any money at that 
time, but only goods; and deſired the buſineſs might be let 
alone for a few days. Lemon called ſeveral times after this, to 
get a day fixed, and told them, as he had mentioned before to 
their broker, that Waller wanted money, in order to pay ſeveral 
demands. In the courſe of about three weeks, Harris & Strat- 


ton ſaid to him, that, if Waller would come the next day, they 


would give him 50 J. and he and Waller accordingly went the 
next day. When they came, one of the partners went out, and 
returned in a little time, ſaying he could not get any money, but, 
if Waller would take the whole in goods, he ſhould have them 
directly. Waller agreed; and the goods, (hofiery ware,) were 
ſorted out by one Strutt, a broker who was preſent, and delivered 
to Waller, and, at the ſame time, Waller delivered to Harris 
& Stratton the bill of exchange, and alſo an aſſignment of his 
ſalary, as a collateral ſecurity in caſe the bill ſhould not be paid 
when it ſhould become due. Strutt and Lemon carried the 
goods to the ſhop of Elderton an auctioneer, who was a ſtranger 
to Waller, and who was to fell them, or advance the value. He 
defired two hours to make his calculation, and, at the end of 
that time, Lemon and Waller came to him, and he offered 120 /. 
for the goods, ſaying, it was the utmoſt they were worth. Wal- 
kr took the 120 J. it being agreed, that, if they ſhould ſell for 
more, the balance ſhould be accounted for by Elderton, and, if 
for leſs, that Waller ſhould be anſwerable to him for the dif- 
ference. Afterwards, Elderton delivered an account to Waller 
of the ſale of the goods at 117 J. 2s. 2d. There was no evi- 
dence that the plaintiffs knew of the above tranſaction, or the 
circumſtances under which the bill had been given. 

The queſtion whether the tranſaction was a loan of money 
for more than 5 per cent. under colour of a ſale of goods, was 
left to the jury. If they ſhould be of opinion, that it was, it 
was agreed that a caſe ſhould be reſerved on the other point, be- 
ing a mere matter of law. 
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CASES IN TRINITY TERM 


In ſumming up to the jury, Lord Mangſield told them, that 
the ſtatute of uſury (a) was made to protect men who act with 
their eyes open; to protect them againſt themſelves, Upon 
this principle, it makes it penal for a man to rate more than the 
fixed rate of intereſt, it being well known that a borrower in 


diſtreſs would agree to any terms. No perſon ſhall rate, di- 


e realy or indirectly, for the loan of money, Cc. above the va- 
« lue of 5 J. for the forbearance of 100 J. for a year, and fo af. 
« ter that rate for a greater or leſſer ſum, or for a longer or 
« ſhorter time (4).” They were, therefore, to conſider, whe. 
ther the tranſaction between the defendant and Harris & Strat- 
ton was not, in truth, a loan of money, and the ſale of goods 
a mere contrivance and evaſion, The moſt uſual form of uſury 
was, his Lordſhip ſaid, a pretended ſale of goods. He then 
ſtated the material parts of the evidence, and made ſome ſtrong 
obletvations to ſhew, that it was not the intention of the parties 
to buy and ſell, but to borrow and lend, and that the contract 
was, in truth, for a loan of money, 2 2 the maſk of a 


treaty for the ſale of goods. 


The jury found the contract to be tee! but if, in point of 
law, the plaintiffs ſhould be entitled to recover, they aſſeſſed the 
damages at 222 J. 10s. being the amount of the bill with the 


intereſt due upon it. 


Upon this, a caſe was made for the opinion of the court, 
which, after ſetting forth the bill of exchange, bearing date 
the 27th of October, 1778, and payable in three months, with 
the indorſements, in blank, of Lawton and of Harris &. Strat- 


ton, —ſtated; That the bill was given by Waller the acceptor, 
« to Harris & Stratton, upon an uſurious contract, whereby 


<© more than legal intereſt was ſecured. T hat the plaintiffs 
* took the bill from Harris & Stratton for a valuable conſidera- 
tion, and without notice of the uſury.“ 

In Eafter Term, on Thurſday, the 3d of May, 3 = 
tained a rule. to ſhew cauſe, why there ſhould not be a new trial, 
upon the ground, that the original tranſaction was not a loan, but 
a ſale of goods, and, therefore, though it might be fraudulent, it 


was not within the meaning of the ſtatute of Queen Anne. 


The court expreſſed a wiſh, that 40th queſtions ſhould come 
on at once; and, upon the firſt argument, the counſel for 
the defendant went into both; but, on the other ſide, they re- 


(a) 12 Aan. ft. 2. c. 16. { (b) 5 1: 


ſerved 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 


ſerved themſelves on the ſecond point, in order to argue it ſepa- 
rately, in caſe the deciſion of the court ſhould be againſt them on 
the firſt. 

On Friday, the 1 ith, and Mondoy, the 14th, of Mun the 
Attorney General, and Davenport, ſhewed cauſe againſt the new 
trial, They cited Symonds v. Cockeril, (a), where a rent-charge 
of 20 J. a year for eight years, and two years more if A. and B. 
ſhould live ſo long, was granted for 100 1. and, upon replevin 
againſt the grantee, who had diſtrained for the rent-charge, the 
plaintiff pleaded in bar, that it was a corrupt agreement, and the 
court held, ©* That, if the original contract was for a rent-· charge, 
« that is not uſury, but a good bargain and pennyworth, but, if 
«« the party had come to borrow the money, and then ſuch a con- 
« tract enſued by ſecurity, tha is uſury.” They alſo cited the 
caſes of Maſſa v. Dauling.(5), and Richards v. Broun (c) [+159]; 

which laſt caſe was much agitated and conſidered in this court, 
and finally decided in Trinity Term, 18 Geo. 3. [+160] and. in 

which, the real and original treaty being for a loan, although it 
was diſguiſed under the appearance of ſelling an annuity, it was 
decided to be within the meaning of the ſtatute. . 

Dunning, and Morgan, for the plaiatiffs, contended, that the 
tranſaction was really a ſale of goods; at an exorbitant and ini- 
quitous price to be ſure; but, ſtill, only a ſale, the price to be 
paid at a future day, and for which future payment, the note 
and the aſſignment of the ſalary were given as ſecurities. The 
firſt negociation might be for a loan; but, in the courſe of the 
buſineſs, it came to be merely a bargain and ſale; and as ſuch, 
however fraudulent and culpable, it was not uſury. Morgan 
obſeryed, that, by the ſtatute of 37 Hen. 8. c. g. (d), intituled, 
* A bill againſt uſury, and revived by 13 El. c. 8. (e), it 
was made unlawful to ſell merchandizes or wares, and re-pur- 

| chaſe them again within three months, at a lower price. This 
was the only proviſion, in the acts on this ſubject, relative to 
the ſale of goods, and, therefore, it was to be inferred, that the 
legiſlature did not mean to extend the penalties againſt uſury to 


| (a) Ney. 151. of that caſe, E. 19 Ceo. 3. fer a, p- 114. 


(5) NM P. M. 19 Gee. 2. 2 Str. 1243. (4) & 2. 
(c) Vide an account of a ſubſequent part (e) § 2. | 
7159] Since reported, Cowp. 770. | mentioned that he had read a written argu- 


[+160] The opinion of the court was de- ment which Mr. Hargrave had ſent him by 
ivered in - Faffer Term, 18 Geo. 3. in the | the permifiion of the court, and that it had 
abſence of Willes, Juſtice, as reported by Mr. | not altered his opinion, which was the ſame 
Couper, but, in Trinity Term, Willes, Juſtice, with that of the reſt of the court. 
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CASES IN TRINITY TERM 


other caſes of ſales, however oppreſſive, or unfair. He cited 
Murray v. Hardinge (a); where the court of Common Pleas 
faid, that no inequality of price, merely as ſuch, will make a 
contract uſurious (5); and Floyer v. Edwards (c), Lord Cheſter. 


* v. Janſen (d), and Lloyd, qui tam, &c. v. Williams (e). 


Lord MansFiELD,—Before the ſtatute of Hen. 8. /f), all 
intereſt on money lent was prohibited by the canon law, as 
it is now in Roman catholic countries. This gave riſe to many 
ſhifts and devices to evade the law. One, which was then the 
moſt common, was provided againſt by that ſtatute; but the 
prohibition being confined to that particular ſort of tranſaQion, 
uſurers were, thereby, put upon other contrivances ; and expe. 
rience taught the legiſlature, in the more modern ſtatutes, not to 
particularize ſpecific modes of uſury, becauſe that only led to 
evaſion, but to ena, generally, that no ſhift ſhould enable a 
man to take more than the legal intereſt upon a loan, There- 
fore, the only queſtion, in all caſes like the preſent, is, what is 
the real ſubſtance of the tranſaction, not, what is the colour and 
form. This is one of the ſtrongeſt caſes of the ſort I ever knew 


| litigated. It is impoſſible to wink ſo hard, as not to ſee, that 


there was no idea between the parties of any thing but a loan of 
money. His lordſhip then recapitulated the ſtriking parts of the 
evidence, and obſerved, that the whole complexion of the caſe 
ſhewed, that the only purpoſe of Harris & Stratton was, to 
contrive how to get more than legal intereſt, They firſt of- 
fered part in caſh; then leſs, playing the defendant on, in order 
to encreaſe his diſtreſs ; and, at laſt, tempted him, by an offer 
to conclude the buſineſs immediately, if he would take the whole 
in goods; aſſigning to the laſt, as their reaſon for this, that they 
could not procure the money: They did not act as perſons ſell- 
ing goods upon credit, to be paid for at a future day; but as 
lending on the ſecurity of the note and the aſſignment of the ſa- 
lary. The jury, therefore, had done perfectly right. | 
The reſt of the court being clearly of the ſame opinion, the 
rule for a new trial was diſcharged. 

The remaining queſtion was argued, on the caſe reſerved, in 
this preſent Term, on Tueſday, the 19th of June, by Morgan for 
the plaintiffs, and Davenport for the defendant, 


(a) C. B. H. 13 Geo. 3. 3 Will. 390. 1 Wilſ. 286. 295, 

(b) Jbid. 395. (e) C. B. M. 12 Ces. 3, 3 Will: 250. 261- 
(c) B. R. T. 14 Geo. 3. 2 Blackſt. 722. 792. 

(4) Cane. H. 24 Geo, 2. 2 Fez. 125. (f) 37 H. 8. c. 9. 
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In the caſe of Bowyer v. Bampton, reported by Strange (a), it 
was determined, that, upon the conſtruction of the ſtatute of 
9 Ann. c. 14. § 1. a promiſſory note, given for money know- 
ingly lent to game with, is void in the hands of an indorſee for 
valuable conſideration, and without notice; for the words of that 
ſtatute being. That all notes, bills, bonds, judgments, mort= 
« pages, or other ſecurities or conveyances whatſoever, &c. 
« where the whole, or any part, of the conſideration ſhall be, &c, 
cc « ſhall be utterly void, fruſtrate, and of none effect, to all intents 


« and purpoſes whatſoever,” the court held, that it would 
be making the note of ſame uſe to the lender, if he could 


pay his own debts with it; and that the indorſee would not be 
without remedy, for he might ſue the indorſor, on his indorſe- 
ment. 

This caſe honing been much ink on by the counſel for the 
defendant, when they argued the preſent point, upon the motion 
for a new trial, —becauſe, as they inſiſted, the words of 12 Anne 
ſti 2. c. 16. though not exactly the ſame, are equally ſtrong, 
with thoſe juſt cited from the act againſt gaming, —it was now 
contended, on the part of the plaintiffs; 1. That the two acts 
differed eſſentially as to the preſent queſtion, and that, both be- 
fore and ſince the ſtatute of 12 Anne, uſury was no bar againſt 
third perſons not affected with notice; 2. That the caſe was 
contrary to other deciſions, and not law. 1. Notes and bills are 
expreſsly mentioned in the act of 9 Ann. and are omitted in the 
other. Such a difference, in two ſtatutes which paſſed ſo re- 
cently the one after the other, muſt have been intentional, and 
this being a queſtion on a penal law, the court will conſtrue it 
with the utmoſt ſtrictneſs. It may, indeed, be ſaid, that a bill 
comes under the word aſſurance,” uſed in 12 Anne; but it is 
fair to infer, that, as the word bill” itſelf was, (and as it ſeems 
purpolely,) omitted, the legiſlature could not mean to include h 
thing under a general term, and which, in common acceptation, 
is not extended to bills and notes; they being rather conſidered 
3 caſh, than as aſſurances for the payment of money. In all the 
prior acts againſt uſury, from the reign of Queen Elizabeth 
13 Elia. c. 8. § 3. 21 Fac. I. c. 17.4 2. and 12 Car. 2. 
6. 13. Hz ᷣ—as well as in 12 Ann, ft. 2 c. 16. the words bonds, 

contract, and aſſurances, are uſed, and yet there is not a caſe 


(a) B. R. T. 14 Geo. 2 Str. 1155, 
9 C in 
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CASES IN TRINITY TERM © 


in the books, from the 1 3th of Elizabeth, till this day, in which it 
has been determined, that the innocent holder of a bill of ex. 
change ſhall be precluded, on account of uſury in the original 


tranſaction, from recovering againſt the acceptor. Nay, it was 
expreſsly and ſolemnly decided, even in the caſe of a bond, (vis. 


in Ellis v. Warnes (a), which was long after the ſtatute of EA. 
zabeth,) that, —** Where V. was indebted in 100 J. to A, upon 
an uſurious contract on a bond, and A. being indebted to E. 


transferred the debt to E., and W. became bound for the ſame 


uſurious debt to E. whoſe debt was juſt, and he ignorant of the 
uſury,—the obligation made by WV. to E. was not avoidable 
for the uſurious contract made between W. and A.” Therefore, 
though Gille ſnould be conſidered as within the meaning of 
aſſurances, ſtill the intention cannot have been to make them void 
in the hands of perſons ignorant of the uſury. Indeed it ſhould 
ſeem, by the very words of all the acts, that the proviſion in queſ- 
tion was only meant to be applied to ſecurities where an uſurious 
conſideration appears on the face of the inſtrument : In all of them, 
the expreſſion is, © whereupon, or whereby, there ſhall be reſerved, 
* or taken more than, Cc.“ 2. As to the authority of the 


| caſe of Bower v. Bampton, it is directly contrary to the doc- 


trine laid down by Lord Holt, in Huſſey v. Jacob (6b) [1], and 


which is ſtated by him as founded on previous determinations, 


% A. (ſays he) wins money of B. and, for a debt which A. owes 


C. he appoints B. to give C. a bond, tis good, becauſe C. is 


an innocent perſon, and 'twill be the fame thing if A. is 
* bound with him;“ or, as it is expreſſed in the Report of the 
{ame caſe by CoMyNns, ** If a bill is given, for money won at 
* play, to the winner, or order, and the winner indorſes it to a | 
« ſtranger, for a juſt debt, and the perſon upon whom the bil! 

* was drawn accepts it in the hands of the ſtranger, the acceptor 
te will be liable (c).“ Comvns, in his Digeſt, cites this caſe of 
Huſſey v. Jacob, and adopts the poſition of Lord Hor T, as law (4). 
A contrary deciſion would be highly inconvenient to trade. 
Bills circulate like money, but if it become neceſſary for every 
man to enquire into the original conſideration, before he can 


[1] That caſe aroſe upon the ſtatute of | nearly the ſame (as to this point) with thaſe 
16 Car. 2 c. 7. 4 3. the words of which are | of 9 Hun. c. 14, 


(a) B. R. E. 1 Jac. 1. Moore 75 2. pl. 1035. Com. 4. 
Cro. Jac. 32. pl. 6. Yelv. 7. | (c) Com. 6. 
(5) B. R. M. 8 Will, 3. 1 Salk. 344. 


(4) 5 Cem. Dig. 610. 
| take 


2 
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take one with ſafety, their currency will entirely ceaſe. Morgan 1781. 
alſo cited Robinſon v. Bland (a) and Rex v. Sewell (6). I 

The arguments on the other fide were; That the word “ af: ns. A 


« ſyrances” comprehends bills as much as any other ſort of ſe= Ware. 
curity ; and to hold, that an innocent indorſee could make uſe of 
a bill given on an uſurious contract, would be againſt the obvious 
meaning of the words ** utterly void, in the ſtatute of 12 Ann. 
Wherever the acts againſt gaming, and thoſe againſt uſury, differ, 
it will be found that the proviſions againſt uſury are the ſtrongeſt. 
Thus, though the ſtatute of 9 Ann. makes all ſecurities given 
for money won at play, or lent to play with, void, it does not 
declare that the contract 17/elf ſhall be void; and the prior act of 
16 Car. 2. c. 7. which ſays, that contracts, and all ſecurities 
for money 1% at play, ſhall be utterly void (c), does not extend 
to money lent to play with. Therefore, in the caſe of Barjeau 
v. Walmſley (d), it was held, that an action would lie on the con- 
tract for money knowingly lent to play with ; and, in Robin- 
ſon v. Bland (e), the ſame diſtinction was made. But, by 12 
Ann, ft. 2. c. 16. not only the ſecurity, or aſſurance, but the 
contract itſelf is made void. This ſhews that the legiſlature 
was ſtill more anxious to prevent uſury than gaming. Now, as 
to gaming, the caſe of Bowyer v. Bampton is a direct and ſolemn 
authority. The deciſion was after two arguments; and Lee, 
Cbie Juſtice, obſerved, that what Lord HoLT had ſaid, in Hu- 
fey v. Jacob, was extra- judicial, and that he had ſeen a Report, 
wherein notice was taken, that all the learned part of the bar 
wondered at it. Indeed, by the Report of the caſe in Carthew 
(f), the court is only made to ſay, that, if the bill had been 
o negotiated and indorſed to any other perſon, for value received, 
« then it might have been another conſideration.” It muſt be 
admitted, that the bill, in the preſent caſe, was void af firſt. 
Now, how can a thing void in its origin, be rendered valid by 
any thing done to it afterwards? If it were to be held, that it 
ſhould appear on the face of the inſtrument, that more than 
5 per cent. is to be paid, the ſtatute would become almoſt a dead 
letter; for what uſurer is ſo unſkilful in his trade, as to ſuffer 
the uſury to appear on the face of the ſecurity ? And how eaſy 
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* will it be for the lender to pay away bills, on which he himſelf 


could not recover, either bond fide, to perſons to whom he is in. 
debted, or colourably, to ſome ſecret partner in the buſineſs, but 
whoſe knowledge of the uſury cannot be traced ? It is ſaid, it 


will be dangerous to trade, if third perſons cannot recover, But 


this ſuppoſes that uſurious contracts are very univerſal ; and, if 
they are, it is highly proper they ſhould receive a check of this 
ſort. Beſides, what greater riſk will there be than is run every 
day, when notes or bills ate taken from women who may be 
under coverture, or from young perſons who may be minors, un- 
known to the perſons taking ſuch notes or bills? If Harri; & 
Stratton are ſolvent, the plaintiffs will not ſuffer ; and it is the 
buſineſs of indorſees to ſatisfy themſelves with reſpect to the 
ſolvency of the indorſor. In the caſe of Ellis v. Warnes, there 
was an-immediate ſecurity given to the third perſon ; and ſo in- 
indeed it is ſuppoſed to be, in the caſe put by Lord Narr, in 
Huſſey v. Jacob, as reported by Salkeld (a). 

The court took till this day to confider; and now Lord 


MANSFIELD delivered their opinion to the following effect. 


Lord MansFitELD,—We have conſidered this caſe very atten- 
tively, and, I own with a great leaning and with. on my part, that 
the law ſhould turn out to be in favour of the plaintiffs. But 
the words of the act are too ſtrong. Beſides, we cannot get over 
the caſe on the ſtatute againſt gaming, which ſtands on the ſame 
ground. This is one of thoſe inſtances in which private muſt 
give way to public convenience. It is leſs miſchievous that the 
law ſhould be as it is with reſpec to bills and notes, than other 
ſecurities ; becauſe they are generally payable in a ſhort time, ſo 
that the indorſee has an early opportunity of e ans. to the in- 
dorſor, if he cannot recover upon the bill. 


The | bo to be delivered to the defendant [#161 


(a) Calk, 344- 
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TayLoR againſt WHITEHE AD. 


RESPASS for breaking and entering the cloſe of the 


plaintiff, at the pariſh of Ozley, in Yorkſhire. The de- 
fendant pleaded: 1. The general iſſue: 2. A right of way, by 
preſcription, through a lane of the plaintiff's contiguous to the 
locus in quo, to Otley bridge on the river Mare; that the tenants 
and occupiers of the locus in quo were, from time whereof, &c. by 
reaſon of their tenure, bound to repair the lane, and the banks 
thereof next to the river ; that, at the ſeveral times when, Se. 
the lane was out of repair and overflowed with water, ſo that 
the defendant could not uſe the way without imminent danger of 
the loſs of his life, and goods; and that he nece//arily went into, 
through, and over, the locus in quo, as near to his ſaid way as 
he poſſibly could, as it was lawful for him to do for the cauſe 
aforeſaid : 3. That the locus, &c. lay contiguous to a lane of the 
plaintiff's, and that the ſaid lane was adjoining to the. river 
Wharfe ; that the defendant had a right of way, by preſcription, 
through and over the lane; and, that, becauſe the lane and way 
were overflowed with water from the ſaid river ſo much that the 
defendant could not at the ſeveral times, Cc. paſs or repaſs, he did 
neceſſarily go out of the ſaid way, as near to the ſaid way as he 
poſſibly could, into, through, and over, c. 

The plaintiff having fraverſed the preſcription to repair laid 
in the firſt ſpecial plea, and the right of way laid in the laſt, the 
cauſe came on to be tried, before Lord LouGxBoRoven, at the 
ſummer Aſſizes for Yorkſhire, 1780; ad the jury found for the 
plaintiff, on the general iſſue and the firſt | plea, and for the 
defendant on the laſt. 

In Michaelmas Term (a), a rule was obtained, to ſhew cauſe, 
why there ſhould not be a new trial on the iſſue found for the de- 
fendant, as having been found againſt evidence, which rule was, 
upon argument, diſcharged (5). 

Afterwards, Fearnly obtained a rule to ſhew cauſe, why the 
plaintiff ſhould not be at liberty to enter up judgment on that 
iſſue, as well as the others, notwithſtanding the finding of the 
Jury, on the ground, that, in point of law, although the defen- 


(a) Thurſday, 9th Nov. 1780, [ (5) Friday, 24th Nov. 1780. 
| 9 D dant 
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Thurſday, 
28th June. 


A motion may 
be made in ar- 
reſt of judg- 
ment after 4 
rule for a ne 
trial has been 
diſcharged, 
and at any 
time before 
judgment is 
entered up. 
It is not a 
good juſtifi. 
cation in treſ- 
paſs that the 
defendant 
has a right of 
way over 


part of the 


plaintiff's 
land, and that 
he had gone 
upon the ad- 
joining land, 
becauſe the 
way was im- 


paſſable from 


being over- 
flowed by a 


river. 
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dant had the right of way through the plaiptiff's cloſe, he was 
not entitled to go upon the adjoining land of the plaintiff, when 


the way was out of repair. 
On Saturday, the zd of February, e was to have been 


ſhewn againſt this rule, and Lee objected, that it had been applied 
for too late, for that it was in the nature of a motion in arreſt 
of judgment, and, he ſaid he had always underſtood the prac- 
tice to be, that ſuch a motion could not be made after a new trial 
had been moved for, unleſs the court, upon granting the rule for 
a new trial, ſhould have given leave, if that ſhould be diſcharg- 

ed, to follow it by a motion in arreſt of judgment. It ieemed. 
he ſaid, very unreaſonable, that a party fhould be permitted 
to avail himſelf, in ſo late a ſtage of the cauſe, of an objection that 
might have been taken in the firſt inſtance, by a demurrer to the 
plea, by which mode of proceeding, if the objection was found- 
ed in law, all the expence and vexation of the trial, and the 
motion to ſet aſide the verdict, would have been avoided. In 
anſwer to this, it was obſerved, by Dunning, that it would be 
extremely abſurd if an objection ſhould be ſtated to the court, 
and they ſhould be convinced that the party had not, by law, 
a right to judgment in his favour, that they ſhould yet be neceſſi- 
tated, by any rule of practice, to pronounce an erroneous judg- 
ment in his favour, and ſo force the other party to bring a writ 


of error. 
After ſome conſideration, and 3 with the Maſter, the 


court declared their opinion, that a motion in arreſt of judg- 
ment may be made at any time before judgment is entered 
up, and that the preſent motion, being of the fame nature, was 


not too late. 
It now appeared, that the officer, by miſtake, had entered a 


verdict for the defendant on all the iſſues: upon which it became 
neceſſary for the-plaintiff's counſel, to move for a rule to thew 
cauſe, why the Poſtea ſhould not be amended, from the Judge's 
notes, ag reeably to the finding of the jury, and that the rule then 


before the court ſhould, in the mean time, be enlarged. 


The Poftea was afterwards amended, and, this day, the quel- 
tion on the validity of the laſt plea was argued. 
Le», Davenport, and Mood, for the defendant. They argucd 
as follows.—It is clear Jaw, eſtabliſhed by a number cf calcs, 
Page ly that of * v. French, ia Shawer (a), and Henn s 


(a) 3. R. M. 30. Car. 2. 2 Show, 28. Lev. 234. 
C 3/7 
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Caſe (5), that, where a common highway is out of repair, by 
the overflowing of a river, or any other cauſe, paſſengers have 
a right to go upon the adjacent ground. So, if the water impairs 
the banks of a navigable river, which indeed is conſidered as a 
highway, it is juſtifiable to go upon the neareſt part of the field 
next adjoining (c). No caſes are to be found upon the queſtion 


as to private ways; but there are determinations the principle of 


which is, that, where it becomes impoſſible for a perſon to exer- 
ciſe his right without a treſpaſs on the ſoil of another, the law 
will excuſe the treſpaſs, Thus, in Dite & Dunſtan's Caſe (d), it 
is ſtated [1], from the Year-book of 6 Edw. 4. That, if a man 
« js to lop his tree, and be cannot do it unleſs it fall upon the land 
« of another, then he may well juſtify the felling it upon the 
* other's land, becauſe, otherwiſe, he could not lop it at all.” So, 
in the caſe, of Miller v. Fandrye, reported in Popham (e), A 
% man may juſtify chafing ſhcep with a dog upon another man's 
„ground, if he cannot otherwiſe drive them off his own.” And, 
in that caſe, there is one cited from 22 Edw. 4. 8. where it was 
held, © that, for neceſſity, a man who plows may turn his plow on 
« the land of another; —(BULLER, Fuſttce, *© There a cuſtom was 
laid,” And another from 8 Edw. 4. where it was laid down,“ that, 
* if a tree grow in a hedge, and the fruit fall into another's land, 
* the owner may go upon the land and fetch it.” Theſe are all 
treſpaſſes occaſioned, as in the preſent caſe, by the unavoidable 
interruption of the exerciſe of private rights in the regular way. 
It is of no conſequence, upon this iſſue, who is bound to repair 
the road, becauſe the juſtification is not, that the road was out of 
repair and ought to be repaired by the plaintiff, but that, by the 
overflowing of the river, it was impoſſible for the defendant to 
paſs along the way, and, therefore, he neceſſarily went out of it. 
If the queſtion who ought to repair is ſaid to be the material part 
of the caſe, and thai the iſſue tried on the ſecond ſpecial plea 
was immaterial, the motion ought to have been for a repleader, 
but, as the plaintiff took the iſſue; the court will not grant a re- 
pleader on his application V. Suppoſing it not to be true in all 
caſes, that a perſon having a private way over the land of another 


[1] By counſel, 
(3) 8 Car. 1. Sir V. Fones, 296. (e) B. R. E. 2 Car. 1. Poph., 161.—Bat 
( Young v. N. P. before Lord Holt, | that part cf the Reports is not by Pogbam. 
114. Kaym. 725, (f) Supra, p. 396. 


(2) B. R. M. 28 & 29 El. God. 4. 32. 
may, 
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1781. may, when the way is impaſſable, juſtify going on the adjoining 
ground; yet, ſurely, he may, where the land over which the 
pottery way is, and the adjoining land, both belong to the ſame perſon. 
Warzuzap He, or thoſe under whom he claims, having granted a right of 
way over his eſtate, if the uſual tract becomes impaſſable, the 
right continues, and muſt be exerciſed on the neighbouring 
ground belonging to the grantor. | 
Lord MansF1iFLD mentioned, that BLackxsToNE,in his Com. 
mentaries, expreſſes an opinion, that the law of England corre. 
{ponds with the Roman law, on this point, extending the right 
of going on the adjoining ground, when a road is out of repair, 
to private as well as public ways (a2), and that CoMyns, in his 
Digeſt, ſeems to have entertained the ſame opinion (4), 
Walker, Serjeant, for the plaintiff, inſiſted, that, by the com- 
mon law, the grantee of a private way is bound to repair, unleſs 
there is an expreſs ſtipulation for the grantor to do it. This 
principle he ſaid, was clearly deducible from the ultimate deter- 
mination in the caſe of Pomfrett v. Ricroft (c), where one 
having granted the uſe of a pump, for a term, to another, 
and the pump having fallen into diſrepair, the grantee 
brought his action againſt the grantor, and, upon demurrer, the 
court of King's Bench held, (three Judges againſt TwIisp Ex,) 
that it well lay, for that the grantor was bound to repair, but, 
upon a writ of error to the Exchequer Chamber, their deciſion 
was unanimouſly reverſed. Now, on this record, he ſaid, it was 
expreſsly found, on the firſt ſpecial plea, that the plaintiff was 
not bound to repair, and, by the ſecond, no cuſtom or duty for 
him to repair was alledged. The defendant, therefore, muſt be 
conſidered as bound to repair in this caſe, and, if the road had 
become impaſſable by his neglecting to guard againſt the over- 
flowing of the river by keeping up the banks, it was his own 
fault, and he could not, on that account, be entitled to treſpaſs 


on the neighbouring ground. 
The court topped Fearniy, who was to have argued on the 
fame fide. | | 
Lord MANnsFIELD,—The queſtion is upon the grant of this 
way. Now it is not laid to be a grant of a way, generally, over 
the land; but of a preciſe ſpecific way. The grantor ſays, You 
may go in this particular line, but I do not give you aright to go 


[ 720 ] 


« (a) 3 Bl. Comm. P- 36. (c) B. R. M. 21 Car. 2,1 Caund. 321. : 
16) Com. Dig. Tit. Chimiz. D. 6. . = 
either 
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either on the right or left. Ientirely agree with my brother Walker, 
that, by common law, he who has the ule of a thing ought to 
repair it, The grantor may bind himſelf; but here he has not 
done it. He has not undertaken to provide againft the over- 
flowing of the river; and, for ought that appears, /hat may have 
happened by the neglect of the defendant. Highways are go- 
verned by a different principle. They are for the public ſervice, 
and if the uſual tract is impaſſable, it is for the general good that 
people ſhould be entitled to paſs in another line. 

WILLEs, and ASHHURST, Fuſfices, of the ſame opinion. 
BULLER, Juſtice, —If this had been a way of neceſſity, the 
queſtion would have required conſideration, but it is not ſo plead- 
ed. It does not appear that the defendant had no other road. 
There can be no ground for a repleader, for the plea is ſubſtan- 
tially bad; there is no fact alleged in it which it could ſerve any 
purpoſe to deny, or go to iflue upon. | 
| | The rule made abſolute. 


Z INE again} LANG TON. 


N laſt Eaſter Term, on Wedneſday, the 2d of May, S. Hey- 
00d obtained a rule to ſhew cauſe, why an attachment ſhould 
not iſſue againſt the Prothonotary of the court of Common Pleas 
for the county palatine of Lancaſter, for not obeying a writ of 
certiorari, which had been directed to him, to remove the pro- 
ceedings in this cauſe from that court into this [I]. 

The Attorney General, afterwards, in the ſame term, obtained 
a rule to ſhew cauſe, why a Superſedeas to the writ of certiorari 
ſhould not iſſue. 

Both theſe rules were enlarged till the preſent term, and, this 
day, they were ſpoken to, by the Attorney General, and Wilſon, in 


[1] The writ of certiorari out of this court | a mandate in the language of that court,) un- 
was directed to the Chancellor of the county der the ſeal of the county palatine, but in the 
palatine, and commanded him, that, by | King's name, and commanding him to cer- 
our writ, under the ſeal of our ſaid county | tify the plaint, &c. “ 10 aus, ſo that the fame 
palatine, he ſhould command the Pro- | may appear to us at Weſtminſter, &c.“ 
thonotary to certify the ſaid plaint to him, Neither of the writs aſſigned any particular 
* that you may certify the ſame to us at. ground, but only ſaid, “ we being willing,” 
" Weſtminſter, Sc.“ In obedience to this, a | ſor certain reaſons, to be certified on a certain 
v.71t was made out, directed to the Prothono- | plaint, Sc. 

tary, in the nature of a certicrari, (but called 
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TAYLOR 
againſt 
WHiTEtHEAD 


[721] 


Thurſday, 
28th june. 


A certiorari 
cannot be ſued 
out as of 
courſe, and 
without lay- 
ing a ſpecial 
ground before 
the court, to 
remove pro- 
ceedings from 
the courts of 
the counties 
palatine. 
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CASES IN TRINITY TERM 
ſupport of the rule for a ſuperſedeas, and oy Dunning, on the 


other ſide... 


The circumſtances of the caſe were theſe: Before the time to 


' plead in the action below, was expired, the writ from this 


court, together with another from the Chancellor of the count 


conſequent upon it, (as mentioned in note [1],) were delivered to 


the deputy Prothonotary. As he had never before known an in- 
ſtance of ſuch a proceeding, he deferred returning the writ, and, 
at the next Aſſizes, WIL LIS, Juſtice, granted a rule to ſhew cauſe, 
why the plaintiff ſhould not ſign interlocutory judgment, notwith- 


ſtanding the certiorari; and, upon ſhewing cauſe, and hearing the 
. queſtion, whether the certiorari would lie, argued, he permitted 


the plaintiff to ſign interlocutory judgment, but, on condition, 


that he ſhould not take out execution till there ſhould be an op- 


portunity of moving this court. A writ of enquiry was after. 
wards executed, and damages given, to the amount of 6721. 4s, 
6 d. but final judgment was not ſigned. The affidavits on which 
the rule for the attachment was moved for, did not ſtate any 
particular cauſe, and it came out, when the caſe was argued, that 
the attorneys on both ſides had agreed, that the motion below 
ſhould be made for ſigning interlocutory judgment. 

It was contended, by the Attorney General, and Wilſon, that, 
as there was no inſtance of a certiorari to a county palatine to 
remove a record before judgment ; it mult be preſumed, that the 
court has no right to iſſue ſuch a writ; at leaſt, the novelty of 
the attempt ſhowed there was no neceſſity for exerciſing the 
right, if it really exiſted. It would be highly inconvenient, par- 
ticularly in the county palatine of Durham, becauſe, there, the 
pleadings begin, and the cauſe comes to trial, at the very ſame 
Atlizes ; but, if a certiorari could be brought, defendants would 
in general come provided with one inſtead of a plea ; and, if the 
practice can be ſupported in the caſe of the county palatine of 
Lancaſter, it muſt be equally valid in that of Durham. But, at 
all events, they ſaid, the court muſt have a diſcretion, and it was 
ſufficient reaſon to ſuperſede the certiorari in this caſe, that it 
had been ſued out as of courſe, without any ſpecial cauſe, and 
obviouſly only for the purpoſe of delay, and the court would not 
grant an attachment for not obeying a writ which neyer ought 
to have iſſued. | 

On the other ſide, Dunning ſtated, that there were inſtances of 
writs of this ſort having iſſued, and particularly, one about ſeven 

2 years 


0 
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years ago, which could be produced, where there had been a re= 1781. 
turn, but the cauſe was afterwards made up. The queſtion, on - 


the rule for an attachment, was not, he ſaid, whether the writ ©*<* 


had iſſued properly or not. A certiorari had, in fact, been directed 6 


to the Chancellor of the county palatine, who had not taken upon 
him to queſtion the propriety of it, but had thereupon iſſued his 
mandate to the Prothonotary. The Prothonotary ought to have 
obeyed it, without examining whether the defendant was right or 
wrong in ſuing it out; and then, when returned, the plaintiff 
might have moved to quaſh it, if he had been ſo adviſed. The 
defendant had not ſtated the reaſons for ſuing it out, in the %- 
Javits he had filed, becauſe they were not at all relevant to his 
motion. As to the agreement between the attorneys, that did not 
purge the contempt of the officer, which had been incurred be- 


fore the Aſſizes began. 


Lord MANsFIELD,—The only conſequence of the writ would 
have been, that the cauſe would have gone back to be tried, ſix 
months afterwards, by a jury of the ſame county, and probably 
before the ſame Judge; for records in this court, in cauſes from 
the counties palatine, are ſent to be tried there. There is no 
doubt but this court may, under particular circumſtances, as in 
a caſe which calls ſtrongly for a trial at bar, grant a certiorari to 
remove proceedings from a county palatine [2.] But ſuch a writ 
cannot be ſued out, without laying a ground for it, and, as the 
writ was ſued out, in this caſe, without laying any ground, it iſ- 
ſued' improvidently, and muſt be ſuperſeded ; and, as to the of- 


[2] In Faſter Term, 22 Geo. 3. on Wed- 
hay, the Iſt of May, in a caſe of Williams 
v. Thomas & anotlier, a rule was obtain- 
ed to ſhew cauſe, why a writ of certiorari, 
which had been ſued out by the defendant 
as of courſe, and without any application to 
tie court, to remove the proceedings in an 
action depending in the court of Great Seſ— 
tons for the county of Pembroke, ſhould not 
be ſuperſeded. On Monday, the 13th of 
May, the laſt day of term, cauſe was ſhewn, 
and an 2fidavit of the defendant produced, 


his being himſelf an entire ſtranger there, 


he believed he could not have a fair trial. It 


was ſaid on this occaſion, that there were | 


many inſtances of certioraris to counties pa- 
latine, and to the court of Eh, and ſeveral, 
to remove indiatments from the covrts of 
Great Seſſions in Wales. In general, indeed, 
thoſe were brought by the proſecutor, for 
which there is a fort of reaſon, vig. that it 
being the ſuit of the King, he may try it 
where he pleaſes. But there is one at the 
{uit of a defeadant, in the caſe of Rex v. 
James, J. 10 V. 3. 12 Mod. 197,» 
Iallace, and Douglas, for the plaintiff.— 


Horrer for the defendant. Lord Mansfield 
by which he ſwore that from the influence of 
the plaintiff in the county of Pembroke, and 


ſaid, thet the writ was not of courſe, and as 
it had bcen ſued out in this caſe, without 
laying any ground before the court, it muſt 
be ſuperſeded, 


ficer, 
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CASES IN TRINITY TERM 


ficer, he 1s cleared from any contempt in not obeying it, by the 
agreement between the attorneys. 
The rule for an attachment diſcharged, and the ho? 1 


abſolute [3] [+162]. 


[3] Final judgment was afterwards ſigned, 


and the defendant brought a writ of error in 
this court, upon which the judgment below] 
being affirmed, a rule was obtained to ſhew 
cauſe, why the Maſter ſhould not compute in- 
tereſt on the ſum given by the jury on the 
writ of enquiry, from the day of ſigning final 
judgment below, down to the time of the 
taxation of coſts, a1d why the ſame ſhould not 
be added to the coſts taxed for the plaintiff. 
In Eafter Torm, 22 Geo. 3. on the laſt day of 
that term, S. Hie awood argued againſt the . 


and Wil/en in ſupport of it. 


By 3 Hen. 7. c. 10,—reciting that writs 
of error were often brought for delay,—it is 
% That when judgment ſhall. be 
cc affirmed, or the writ diſcontinued, or the 
< party nonſuited, on a writ of error brought 
« by a defendant or tenant, the perſon 
« apainſt whom it is ſued out, ſhall recover 
« his coſts and damage, for his delay and 
«© wrongful vexation in the ſame, by diſcre- 
« tion of the Fuftice (a) afore whom the 
19 Hen. 7. 
c. 20. recites this act, and that it had not 
been put in force, and enacts, that it ſhall 
Hey- 
that intereſt could not be 
allowed under this ſtatute, becauſe, at the 
time when it paſſed, and until the follow- 
q 724. | ing reign, all intereſt was againſt Jaw (3), 
and, therefore, though the word “ damage 
was uſed in the ſtatute, it muſt be conſidered 
as only tautology, and ſynonimous to ces.“ 
He cited Penruddock v. Errington, B. R. 
„M. 39 & 40 El. Cro. El. 587. Coan v. 
Bexvles, B. R. M. 2 W.& M. 1 Salk. 205, 


enacted, 


se ſaid writ of error is ſued.” 


be thenceforth duly put in execution. 
Twcod contended, 


and Bowwten v. Nic hells, B. R. H, 10 Car. 1 
Cro. Car. 401. as authorities to ſhew ; 


(a) Supra, 561, Note (5). 
(5) Supra, Lowe v. Valler, p. 740. 


that 
the ſtatute of Hex. 7. is to be conſtrued 
ſtrictly. But he chiefly relied on the caſe of 
Eclroy v. Ebisſen, B. R. H. 1 Geo. 1. 10 
Mod. 274. as directly in point.— That was 


| an ation in C. B. on ſeveral promiſes ; 


judgment by default; writ of enquiry ; and 
final judgment ; and that judgment affirmed, 
upon error brought in B. R. Upon this affirm- 
ance, the court was moved, on 3 Heu. 7. c. 10. 
that the defendant in error ſhould, beſides 
his coſts, have intereſt allowed him for the 
ſum adjudged due to him, pending the time 


of the writ of error, from the judgment, The 


queſtion was fully argued, and, againſt the 
application, the practice of the court of Ex- 
chequer Chamber, which was admitted to be 
not to allow intereſt, was relied on, and it 
was inſiſted, that coſts and damages are often, 
in law, ſynonimous expreſſions, and ought to 
be ſo underſtood in conſtruing the ſtatute of 
Hen. 7. On the other fide, it was ſaid, that 


the court of Eæcheguer Chamber, not having 


been erected at the time of the ſtatute, was 


' not within the operation of it, and that, 
though the wor 


ce damna” does ſometimes 
ſignify cofts, yet it never does when join- 
ed with *©* cuftagia ;*?? and that ws and da- 


mages are diſtinguiſhed in every Poftea. The 


court took time to conſider, and then deli- 
vered their unanimous opinion; That the 
* defendant, upon a writ of error brought 
« into B. R. ſhould not have intereſt allow- 
* ed him by way of damages for the ſum 
* adjudged due to him from the time of the 
e firſt judgment, pending the writ of error, 
* for, at the time of making the ſtatute of 
« 3 Hen. 7.c. 10. all intereſt was reputed un- 
« lawful; and, therefore, that ſtatute could 
„not give it. In fact, when intereſt run 
* higheſt, as at 10 per cent. it had not been 
allowed. In the Exchequer Chamber it 
ve had never been allowed, and uniformity of 
© practice was to be wiſhed and endeavour- 
* ed.“ Heyco then obſerved, that it was 
clear, from 2 And. 123. as well as from the 
judgment of the court in the laſt- mentioned 
caſe, that the ſtatute of Hen. 7. extends to 
the court of Exchequer Chamber, and that the 
practice of that court never to allow intere!: 
was not only admitted by the partics and re- 

cognized 


[#162] Vide 2 Bulſir. 158. 
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ocgnized by the court, in that caſe, but alſo 
Gated by Lord Mansfield, in the caſe of Bodily 
*. Bellamy, B. R. M. 1 Geo. 3. 2 Burr. 1094. 
i Blackt. 267. He acknowledged, that, in 
one fort of action, wiz. guare impedit, this 
court had allowed intereſt, as in the caſe of 
the Biſhop of London v. the Mercer's Company, 
B. R. H. 5 Geo. 2. 2 Str. 925.3; an anony- 
mous caſe, M. 4 Car. 1. in Cro. Car. 145. ; 
and the caſe of The Earl of Pembroke v. Boſ- 
tock, M. 5 Car. 1. Cro. Car, 173. but, in 
that ation, he ſaid, the intereſt was allowed 
as a compenſation to the party for being 
kept out of a living, from which, at the 
time of Hen. 7. a legal annual profit would 
have been derived; whereas, at that time, no 
legal annual profit could have been derived 
from « ſum of money; and, therefore, to 
prevent a party from making intereſt, by 
keeping him out of it, after judgment, by 
2 writ of error, was no legal damage,— 
Vilſon, on the other fide, ſaid, that the 
only reaſon he could ſee for the re- enactment 
of 3 Hen, 7. c. 10. by 19 Hen. 7. c. 20. 
was, that the Judges had ſcrupled enforc- 
ing the former ſtatute, on account of the 
ideas entertained, in thoſe days, about the ille- 
gility and ſin of taking intereſt. But 
though it might be unlawful to take intereſt 
in the reign of Hen. 7. and, therefore, it 
migit not, then, be aay damage in the eye of 


the law to be prevented from making in- 


tereſt of a ſum of money, yet, as ſoon as the 
legiſlature permitted intereſt to be taken, the 
lots of the opportunity of making interel! be- 
came a legal damage, to which the act of 
Fen. 7. would apply. He admitted, that 
intereſt was not to be allowed as of courſe 
upon the affirmance of a judgment by a court 
of error, but required an application to the 
court. This had been ſtated by Lord Man/- 
feld, in the caſe of Bedily v. Bellamy, and 
was all that there was in that caſe applicable 
to the preſent —Lord Mansfield mentioned, 

that what he had delivered on that occaſion, 
was the reſult of a ſtrict enquiry into the 
practice of all the courts. He faid, the pre- 

ſent queſtion was a matter of ſome conſe- 

quence, and, therefore, the court would think 

of it till the next term, In T. 22 Geo. 3. (Fri- 

day, the 7th of June, ) his Lordſhip delivered 
the opinion of the court, that damage 

in the ſtatute of Hen. 7. muſt mean ſome- 

thing different from coffs, as both words are 
uſed : that the queſtion was, what was to 
be the rule for aſſeſſing the damage, and 
that, in this caſe, the intereſt ought to be 
the meaſure of the damage, the action be- 
ing for a debt (a) ; but that, in a caſe of an- 

other ſort, the rule might be different. 
The rule was therefore made abſolute. 


(a) The action was indebitatus afſump/it. 


GoopTiTLE, Leſſce of WincKkLs s, againſt Bi I- 
LINGT ON and another. | 


Hs was an ejectment, tried before Lord LousHBOROUOI, 

at the lait Lent Aſſizes for the county of Buckingham. A 
verdict was found for the plaintiff, ſubje& to the opinion of the 
court, on a caſe reſerved, which ſtated, (as far as is material,) as 


follows: 
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again 
LANGrox. 
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Friday, 
29th june. 


Bya deviſe.— 
to A. & B. 


83 2 
for their lives 


and the life of 
the ſurvivor, 
but, in caſe g. 


ſhould marry 


Bernard Chevall, in 1774, made his will, in which, vater alia, 
there was this deviſe:—“ Next, I give and deviſe unto my ſaid 
loving wife, Elizabeth Chevall and unto my daughter Anne 
« Chevall, all that my mefſuage, tenement, or farm (Sc. vis. 
the premiſes in queſtion,) to hold the ſaid meſſuage, tene ment, 


4. and B. take a joint eſtate for life, with contingent remainders in fee- ſimple, to each in the 


g F | «© or 


and have iſ- 
ſue, then, af- 
ter the death 
of A, to B. 
and her heirs, 
but, if . 
{ſhould die 
lingle and 
without iſſue, 
then to A. and 
her heirs, - 
alternatives, 
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e or farm, &c. unto my ſaid wife Eligabeth Chevall, and unto 
* my daughter Anne Cherall, for and during the term of their 
« natural lives, and the. life of the longer liver of them, in equal 
*«. proportions, ſhare and ſharealike. But, in caſe my ſaid daugh. 
* ter Anne Chevall ſhould happen to marry and have iſſue of ber 
« body lawfully begotten, then, and in that caſe, after the deceaſe 
* of my ſaid wife, | give and deviſe all and ſingular the ſaid meſ- 
* ſuage, tenement, or farm, Sc. unto my ſaid daughter Anne Che. 
** wall, and to. heirs and, aſſigns for ever. But, if my ſaid 
* daughter ſhould happen to die fingle and unmarried and without 
* 7/jue of her body lawfully begotten, then and in that caſe, [ 
« give and deviſe all and ſingular the aforeſaid premiſes laſt 
e above-mentioned, unto my faid- wife Elizabeth Chevall, and to 
« ger heirs and aff 71s for ever. — The teſtator died on the 27th 
of December, 1774, leaving Eligabetb Chevall his widow, and his 
daughter Anne Chevall, who was by another wife, his heir at 


law. Elizabeth Chevall died on the zoth of June, 1775. After 


her death, Anne Chevall ſuffered a recovery of the premiſes in 
queſtion, and deviſed them to the defendants. She afterwards 
died unmarried. The leſſor of the plaintiff was the brother and 
heir at law to E/izabeth Chevall. | 

The queſtion was, whether the limitation over to Elizabeth 


Chevall and her heirs, was barred by _ recovery ſuffered by 


Anne Chevall. 
Graham, for the plaintiff, contended, that it was not; for that 


it was either an executory deviſe, and not too remote in its crea- 


tion, or a veſted remainder, after eſtates for life to Elizabeth and 
Anne Chevall and the ſurvivor, and a contingent eſtate tail to 
Anne Chevall. 1. On the firſt point, and which was founded on 
the ſuppoſition that the limitation to the daughter, in caſe ſhe 
ſhould marry and have iſſue, was in fee- ſimple, he admitted, that 
it would be neceſſary for him to diſtinguiſh this caſe from that of 
Luddington v. Kime (a), and other ſubſequent caſes of the ſame 
ſort. In all thoſe caſes, he ſaid, the limitation over was ſuch, that, 
though the contingency on which it was limited ſhould happen 
before the end of the original ſpecified duration of the particular 
eſtate, yet it muſt await the natural expiration. thereof, before it 
could veſt in poſſeſſion. Thus, in Luddington v. Kime, though 


the tenant for life might have iſſue male in his life-time, which 


(a) C. B. E. 9 . z. 1 Ld, Raym. 203. 1 Salk. 224. 3 Lev. 431, and ſtated ſupra, 265- 
was. 


ä a Sa _ W% 
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was the contingency on which the remainder to ſuch iſſue male 
was limited, yet the eſtate to ſuch iſſue male was not to take 
effect in poſſeſſion, till after the regular expiration of the parti- 
cylar eſtate by the death of the tenant for life. This is eſſential 
to the idea of a remainder, according to the definition in Coke 
Littleton, vis. that it is “a remnant of an eſtate, in lands or 
« tenements, expectunt upon a particular eſtate, created together 
« with the ſame at one time, (4).” So, in Chudleigh's Caſe (c), 
it is ſaid;,—* The rule of law is, that he in remainder mult take 
« the land when the particular eſtate determines,. or elſe the re- 
« mainder ſhall be void (4) ;'—In Cholmley's Caſe (e A re- 
« mainder ought to take effect in poſſeſſion when the particular 
« eſtate ends ; And, in Boraſton's Caſe (g), almoſt in the 
ſame words,—** The remainder ought to commence in poſſeſſion, 
« when the particular eſtate ends (5). — In like manner, the 
definition of a remainder in Noy's Maxims is, * That it is the 
« reſidue of an eſtate, at the ſame time appointed over, and muſt 
« be grounded, on ſome particular eſtate given before, granted 
« for years or life, and ſo forth; and ought to begin in poſſeſſion, 
« when the particular eſtate endeth (i). The ſame principle is 
laid down repeatedly in the caſe of Coltbirſt v. Bejuſhin, in Plow- 


den (&) [ 1]. But, here, the limitation to the daughter Anne 


[1] All the definitions here cited, and reli- | nant for life, (which is the term of the na- 


ed on, point only at this eſſential quality of a | tural expiration of the particular eſtate,) 


remainder, that it muſt be ſo limited as that | namely, in conſequence of any forfeiture 


it may, by poſſibility, be capable of veſting in | which he may commit. Some have been 


poſſeſſion, ar rhe lateft, on the regular and na- | inclined to conſider conditional limitations 
tural determination of the particulareſtate; or, | after particular eſtates, (as for inſtance, after 
as it is expreſſed, though rather obſcurely, in | an eſtate for life,) but limited ro veſt in poſ- 


Plewden (25), “ that the particular eſtate | ſeſſion on a contingency which may happen 
« continues when,” (which word there means before the death of the tenant for life, as not 


« until) *© the remainder veſts.” It does not being remainders (1). Thus, if an eſtate is 
ceaſe to be a remainder, becauſe it may veſt given to 4. for life, provided that, when C. 
in poſſeſſion on an event which, from the terms, t eturns from Rome, it ſhall, from thenceforth, 
or from the legal nature, of the original li- be to the uſe of B. in fee, it is ſaid this li- 
mitation, ſhall defeat the particular eſtate be- mitation over is not confined to the remnant 
fore its natural or regular expiration. Every | *Xp<Qant on the particular eſtate before 
remainder limited after an eſtate for life may given 


reſt in poſſeſſion before the death of the te- (%) Fearne, 3d Edit. p. 9, 10, 


(s) B. R. H. 29 El. 3 Co. 19, 4. 
(h) bid. 21. a. 
(:) Noy's Maxims, 31. 


(6) Co, Litil. 143. a. 

(e) B. R. H. 31 El. 1 Co. 120, 4. 
(4) Ibid. 135. a. 

le) Scacc. E. 39 Cl. 2 Co. 50. a. 
{f) Ibia. 5 1. 4. 


Chevall, 


(4) C. B. E. 4 Edw.6 Plowd, 21. 24. . 
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*Chevall, in caſe ſhe ſhould marry and have iſſue of her body, was 

not to wait till the natural expiration of the firſt eſtate for li 
to her, but was to take effect in her life-time, as ſoon as the con- 
tingency on which it was limited, ſhould happen. It is, there. 
fore, not a remainder, but à conditional limitation. As ſoon 
as ſhe had married, and had iſſue, the eſtate, to her and her 
heirs, would have taken effect, and would have enlarged her 
intereſt, and merged her eſtate for life. This limitation to the 
daughter is, therefore, within the principle of the deciſion in 
Pelli v. Brown (a). There, an eſtate was given in fee, defeaſible 
on the event of the deviſee dying without ifſue living the deviſce 


given to A., but may interfere with, and | ter, but to a ſtranger. Indeed, what differ 


n part defeat and ſuperſede, that firſt eſtate, 
inſtead of awaiting its regular determina- 


tion; and, therefore, it does not anſwer the 
definition of a remainder in Co. Littl. 143. a. 


(cited ſufra, p. 755). But this ſeems too great 
a refinement, 
the act of the tenant for life, be defeated, and 
abridged, before its regular expiration, and,. 

thereby, let in the remainder over in the 
maner above-ſtared, and the only difference 
between ſuch limitations and the others, is, 
that, in the others, the eſtate for life is not 
abridged by the act of the tenant for life, 
but by ſome extrinſick event which happens 
alſo to be the contingency on which the 
limitation over depends. But no decided 
caſes that I am aware of, have ever con- 
ſidered limitations of this laſt fort as not 
being remainders. They have all the legal 
incidents and attributes of remainders. They 
may be barred in the ſame manner, (Page v. 
Hayward, 2 Salk. 570.) and are limited to 
veſt in poſſeſſion, at the lateſt, on the regular 


determination of the preceding eſtate; for, 


in the caſe put, if C. ſhould not return 
from Rome till after the death of 4, I con- 
ceive the eſtate to B. could not take effect. 
This, I think, is to be collected from the de- 
termination in this very caſe of Gœodtitle v. 
Billington; for it ſeems that it would have made 
no difference, with regard to the contingent 
limitation over to the daughter in the event 


of her marrying and having iſſue, although 
the joint eſtate with the widow, and the ſur- 


vivorſhip, had been given, not to the daugh- 


Every eſtate for life may, by 


ence, more than what is merely verbal, can 
there be ſhewn to be between an eſtate to 4. 
till C. return from Rome and then to remain 
over to B. and an ellate to A. provided tha: 
when C. returns from Rome, it ſhail, thence. 
forth, be to B? Under both forms of expreſ- 
ſion, A. takes an eſtate for lite defeaſible on the 
very ſame event, and B. a contingent in- 
tereſt depending on the very ſame exent. 
The expreſſions fill, &c.“ and © 7hen, &c. 
in the firſt caſe ſeem to me to be exactly con- 
vertible with ** provided that when, c. 
It ſhall then, &fc. in the other. Now the firſt 
is given as an example of a ſpecies of contin- 
gent remainders, in the very work where the 
ſuppoſed diſtinction is ſtated (4). As to the 
firſt limitation, in either caſe, being to A. in- 
definitely or to A. for life, that can make no 
difference, becauſe a limitation to A. inde- 


finitely carries a life intereſt, as effectually as 


if the words fur life?” were added. The 
law ſupplies them (e). In ſhort, the ex- 
preſſion and idea of a conditional limitation 
was originally adopted to evade the neceſſity 
of the entry of the heir, in order to take ad- 
vantage of the defeaiance of a prior eſtate, 
and all conditional limitations in wills ſeem 
reducible, either to the head of executory 
deviſes, of which ſort was that in Pells v. 
Brown, or of contingent remainders, towhich 
the ſecond limitation to the daughter in this 
caſe of Goodtitle v. Billington ſeems to belong. 


(4) Fearnt, p- 4. 10. 
(e) Co. Litil. 42. a. 


(a) B. R. M. 18 Jac. 1 Cro. Jac, 590. 
3 


Over. 


iN THE TWENTY-FIRST YEAR OF GEORGE 111. 


over. Here, a life eſtate is given, enlargeable on the event of the 
daughter's marrying and having iſſue. In Pells v. Brown, the 
limitation was held to be, not a remainder, but a conditional li- 
mitation, and good by way of executory deviſe. Here, in like 
manner, the ſecond limitation to the daughter is not to be confi- 
dered as a remainder, and, if it 1s not, the ſubſequent limitation 
muſt be an executory deviſe. As an executory deviſe, it is not 
too remote, for it is limited to veſt, if at all, on the death of the 
daughter. 2. But, if the ſecond limitation to the daughter ſhould 
be thought to be a remainder, then it may be neceſſary to con- 
fider, whether the teſtator meant to give her any thing more than 
an eftate-tail by that limitation, and, though the words are, 
« Unto my ſaid daughter and to her heirs and aſſigns for ever,” 
yet ſubſequent words may reſtrain the eſtate to a fee-tail, as in 
the caſe of Doe v. Reaſon (6). Here, there are ſubſequent words 
which ſeem to indicate an intention only to give the daughter an 
eſtate-tail; and, if that conſtruction ſhould prevail, the laſt limi- 
tation over to the wife was a veſted remainder, and, of courſe, 
not barred by the recovery; for it is only contingent on the ſup- 
poſition of the preceding contingent limitation being in fee, it be- 
ing a rule, that all eftates limited after a contingent fee, muſt be 
contingent, on account of the eſtabliſhed maxim, that a fee can- 
not be mounted on a fee. 

During Graham's argument, BULLER, Fu/tice, obſerved, that, 
if Anne Chevall had married and had iſſue, her life eſtate would 
not have merged, as contended by Graham, becauſe it was not 
limited to take effect till the death of the wife. 

Le Blanc, for the defendants, contended, that, whether the 
daughter took at firſt an eſtate-tail, or only an eſtate for life, the 
remainder over to the widow, was barred by the recovery. If ſhe 
took an eftate-tail the caſe was clear, but, if ſhe only took an 
eſtate for life, then, he ſaid, the limitation to the widow was upon 
a contingency with a double aſpect; it was a concurrent remain- 
der in fee, created in the alternative, with a contingent remainder 
in fee to the daughter; and, a recovery having been ſuffered by 
the tenant for life, every body was barred but the heir at law, 
which the daughter herſelf was- in this caſe. He inſiſted, that 
it was impoſlible to diſtinguiſh this caſe from thoſe of Luddington 


(5) B. R. 7. 28 C 29 Geo, 2. 3 Will, 224. and ſtated ſupra, p. 267. 
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v. Kime (a), Doe v. Holme (&) and Goodright v. Dunham (c); 

that the ſecond limitation to the daughter was capable of takin 

effect as a contingent remainder in fee, and, of courſe, that to the 
widow was ſo; and it was an eſtabliſhed maxim, that, whenever 
an eſtate can take effect as a remainder, it ſhall not be conſtrued to 
be an execu:ory deviſe [2]. —He alſo ſaid, he meant to argue, that, 
if the limitation to the widow ſhould be held to be an executory 
deviſe, yet it ought to be conſidered as limited on an indefinite 
failure of iſſue, and, therefore, too remote; but Lord MANsPIELp, 
ſaid, it was impoſſible to maintain that poſition, for that the 
words clearly confined the failure of iſſue to the time of the 


daughter's death. 


Lord MansFitLD,—The rules and principles laid down by 
Mr. Le Blanc are indiſputable. It is perfectly clear and ſettled, 
that, waere an eſtate can take effect as a remainder, it ſhall never 
be conſtrued to be an executory deviſe, or ſpringing uſe. Here, 
the firſt limitation is to two perſons and the ſurvivor, ſo that a 
preceding freehold will be in the ſurvivor, and the eſtate over 
is limited on a contingency upon which a remainder may de- 
pend. It is to the daughter and her heirs, (not ifſue,) if ſhe 
ſhould marry and have iſſue, and it muſt have taken effect after 
the death of the ſurvivor. There is another contingency, on the 
event of the daughter dying unmarried and without iſſue, (not 
on failure of her iſſue,) and, upon that event, the limitation is 
to the widow in fee. But the tenant for life, by the recovery, 


has barred the contingent remainders. 
The Peſtea to be delivered to the defendants. 


was limited on the defeaſance of a defeaſible 
veſted fee. 


[2] In Pelli v. Frown, the limitation over 
could not enure as a remainder, becauſe it 


(a) CJ. E. 9 V. z. 1 Ld. Raym. 203. 257. 241, 2 Black}. 777. and ſtated ſupra 
1 Salk. 224. 3 Lev. 431; and flated ſupra, p. 205. 
p. 265. | (c) M. 20 Geo. 3. e 67 

( C. B. T. 11. & M. 12 Geo. 3. 3 Will. 
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RIGHT, Leflee of Mir c HELL and his wife, againſt 
SIDEBOTHAM and another. 


N an ejectment, tried at the laſt Spring Aſſizes for the 

county of Oxford, before HEATH, TFuſtice, a ſpecial verdict 
was found, which ſtated : That one William Sparrowhawk, be- 
ing ſeiſed in fee ſimple of the premiſes in queſtion, on the 1oth 
of February, 1758, made and duly executed his will, and, there- 
by, deviſed as follows :—** For thoſe worldly goods and eſtates 
« wherewith it has pleaſed Almighty God to bleſs me, I give 
« and diſpoſe in manner following. Inprimis, I give and be- 
« queath to my ſiſter Suſannah Mitchell, one billing. Item, I 
give and bequeath to John Mitchell, fon of Suſannah Mitchell, 
*« one ſhilling, to be paid by my executrix herein- after named, 
<« within three months after my deceaſe. Item, I give and be- 
« queath to my loving wife, Suſannah Sparrowhawh, all the reſt 
« of my goods and chattels and perlonal eſtate whatſoever, 
« Alſo, I do give and demi/e unto Suſannah Sparrowhawk, my 
« (aid wife, Her heirs and afſigns for ever, all my lands lying in 
< the pariſh of Bampton in the Buſh, in the county of Oxford, 
and now in the occupation of Mary Sparrowhawk of Afton, in 
the pariſh aforeſaid. And I give and bequeath to my loving 
« wozje aforeſaid, all my lande, tenements, and houſes, lying in the 
« pariſh of Chipping Norton, (to wit) the houſe I now live in, 
the Sign of the P/ough, ſtanding between the houſes of V. V. 
© and T. A. and now in my occupation, with the yard, garden, 
e and out-houſes, and all other appurtenants thereto belonging. 
„ Laſtly, I do make and conſtitute Suſannah Sparrowbawk, my 
„ ſaid wife, full and ſole executrix of this my laſt will and 
© teſtament. That the teſtator died ſeiſed in fee, on the 2oth 
of September, 1766, leaving the ſaid Suſannah Mitchell, one of 
the leflors of the plaintiff, his only ſiſter and Heir at law, and 
that the teſtator's widow married the defendant Szdebothbam, and 
cied on the firſt of November, 1777. 

The queſtion upon this ſpecial verdict, was, whether the laſt- 
mentioned premiſes in the will, were, by the true conſtruction 
thereof, deviſed to the widow in ee, or only for life. 

Caldecott, for the plaintiff, inſiſted, that only a life eſtate in 
thoſe premiſes was given by the will, and that the reverſion ex- 
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By the follow- 
ing deviſe, 
vi. I give 
e and demi/e 
*«« to A. her 
30 heirs and aj- 
fene for 


„er, all my 


« lands at B. 
« and I give 
© and be- 

*- queath to 
6H. afore- 
« {aid all my 
«© lands at C.“ 
A. only takes 
an eſtate for 
liſe in the 
lands at C. 
and the rever- 
ſion therco® 
ſhall deſcend, 
although the 
will begin 
wich theſe in- 
trodudtory 
words, For 
e thoſe werld- 
ly goods 
And eſtates 
© wherewith 
sit has pleaſ- 
e d God to 
«« bleſs me,“ 
and contain a 
legacy of 15s. 
to the heir at 
law. 
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* peQant on the death of the widow, had deſcended to Suſannah 
Mztchell, the teſtator's ſiſter and heir at law. He ſaid, it was 
clear, that, by the werds of the deviſe, taken by themſelves, 
nothing was given but an eſtate for life, and the court would 

hold themſelves bound by the legal operation of the words, and 
not indulge uncertain conjectures about the intent of the teſta- 
tor. The circumſtances from which an intent to give an eſtate 
in fee might be attempted to be inferred, on the part of the de- 
fendants, were, firſt, the general introductory words at the begin- 
ning of the will, vis. For thoſe worldly goods and eſtates, &c.“ 
and, ſecondly, the legacy of one ſhilling to the heir at law. The 
firſt, it might be ſaid, indicated a determination to diſpoſe of the 
complete intereſt in every thing the teſtator had in the world, and 
the other a reſolution to diſinherit his heir. But, as to the 


| introduQory words, they are almoſt of courſe in wills, and are 


merely deſcriptive, and not meant to relate to the quantity of 
intereſt given in the things deviſed ; and, as to the ſuppoſed dif. 
inheriting clauſe to the heir at law, it muſt be conſidered, that the 
intereſt of the heir at law, is, in no caſe, derived from the bounty 
of the teſtator, but from the diſpoſition of law, and it is ſufficient 
for his title, if the teſtator, either does not give the whole to ano- 
ther perſon, or, deſigning perhaps to do fo, executes his deſign 
with ſo much uncertainty, and ſo inſufficiently, as that it cannot 
be taken notice of by a court of law. The caſes he relied upon 
were, Denn, Leſſee of Gaſtin, v. Goſkin, B. R. M. 18 Geo. 3. 
{+163], and Roe, Leſſee of Callow & others, v. Bolton, C. B. M. 
16 Geo. 3.— The firſt came on in the form of a ſpecial caſe, which 
ſtated, That John Gaſtin, being ſeiſed in fee, by his will, after 
prefacing, As to ſuch worldly eſtate as it hath pleaſed God to 
*« endue me with,” deviſed as follows; © I give and bequeath, 
* all that my freehold meſſuage and tenement lying in G. in the 
e pariſh of D. together with all houſes, farms, edifices and appur- 
* tenants, reputed as part thereof, or belonging to the ſame, to 
« Matthew Robinſon, George Robinſon, and Thomas Robin ſon, 
* equally to them my ſiſter's ſons ;” That the will then proceed- 
ed to give ſeveral pecuniary legacies, of different amounts, to dif- 
ferent relations, and, among others, ten ſhillings to the leſſor of 
the plaintiff; That the teſtator died ſeiſed in fee, and, afterwards, 
Matthew and George Robinſon died; That Thomas Robinſon was 


[4253] Since reported, Carp. 657, 
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alive, and that the leſſor of the plaintiff was the teſtator's heir at 1781. 
law. The main queſtion was, whether the three nephews took an 
eſtate in * fee, or only for life, and it was argued, for the defend- _—_ 
ant, that they took an eſtate in fee, as muſt be collected from the Sion 
prefatory words, and the legacy to the heir at law; but Lord . 
MANSFIELD ſaid, though he ſuſpected the teſtator's intent was 172] 
to give the whole intereſt, as he did not appear to have had any 

other lands [1], and had given a diſinheriting legacy to his heir at 

law, the court could not connect the prefatory with the deviſing 

clauſe, and, in the deviſing clauſe, there were not any words by which 

the court could be warranted in conſtruing it to be an entire diſpo- 

ſition of the eſtate.» WiLLEs, Juſlice, was abſent; but As To, 

and ASHHURST, Juſtices, concurred, and As rox mentioned a caſe 

of Right, Leſſee of Shaw & another, v. Ruſſell, in the court of Ex- 

chequer, H. 1 Geo. 3. where introductory words, like thoſe in 

the preſent caſe, were held to be mere matter of form, and not ma- 

terial; and the day after he brought his note of that caſe into 

court, and read it, and it appeared, that the will there began, 

« As touching the diſpoſition of ſuch temporal eſtate as it has 

« pleaſed God to beſtow on me,” and then the teſtator proceeded 

to give his houſe to his ſon Samuel Ruſſell, and after his death, 

then to the two ſons of Samuel, Thomas and Willam, and then, 

at laſt, gave a legacy of one ſhilling to the huſband of his heir at 

law; and the determination was, that Thomas and William only 

took for life, and that the reverſion deſcended; and As TON, 

Juſtice, obſerved, that that was a ſtronger caſe than Denn v. Gaſtin, 

becauſe, if Samuel had ſurvived his two ſons, they would have 

taken nothing by the will. In Roe, Leſſee of Callow & others, v. 

Bolton, there were theſe introductory words in the will: * As 

* touching ſuch worldly eſtate wherewith it hath pleaſed Al- 

mighty God to bleſs me with.” The teſtator then gave all his 

real and perſonal eſtate to his wife for life, and then came this de- 

vile; „Item, I give unto my fon Paul Cardale, all that my land 

« lying and being in the pariſh of Dudley, in the county of Mor- 

** ce/ter, near unto a certain place called 7znjly Hill, into three parts 
divided, at or immediately after my wife's deceaſe.” Then came 

ſeveral legacies of perſonal and leaſehold property to his ſon 1/aac 

Cardale, and his daughter Elizabetb Maſon, after his wife's death, 


] And therefore it was not neseſſary to diſtinguiſn thoſe deviſed, by local deſe;iption. 
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and then followed this clauſe; © Item, my will is, that all m 

40 grand- children that are living twelve months after my Wife's de. 
<« ceaſe, ſhall have five thillings each of them, asa token of the love 
« that I bear unto my generation [I].“ The leſſors of the plain- 
tiff were the teſtator's heirs at law, being his grand- daughters by 
his eldeſt ſon William Cardale, and the queſtion being, whether 
Paul Cardale took an eſtate for life or in fee, the court held, that 
he only took an eſtate for life; yet in that caſe, likewiſe, there 
was the ſame ſort of introductory clauſe as here, and alſo a gif. 
inheriting legacy. After ſtating the two foregoing caſes, Callecott 
obſerved, that it appeared, that the teſtator knew the technica] 
words neceſſary to create a fee, having uſed them in the firtt 
branch of the deviſe, and, therefore, he muſt be conſidered as 
having deſignedly omitted them in the other; nay, that the very 
circumſtance of making two branches of the deviſe, ſhowed a 
deſign to give different intereſts, ſince, if he had meant to give 
the ſame eſtate in all the premiſſes, one ſet of words would have 
anſwered the purpoſe.— He alſo cited the caſes of Swayne v. 
F awkener & another, Executors of Middleton (a), and Bev ijton 
V. Huſſe 'y (9). 

Bower, for the defendants, contended, that the intention was 
clearly to give the whole intereſt. The teſtator not only begins 
by expreſſing the purpoſe of diſpoſing of all his property, but 
uſes the double precaution of giving legacies both to his heir at 
law and her ſon. In the caſe of Cole v. Rawlinſon (c), words 
ſufficient to carry a fee-ſimple in the firſt part of a deviſe, were 
connected with a ſubſequent part, ſo as to make that an eſtate in 
fee, which would otherwiſe only have been for life, by the opi- 
nion of PoweLL, Powys, and GovLD, Juſtices, againſt Lord 
HoLT. The words were, I give, ratify, and confirm all my 
sc eſtate, right, title, and intereſt which I now have, and all the 
« term and terms of years which I now have, or may have in my 
15 power to diſpoſe of after my death, in whatever J hold by 


[i] This ſtate of the will in the caſe of | in 2 Blaciſ. 1045, where the court are men- 
Ree v. Bolton, was taken by Mr. Caldecctt, tioned to have taken notice of the teſtator's 
(who favoured me with it,) from an office having aſſigned a whimſical reaſon, wiz. 
copy furniſhed him by his client. If that | « bis love to generation,” for giving the lega- 
copy was correct, there is a ſingular omiſſion | cies to his grand- children. 
of the word n in the account of the caſe 


(a) Dem. Proc. Show. Parl. Ca. 207. (e) 3. R. H. 1 fan. 1 Fall. 234. 2 1d. 
Shinn. 339. Raym. 831. 

(5) B. R. M 6 W. M. Sinn. 385. 562. | 
| 2 | | | « leaſe 
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« leaſe from Sir Jobn Freeman, and alſo the houſe called the Bell 
« Tavern, to Jobn Bulling/ly.” The copulative word“ and,” 
in that caſe, was held ſufficient to carry the preceding words, 
« all my eftate, right, title, and intereft,” over to that part of the 
deviſe which reſpected the houſe called the Bell Tavern. In 
this preſent caſe there are, in like manner, words expreflive of a 
fee-ſimple intereſt in the firſt branch of the deviſe, and that 
branch is connected with the other by the ſame copulative ** and.” 
That material circumſtance was wanting in the caſe of Den 
v. Gaſtin. In ſhort, if the interpoſing words in the ſecond 
branch of the deviſe in queſtion, between the copulative and the 
deſcription of the premiſes thereby deviſed, viz. I give and 
« bequeath, &c.” were wanting, there could be no doubt. It 
would then be an expreſs deviſe in fee; and the unneceſſary uſe 
of thoſe words cannot have the effect of defeating the clear in- 
tent of the teſtator. As to Roe v. Bolton, the reaſoning of the 
court, as ſtated by Mr. Juſtice BLACKsToNE, is rather in favour 
of the preſent defendants, for they clearly thought, that a legacy 
to an heir at law indicating an unequivocal intent to diſinherit 
him, would be ſufficient to give to words like thoſe in the preſent 
caſe, the effect of carrying a fee-ſimple. No ſerious argument 
can be drawn from any ſuppoſed knowledge this teſtator had of 
the technical operation of words, ſince, in the ficit branch of the 
clauſe in queſtion, he uſes the expreſſion *<* demiſe,” inſtead of 
te deviſe.” 

Lord MansFIELD,—I verily believe, that, in almoſt every caſe 
where by law a general deviſe of lands is reduced to an eſtate for 
life, the intent of the teſtator is thwarted; for ordinary people 
do not diſtinguiſh between real and perſonal property: The rule 
of law, however, is eſtabliſhed and certain, that expreſs words of 
limitation, or words tantamount, are neceſſary to paſs an eſtate of 
inheritance. “ All my eſtate” or“ all my intereſt” will do: But 
*all my lands lying in ſuch a place” is not ſufficient. Such 
words are conſidered merely as deſcriptive of the local ſituation, 
and only carry an eſtate for life, Nor are words tending to diſ- 
inherit the heir at law ſufficient to prevent his taking, unleſs 
the eſtate is given to ſome body elſe. I have no doubt bur 
the teſtator's intention here was to diſinherit his heir at law, as 
well as in the caſe of Den v. Gaſein; but the only circumſtance 
of difference between that caſe and this, and which has been 
relied 
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relied on as in favour of the defendants, if the teſtator had any 
meaning by it, (which I do not believe he had, ) rather turns the 
other way, becauſe he uſes different words in deviſing two different 
parts of his eſtate. I think we are bound by the caſe of Dey 
v. Gaſęin, and the other cited in that caſe by Mr. Fuftice AsToy. 
WIILES, Juſtice.— In Cole v. Rawlinſon, (which, however, was 
decided againſt the opinion of Lord Hor ,) the whole deviſe 
was in one ſentence: It was all one deviſe. 
BuLLER, Juſtice, —lIt is impoſſible for us to make this only 
one deviſe, when the teſtator has made it two, 
Judgment for the plaintiff{+164], 


[+164] Yide Ibbetſon v. Beckwith, Canc. | 16 Geo, 3. Cowp. 352. Frogmerton v. Nrighu, 
M. 1735. Ca. Temp. Talb. 157. Ree v. C. B. E. 13 Gee. 3. 2 Blackf. 889. Stiles v. 
Blackett, B. R. H. 15 Geo. 3 Cop. 235. | Walford, C. B. H. 14 Gee. 3.2 Blaclſj. 938. 
Hogan v. Fackſon, B. R. T. 19 Geo. 3, | Gocdr ght v. Allin, C. B. M. 16 Gu, . 
Cop. 299. 3 6. Loveacres v. Blight, B. R M. 2 Blachſt. 1041. 


CHANCELLOR againſf POOL k. 


CTION of covenant for rent in arrear. 

The declaration ſtated, a demiſe, by indenture, under 
feal, from the plaintiff, to one Burrough, his executors, 
adminiſtrators and aſſigns, for twenty-one years, containing 
the uſual covenant, by Burrough, for himſelf, his execu- 
tors, adminiſtrators, and affigns, for payment of the rent, and, 
alſo, a mutual covenant, that the leaſe ſhould be determi- 
nable at the end of the firſt 7, or firſt 11 years, at the option of 
either party, giving fix months' notice to the other. The de- 
claration then ſtated; that, afterwards, by deed-poll, between 
Burrough, the plaintiff, and the defendant, he, the ſaid Burrougb, 
by and with he conſent of the plaintiff, teſtified by his executing 
the ſaid deed-poll, bargained, fold, afizned, and ſet over to the 
defendant, his executors, adminiſtrators and afſigns, as well the 
aforeſaid indenture of leaſe, and the meſſuage, &c, thereby de- 
miſed, as all the eſtate, right, title, intereſt, c. of him the ſaid 
Burrough therein, to hold to the ſaid defendant, his executors, ad- 
miniſtrators, and aſſigns, for all the unexpired reſidue of the 21 
years, in as large and ample a manner, and form, to all intents 
and purpoſes, as he the ſaid Burrough, his executors or admini— 
ſtrators, might, could, or of right ought to have held or enjoyed 
the ſame, had the ſaid deed- poll never been made, he the ſaid 
defencant, 
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defendant, his executors, adminiſtrators, or aſſigns, paying the rent, 
and performing the covenants, in the ſaid indenture of leaſe 
mentioned, and zndemnifying him the ſaid Burrough, his execu- 
tors, and adminiſtrators, againſt the ſame; that it was, [by the 
ſaid deed-poll, agreed between 7he plaintiff, the defendant, and 
Burrough, that the faid term of 21 years ſhould be and con- 
tinue an abſolute leaſe to the end of that term, and, therefore, 
they did releaſe each other from the covenant in the leaſe con- 
tained, for the ſooner determining the ſame ; that the defendant, 

afterwards, by virtue of the ſaid deed-poll, entered and became 
poſſeſſed, G c.; that the plaintiff had always, fince the making 
the ſaid laſt- mentioned deed, performed every thing in the ſaid 
indenture of leaſe, and ir. the ſaid deed-poll, contained, on his 
part to be performed. Then an afjignment of a breach of cove- 

_ nant, by the defendant, by the non-payment of half a year's rent, 

which became due at Chritmas, 1780. 


Plea, that, before the rent ſo in arrear, or any part of it, became 


due and payable, viz. on the third of September, 1779, the de- 
fendant aſſigned the demiſed premiſes, and all his eſtate and in- 
tereſt therein, to one Bucholl, his executors, adminiſtrators, and 
oſſigns, to hold, from the 29th of September, 1779, for the re- 
mainder of the ſaid term, by virtue of which ſaid aſſignment, 
Bucholl, afterwards, and before any part of the rent aforeſaid be- 
came due and payable, viz. on the ſaid 2gth day of September, 
1779, entered and became poſſeſſed, &c. 

General demurrer. 

The queſtion, on this record, was, e upon the ſtate of 
the caſe as ſet forth in the declaration, the defendant was to be 
conſidered as having become an immediate leſſee under the plain- 
tiff, by the operation of the deed-poll, or, at leaſt, as having 
thereby covenanted perſonally with the plaintiff, for the pay- 
ment of the rent; or whether he was only an aſſignee, with a 
mere derivative title from Burrough the firſt leſſee. If the de- 
fendant was a leſſee, or had covenanted perſonally with the 
plaintiff, he was liable for breaches of covenant happening after 
the aſſignment of his intereſt; becauſe, though the privity of 
ate was gone, the privity of contract ſtill remained between 
him and the leſſor: If he was only an aſſignee, there never was 
any privity of contract between them, and, therefore, he ceaſed to 
be liable, as ſoon as his aſſignment to Bucholl put an end to their 


privity of eſtate. 
91 Mood, 
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CASES IN TRINITY TERM 


Wood, for the plaintiff, contended, that, from the circum. 
ſtances of the plaintiff's being a party to the deed-poll, and his 
agreeing, that the term ſhould continue abſolute for the reſidue 
of the 21 years, the court ought to conſider this caſe as very dif. 
ferent from that of a common aſſignment. The deed-poll was, 

in truth, a new grant from the plaintiff; at leaſt the clauſe in 
it, by which it js declared, that the defendant ſhall hold the pre- 
miſes in as ample a manner as Burrough, he the defendant 

* paying the rent, ought to be conſtrued to be a covenant from 
the defendant, perſonally to the plaintiff, for the rent, Ang 
there is a good conſideration, on the face of the deed- poll, for ſuch 
a covenant, namely, the enlargement of the intereſt in the term, 
by making it abſolute inſtead of defeaſible. Now, though an 
aſſignee, merely as ſuch, is not liable to the covenants longer 
than while he keeps the eſtate, yet he may make himſelf liable 
by a new Covenant with the leſſor, inſerted for that purpoſe 
in the deed of aſſignment. No particular ſet of words is 
neceſſary to make a covenant. Any form of expreſſion amount. 
ing to an agreement, if under ſeal, is ſufficient. This has been 
repeatedly determined; Hill v. Carr (a), Brice v. Carre (6), 
Hollis v. Carr. (c) [1]. 

Mingay, for the defendant, inſiſted, that this was a mere aſſign- 
ment. The clauſe relied upon on the part of the plaintiff, if it 
amounts to a covenant, is only a covenant with Burrougb. Who 
is ſtated on the record as the party granting to the defendant ? 
Not the plaintiff, but, Burrough.—** He the ſaid Burrough bar- 
% rained, ſold, aſigned, &c.”—lIf there had been any intention 
of a covenant between the plaintiff and the defendant, there 
could have been no occaſion for ſtipulating that the defendant 
ſhould indemnify Burrougb againſt the payment of rent. Mingay 
then ſtated that there was, in the original leaſe, a clauſe reſtrain- 
ing the leſſee from aſſigning without the conſent of the plain- 
tiff, though it had not been mentioned on the record ; that it 
was on account of that clauſe, that it had been thought proper to 
make the plaintiff a party to the deed-poll; and, if the court 
ſhould think hat a material part of the caſe, he would move for 
leave to amend the plea, by inſerting it. 


of the plaintiff is miſtaken in Cas in 
Chancery, 


[1] This is the ſame caſe with Hill v. 
Carr, only in an carlier ſtage. 'The name 


(a) Canc. M. 28 Car. 2. 1 Ca. in Chanc. (5) B. R. M. 13 Car. 2. 1 Lev, 47. 


294. (c) Canc. E. 28 Car. 2. 2 Mod. 86. 


4 Lord 


IN THE TWENTY-FIRST YEAR OF GEORGE 111. 


Lord MANSFIELD,—l think hat would make no difference. 


The queſtion is, whether the plaintiff is a contracting, or merely 
an aſſenting, party, in the deed-poll. 

ASHHURST, Fuſtice, —The plaintiff ſeems to me to have de- 
cided againſt himſelf, for he has ſtated this as an aſſignment. If 
he had meant to avail himſelf of it, as a contract between the 
defendant and himſelf, he ſhould have ſtated it according to the 
legal operation [2], and as a demiſe from the plaintiff to the de- 
fendant. 

BULLER, Juſtice, —It ſtrikes me, that, if the plaintiff had 
conſidered the deed-poll as a new leaſe, and the defendant as his 
immediate leſſee, he had no occaſion to ſtate the firſt leaſe in his 
declaration. He ſeems to have concluded himſelf. 

Lord MANSFIELD, There is a covenant by the defendant 
for paying the rent in the deed-poll; but it is with the leſſee. 

| Judgment for the defendant. 


[2] Supra, p. 667. 


The KING again the INHABTITANTSS of WiveLiNGHam. 


Y an order of two Juſtices, Mary Bittany, widow, and 
Mary her daughter, were removed from the pariſh of Had- 
denham in the iſle of Ely, to the pariſh of Wivelingham in the 
county of Cambridge; and, upon an appeal, the court of Quar- 
ter Seſſions confirmed the order, ſtating the following caſe : 
Robert Bittany, the late huſband of Mary Bittany one of the 
paupers, came, with the ſaid Mary, and Mary their daughter, 
from the pariſh of Vivelingham, to the hamlet of A/dreth in the 
pariſh of Haddenham, with a certificate from the pariſh of 
Mivelingbam, dated the 12th of December, 1750, which ac- 
knowledged him and Mary his wife, and alſo Fames and Wil- 
lam their children, to be inhabitants legally ſettled in Miveling- 
ham. Robert Bittany continued at Aldreth between five and 
fix years, when he returned to WYivelingham, where he re- 
mained between twelve and thirteen years. He then went 
and reſided at Aldreth upon an eſtate he acquired in the fol- 
| lowing manner. One El:zabeth Bittany being ſeiſed in 
ice of a copyhold meſſuage or tenement in Aldreth holden of 
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CASES IN TRINITY TERM 


the manor of Haddenham, duly ſurrendered the ſame to 
the uſe of her will, and, being alſo ſeiſed of a freehold dove. 
houſe and piece of land in Aldreth, by her laſt will, bearing 
date the 13th of April, 1768, deviſed in the words follow. 
ing ;—* I give and deviſe all that my copy hold meſſuage or tene- 
«© ment wherein I now dwell, with the appurtenants thereto 
„belonging, alſo my freehold dove-houle, and the piece of land 
„ which the ſame now ſtands on, unto T. S. and R. V. and to 
« their heirs, in truſt, to be ſold as ſoon as conveniently can be 
« after my deceaſe, for the beſt price or ſum that can be got for 
* the ſame, and the money ariſing from the fale thereof, (over 
« and above the charge and expences of ſelling the ſame, ) to be 
« equally divided between Robert Bittany and the three daugh- 
« ters of William Bittany deceaſed, ſhare and ſhare alike.” —. 
William Bittany, in the will mentioned, was the elder bro. 
ther, and Robert Bittany a younger brother, and they were the 
nephews of the teſtatrix. Upon her death, which happened 
about 12 years ago, Robert Bittany took poſſeſſion of the copy. 
hold meſſuage. By indentures of leaſe and releaſe, of the 24th 
and 25th of May, 1768, the releaſe being made between TJ. §. 
and R. V. the two deviſees, of the firſt part, Jane Bittany, 
ſpinſter, John Aungier and Mary his wife, late Mary Bittany, 
ſpinſter, and Elizabeth Bittany, ſpinſter, of the ſecond part, 
and Robert Bittany of the third part - Reciting the will of Eliza- 
beth Bittany and that the ſaid Jane Bittany, Fobn Aungier and 
Mary his wife, Elizabeth Bittany, ſpinſter, and Robert Bittany, 
had agreed, with the conſent and approbation of T. S. and 
R. V. that the ſaid Fane Bittany, Jobn Aungier and Mary his 
wife, and Elizabeth Bittany, ſhould take, (and accordingly they 
did take, ) the ready money of the ſaid Elisabeth Bittany, the 
teſtatrix, amounting to 60 J. (after all her juſt debts and funeral 
expences were ſatisfied,) for their ſhares, and that Robert Bittany 
ſhould take the ſaid dove- houſe and piece of ground for his ſhare 
Alt was witneſſed, that, in conſideration of the 1aid agreement, 
T. S. and R. V. did, thereby, grant, bargain, ſell, and convey, 
unto the ſaid Robert Bittany, the ſaid freehold piece of ground, 
with the dove-houſe thereon erected, to hold to him, his heirs and 
aſſigns for ever. In the ſaid releaſe, there was a covenant from 
T. C. and R. W. for quiet enjoyment, and to make further aſ- 
ſurances, and a covenant from Jane Bittany, John Aungier, 


and Mary his wife, and Elizabeth Bittany, to Robert Bittany, 
| his 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 


his heirs and aſſigns, that, for the further performance of the 
| ſaid agreement, and for quieting him in the poſſeſſion, not only 
of the ſaid freehold piece of ground, dove-houſe and premiſes, 
but alſo of the copyhold meſſuage and premiſes with the ap- 
purtenants, and for extinguiſhing any claim they, or any of them, 
might challenge or demand, of, in, or to, the ſame, as heireſſes 
at law of the ſaid Elizabeth Bittany, or otherwiſe how ſoever, 
they did thereby remiſe, releaſe, and for ever quit-claim, unta 
the ſaid Robert Brittany, all manner of right, title, truſt, property, 
claim, and demand whatſoever, of, in, to, or out of, the ſaid 
freehold premiſes, and allo of, in, to, or out of, all and fingular the 
faid copyhold premiſes; and, thereby, ſeverally promiſed to do any 
further act or deed, for continuing the faid copyhold meſſuage 
and premiſes to the {aid Robert Bittany. No farther conveyance 
of the copyhold premiſes was made by the other parties in the ſaid 
indentures named, to Robert Bittany ; but, at a court holden for 
the manor of Haddenbam, on the 17th of April, 1770, Robert 
Bittany was admitted in fee to the ſaid meſſuage or tenement, 
with the appurtenants, as couſin and heirat law [1] of Elizabeth 
Bittany. He reſided in the ſaid meſſuage, and continued in the 
nninterrupted poſſeſſion and quiet enjoyment of the ſaid freehold 
and copyhold eſtates, to the time of his death, being about 11 
or 12 years, and was, during that time, aſſeſſed, and paid to the 
land-tax ; but the ſaid premiſes were not, at any time, of the va- 
lue of 30 J. and they are, at this time, agreed to be ſold for 15 J. 

Howorth ſhewed cauſe againſt quaſhing the orders. The queſ- 
tion, he ſaid, was, whether the reſidence of Robert Bittany, the 
pauper's huſband, at Aldretb, was ſuch a reſidence upon his own, 
property, as would diſcharge the certificate, and gain a ſettle- 
ment. He admitted, that reſidence on an eſtate in which a man 
has only an equitable intereſt is ſufficient, but he contended, 
that Robert Bittany had taken no intereſt of any ſort in the lands, 
by the will, neither legal nor equitable. He had only a right to 
call upon the truſtees to ſell the eſtate, and diſtribute the money 
ariſing from the ſale. As to what intereſt he took by the con- 
veyance from the truſtees and the other legatees, that was a pur- 
chaſe within the meaning of the ſtatute of 9 Geo. 1. c. 7. and, 
the whole being under the value of 30 J. he could not, thereby, 
have diſcharged the certificate, or have gained a ſettlement. 


[1} He was couſin, but not heir at law, the grand meces being the children of an eldo- 
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CASES IN TRINITY TERM 


A. Pemberton, on the other fide, contended, that Robert Bit. 
tany had clearly an equitable title under the will; that all the 
cettui gue truſts had agreed that the truſtees ſhould not ſell; 
and that it is clearly ſettled, that a reſidence on one's own ſtate 
coming either by deſcent or deviſe, whether the legal intereſt 
1s coupled with the equitable or not, and whatever the value; is, 
will gain a ſettlement, and diſcharge a certificate [1], If the 
certificate was diſcharged in this caſe, Chat was ſufficient, for then 
a ſettlement was gained by the aſſeſſment and Payment of the 
land-tax. 

Lord MaAxs FIELD mentioned the caſe of Roper v. Radclyffe 
(a), to ſhew, that a deviſee of the ſurplus ariſing from the ſale of 
lands after payment of debts and legacies, has an equitable in- 
tereſt in the lands themſelves, it being in his option, to pay the 
debts and legacies, and keep the land. | 

WiLLEs, Juſtice, ſaid, the ſame queſtion, as in this caſe, had 
occurred in Rex v. Natland (5b), which was referred to GouLD, 
Juſtice, when upon the circuit, who decided, that a ſettlement 
was gained ; and that his opinion had been, afterwards, recog- 
nized by the court. 

Both the orders quaſhed [+16 5]. 


[1] Vide Rex v. Marwood, H. 29 Geo, 2. Burr. Settl. Ca. No. 124. and Rex v. Ingleton, 
E. 6 Geo. 3. 1b. No. 179. 


(a) Dem. Proc. 1713. 9 Med. 167. 181. (3) M. 15 Geo. 3. Burr. Setil. Ca, No. 


Bac. Abr. Tit. Papiſts, vol. 3. p. 795. 247. 


[+165] In Rex v. North Curry, M. 22 own uſe, having reſided 40 days on a leaſe- 
Geo. 3. the court determined, that a perſon | hold tenement of the inteſtate, for a term of 
folely entitled to adminiſtration, but in whom | years determinable on lives, did not thereby 
the whole would not haye veſted for his | gain a ſettlement, 


GooDRIGHT, 


IN THE TWENTY-FIRST YEAR OF GEORGE 111. 


GooDRIGHT, Leſſee of Als TON, again} WELLs 
and others. 


HIS ejectment was tried before Lord MAN SPIEL D, in 
Middleſex, at the Sittings after laſt Eaſter Term, and a ver- 
dict found for the plaintiff, ſubject to the opinion of the court, on 
a caſe, which, as far as is material to be ſtated, was as follows: 
James Selby, Serjeant at law, agreed for the purchaſe of the 
eſtate in queſtion, and paid for it, but died before any conveyance 
was made of it to him, having by his will, [made ſubſequent to 
the agreement, ] deviſed—* All the reſt of my real and perſonal 
« eſtate whatſoever, and whereſoever to my ſaid wife in truſt, 
« that ſhe do thereout educate and maintain my ſaid ſon, until 
« he ſhall attain the age of 21 years, and until he ſhall have 
« ſufficiently ſettled and ſecured to, and upon, my ſaid wife, 
« what is to be ſettled upon, and given to, her as aforeſaid, and, 
« afterwards, in truſt, to convey and diſpoſe of all the then reſt 
« of my real and perſonal eſtate, and the produce thereof, to my 
« ſaid ſon, his heirs, executors, and aſſigns; but, in caſe my ſaid 
« ſon ſhall die without iſſue before he ſhall attain his ſaid age of 
21 years, then in truſt, Cc. —After the teſtator's death, a con- 
veyance by leaſe and releaſe, of the eſtate in queſtion, was made 
to Mrs. Selby the widow, who died before the ſon attained his 
age of 21 years, which he afterwards did attain, and died in 1772, 
having been always in poſſeſſion of the eſtate after the death of 
his mother, and having deviſed it to charitable uſes, which de- 
viſe was void by the ſtatute of mortmain (a). The leſſor of the 
plaintiff was his heir at law on the part of the mother, and the 
defendants his heirs at law on the part of the father's mother. 

The caſe was argued on Friday, the 2gth of Fune, by Wilſon, 
for the plaintiff, and Batt, for the defendants. 

Milhon, — The queſtion depends on the manner in which the 
ſon took ; whether by deſcent from the father, or from the 
mother. He cannot have taken the legal eſtate by deſcent from 
the father, becauſe he was never ſeiſed. Suppoſe the father had 
deviſed the equitable eſtate to a ſtranger, and the legal conveyance 
had, afterwards, been made, (as now,) to the widow in fee, and 
ſhe had died, the cet᷑tui que truſt mult have called on theheirs of the 


(a) 9 Gre. 2. Cc. 36. 
mother, 
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the equitable 
eſtate ſhall 
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mother, not thoſe of the father, for a conveyance of the legal 
eſtate. Then, if the equitable eſtate deſcended from the father 
to the fon, (which, however, I do not admit, becauſe of the de. 
viſe to the mother,) both the legal and equitable intereſt met in 
him, and, after his death, the legal eſtate certainly deſcended on 
the leſſor of the plaintiff, as his heir ex parte maternd. But, it 
will be ſaid, that he is only a'truſtee for the heirs ex parte pater- 
nd ; that the two eſtates feparated on the death of the ſon, and 
took different courſes, the beneficial intereſt deſcending in the 
paternal line. I believe ſuch a doctrine is not countenanced by 
any authority. There is no caſe, where the legal eſtate and equit- 
able intereſt, after they have both veſted in fee-ſimple in the ſame 
perſon, have been held to ſeparate again, unleſs ſuch perſon has 
done ſome poſitive act to ſever them. Mr. Selby, the ſon, did no 
act which could have that effect. If there were a doubt on this 
ſubject, and it could be ſuppoſed that the leſſor of the plaintiff 
ought to be conſidered as a truſtee, the queſtion is proper for 
another judicature. But how can any truſt be raiſed in this caſe ? 
There is no conſcience to turn the ſcale; no intention, on the 
part, either of Serjeant Se/by, or his ſon, in favour of one ſet of 
heirs, in preference to another. The father only meant to give 
the whole intereſt in the eſtate to the ſon, and did not think about 
the courſe of deſcent from him; and the ſon's intention was, 


that neither ſet of heirs ſhould have it, but a charity. The 


only queſtion then is, (ſuppoſing the equitable eſtate to have 
come by deſcent from the father to the ſon,) whether equity 
ſhall follow the law, or draw the law after it. When the court of 
Chancery had a juriſdiction over uſes, the Chancellor uſed to en- 
quire how the legal eſtate would go in a court of law, and direct- 
ed the uſe to go in the ſame courſe. Here the legal eſtate goes 


ex parte maternd, and, therefore, the equitable intereſt ſhall do fo 


likewiſe. But, did the equitable eſtate deſcend from the father 
to the ſon ? If the will had ſtopped ſhort at the deviſe to the 
mother, there would have been no doubt that it did not. As 
it now ſtands, the whole was deviſed to her in words, and it 
was neceſſary that ſhe ſhould have the fee · ſimple, to enable her 
to perform the truſts. If the ſon had lived till 21, and the 
mother, on his making the ſettlement upon her required by the 
will, had conveyed to him, he would have taken both the legal 
and equitable intereſt, by purchaſe from her, and, as he did not, 
and no ſuch conveyance was made, he took both from her by de- 


2 ſcent. 
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ſcent. 1 have found no deciſion on this ſubje& in the books, but 1781. 
Ihave been informed of a caſe, viz. Doe, Leſſee of Balch v. Putt 
S others, which was determined in the court of Common Pleas, 9 
in Trinity Term, 8 Geo. 3. the circumſtances of which were theſe— Werts, 
It was an ejectment tried before HEwiTT, Faſlice, at the Aſſizes | 
for Somerſetſhire, and a ſpecial verdict found, which ſtated ; that 

Mary Mortimer, being ſeiſed in fee of an eſtate of which the 

premiſes in queſtion were an undivided moiety, on her marriage, 

conveyed to truſtees and their heirs, to the uſe of them and 

their heirs, upon truſt, to permit her to receive the rents 

and profits to her ſeparate uſe during life, and to grant and 

convey the eſtate, or any part thereof, to the uſe of ſuch per- 

ſon or perſons in fee, or otherwiſe, as ſhe, whether married, or 

ſole, by deed, or will, ſhould appoint, and, for want of ſuch 
appointment, to the uſe of the huſband tor life, remainder, 

to her firſt and other ſons in tail, remainder to her daughters in 

tail, as tenants in common, remainder to her right heirs; that 

the marriage took effect, and ſhe died, leaving her huſband and 

an only daughter, an infant ; that the huſband afterwards died, 

and then the daughter died, being {till under age, and without iſſue; 

that the leſſor of the plaintiff, and one Newton, were the heirs 

at law of the daughter ex parte maternd, (being the ſons of two 

deceaſed ſiſters of the mother,) and that, on the daughter's death, 

they entered on the eſtate; that the leſſor of the plaintiff, and 
the ſurviving truſtee, by leaſe and releaſe, reciting as above, and 

that Newton had, for a certain ſum, agreed to purchaſe the leſſor 

of the plaintiff's moiety, —had, in conſideration of the ſtipulated 

price, conveyed that moiety to Newton in fee; that, on the ſame 

day, by leaſe and releaſe, alſo reciting as above, the truſtee had 

conveyed the other moiety in fee to Newfon ; that Newton died 

ſeiſed of all the eſtate, leaving the leſſor of the plaintiff his heir 

at law ex parte maternd, and the defendants his heirs at law ex 

parte paternd. The queſtion on the ſpecial verdict was, whe- 

ther the moiety conveyed by the ſurviving truſtee alone to New- 

ton, (for which moiety only the action was brought,) belonged 

to the leſſor of the plaintiff, or to the defendants [i]. The court 


[1] I have compared the above ſtate of the | the Rolls would not decide the queſtion, but 
facts in this caſe with an office copy of the | made an order retaining the bill for a twelve- 
record of the ſpecial verdict. Balch had | month, with liberty to the plaintiff „ to 
urſt gone into Chancery, and the facts were] aſſert his right by an ejectment,“ in con 
dated in his bill, and admitted by the de- ſequence of which the action was brought. 
tendants in their anſwer, but the Maſter of | Yide ſupra, p. 344. Note *. 

9 L unanimouſly 
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* unanimouſly decided in favour of the latter, though it was con- 
tended, that the legal eſtate ſhould follow the old uſe, which had 
come to Newton by deſcent ex parte maternd.,—This caſe ſeems 
to be directly in point, for Newton took nothing by purchaſe 
from the truſtee but the mere legal eſtate, yet it was determined, 
that the whole ſhould deſcend from him in the paternal line, as 


in other caſes of purchaſe. 


Batt, —Surely it cannot be doubted but the equitable eſtate 
deſcended from the father to the fon, notwithitanding the inter- 
poſition of the eſtate deviſed to the wife, becauſe, on the mother's 
death and his coming of age, being both deviſee and heir at law, 
he was in of his better title. The intent of the creator of the 
truſt was, that the ſon ſhould take an eſtate to himſelf and his 
general heirs; that was a truſt proper to be carried into execu- 
tion ; and, although courts of law have no direct juriſdiction for 
the execution of truſts, they take notice of them to a certain de- 
gree, and will not ſuffer mere truſtees to defeat their cettui que 
truſts, or recover againſt them in ejectment. Uſes and truſts 
were originally the ſame. Both reſted on a confidence in the terre- 
tenant, and it is ſuppoſed, by many reſpectable authorities, that 
it is only from the great liberality which has prevailed in the 
courts of equity, for the laſt century, that any diſtinction has 
been made between them.—(Lord MANSFIELD,—** It was not 
* the liberality of the courts of equity, it was the abſurd nar- 
* rownels of the courts of law, reſting on literal diſtinctions, which 
* in a manner repealed the ſtatute of uſes (a), and drove cettui 
* gue truſts into equity.) - Before the ſtatute of uſes, the uſe 
was conſidered, in moſt reſpects, as the complete ownerſhip of 
the land. The eſtate of the feoffee was ſubtervient to that of the 
cettui que uſe, and the former could do nothing to defeat the 
intereſt of the latter, unleſs by alienation for a valuable confidera- 
tion without notice. The ſtatute compleated the ſublerviency, 
by conſolidating the legal eſtate with the uſe. By analogy to 
uſes thus conſidered, truſt eſtates have been held to be the ſolid 
and ſubſtantial ownerſhip of the land, and truſtees the mere in- 
ſtruments of conveyance. To apply this doctrine : A truſt was, 
here, created by Serjeant Se/by, the owner of the eſtate, in his 
widow, for the benefit of his fon, which ſhe did not live to exe- 
cute. If the had lived, the ſon, or his heir ex parte paterns, if 
he himſelf had died firſt, might have compelled her, or her acir, 


(a) 27 Hen. 8. c. 10. 
(the 
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*(the preſent leſſor of the plaintiff,) to execute it, and, before it 
had been executed, neither ſhe, nor her heir, could have ſet up 
the legal eſtate in an ejectment. If ſhe had conveyed to the ſon, 
thewhole intereſt would, then, undoubtedly have deſcended to the 
paternal heirs; and ſhall the omiſſion and non-feſance by her, as 
a truſtee, of an act, which, had ſhe lived, it was her duty to per- 
form, work ſo very material an injury to them? Lex nemini facit 
mjuriam. Why ſhould a deſcent from a truſtee produce an injury, 
by operation of law, which the truſtee could not have produced 
by a Conveyance in her life-time? This is contrary to the na- 
ture of deſcents, and the principle of remzters already alluded to, 
by which, if a party has two titles, the Jaw conſiders him as 
taking by the beſt. It is ſaid there was no truſt, after the two 
eſtates united in the ſon; and that they cannot afterwards ſeparate, 
and deſcend in different lines, unleſs ſome a& is done to ſever 
them. But no caſe has been cited to prove that poſition; the 
paternal heirs are the more worthy in the eye of the law; the 
father meant the eſtate to go to them, as being the general heirs; 
therefore the leſſor of the plaintiff ought to be conſidered as tak- 
ing ſubject to a truſt for them. I have not been able to find 
any account of the reaſons of the court of Common Pleas, in giving 
judgment in the caſe of Doe v. Putt, and it is not eaſy to con- 
jecture upon what ground they went. According to a note 
which I have ſeen of the arguments of Davy, and Glynn, Ser- 
jeants, the reaſoning of the former on behalf of the defendants 
was very far from being ſatisfactory [2]. Indeed the caſe ſeems 


to 


[2] I have ſeen the note to which Barr 
referred, and it appears, by it, that Davy, 
Serjeant, contended, that the conveyance of 
the legal eſtate by leaſe and releaſe from 
the truſtee, coupled with the original con- 
veyance to the truitees, operated in the ſame 
manaer as a feofiment by a tenant ex parte 
maternd to the uſe of his maternal heirs, 
and a reinfeoſtment of him by the ſeoffee, 
which, even though expreſſed to be to the 
uie of thoſe heirs, ſhall, of neceſſity, enure to 
thoſe ex parte paternd, He alſo inſiſted, 
that there was a manifeſt intention in New- 
ian to alter the courſe of deſcent of his own 
motety ; the one, purchaſed by him from 
Balch, clearly deſcended in the paternal 
line; he could not mean that Balch ſhould 
inherit the other, but muſt have deſigned | 


that both ſhould go in the ſame courſe ; 
nor could any other motive be aſſigned 
for his taking the conveyance from the 
truſtee. At any rate, he ſaid, the leſſor of 
the plaintifFhad no legal intereſt, and, there- 
fore, he mui enforce his right, if he had any, 
in equity. (This lat argument ſounds a lit- 
tle oddly in a cafe which, though there were 
no controverted facts, had been ſent out of a 
court of equity to be decided atlaw.)-—Glyznr, 
Serjeant, on the contrary, contended, that the 
conveyance by the truitee enured to the old 
uſe, and operated as a feoffment bya tenant ex 
tarte maternd, which would enure to the uſe 
of the maternal heirs without any declaration 
to that purpoſe. He admitted the law, as 
to a reinfeoffment, to be as ſtated by Davy, 

but 
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to me not to be diſtinguiſhable from the common one of a legal 
eſtate called in to compleat a title. When a mortgage is ſatis. 
fied, but no reconveyance takes place till after the death of the 
mortgagor, and then his heir calls in the legal eſtate, can it be 
ſaid that the conveyance to him alters the courſe of deſcent ? 
Upon the whole, there being, in this caſe, a lawful truſt created 
for the paternal heirs, by one who had a complete dominion over 
the eſtate, the truſtee is bound not to defeat it, and the court will 
not permit him to avail himſelf of his legal title againſt it, 
or to turn the cettui que truſt round for relief to a court 
of equity. | 5 | 

Wilſon, in reply, —It is true I have not cited any authority to 
prove, that, when the legal and equitable eſtates unite, ſome a& 
mult be done to ſever them; but it follows from the nature of the 
thing. The terretenant has the eſtate, in confidence that he will 
ſuffer the cettui que uſe to enjoy the profits; but, if he is cettui que 
ſe himſelf, ſuch confidence ceaſes, and the uſe, or truſt, merges. 
There will be no injury done in this caſe. An injury is wherea 
perſon is deprived of a right; and, here, the paternal heir had no 
right; neither compleat nor inchoate : Neither us in re, nor ad 
rem. I admit, that, if a conveyance had been compelled, the 
eſtate would have gone to the paternal heirs, becauſe, then, the 
ſon would have been a purchaſor, in which caſe, by a known 
rule of law, the deſcent is always in the paternal line.—(W1LLEs, 
Juſtice,. ] ſhould wiſh to have it argued, whether the leſſor of 
te the plaintiff did not take the legal eſtate charged with the 
te truſt, which was for the paternal heirs, they being underſtood 
te by the word *© hezrs.” Is there any caſe to ſhew that the truſt is 
« extinguiſhed? It ſeems to me, that it would be very unjuſt.”)— 
I own I can ſee no injuſtice, becauſe it appears that Mr. Selby, 


the ſon, did not mean that either claſs of heirs ſhould have the 


eſtate. While an anceſtor, tenant in fee-fimple, lives, the heir 
has no intereſt. The word “ hezrs” in a conveyance, only means 
to deſcribe the extent of the intereſt, and to carry the complete 
ownerſhip. Now, if cettui que truſt of all has alſo the legal eſtate, 
there is nothing left to be the ſubje of a truſt. 


but ſaid that caſe was peculiar.—The autho- | leigh's Caſe, 1 Co, 120. Price v. Langfira, 
Tities cited on both ſides were Bacon on Uſes, | 1 Show. 2. Salk. 337. and Carth. 140 — 
1 Inf. 13. 42. Martin v. Tregonwell, 2 Str. | The caſe had been argued in the preceding 
1179. and 1 Wil/. 2. 66. 2 Lill. Reg. 11. | term, (E. 8 Geo. 3.,) by Jephſon, and Leigh, 
Nelſon's Abr. Title Deſcent, 11 Edwards v. the | Serjeants, 

Counteſs of Warwick, 2 P. Will. 171. Chud- | 


The 


4 
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The court took till this day to confider, when they delivered 1781. 

their opinions, to the following effect. — 

Lord MANSFIELD, (after ſtating the caſe,)—Serjeant Selby, af- Gps iane 

ter his purchaſe, was owner of the equitable eſtate, and had a againf. 

right to go into Chancery to compel a conveyance. After his * 

death, the vendor conveyed to the widow, which conveyance, on 

the condition of the ſon's living till 21, and making a cer- 

tain proviſion for her, was to be abſolutely in truft for him. He [747 ] 

out-lived his mother, and, on her death, the truſt eſtate was com- 

pletely veſted in him, (the ſubſequent limitations in the will being 

on contingencies which never happened, ) and the legal eſtate de- 

ſcended to him from her. Thequeſtion is, to whom the whole eſtate 

deſcended on the death of the ſon; for it did deſcend, the deviſe 

to charitable uſes being void. If it deſcended from the mother, 

the leſſor of the plaintiff takes as heir at law. But, it was con- 

tended, that, though he is heir, there is a truſt for the paternal 

heirs, and it was faid to be ſettled, that the court will not ſuffer 

a truſtee to recover in ejectment, againſt the cettui gue truſt. 

When this was mentioned on the trial, I ſaid, as I did the other 

day in the caſe of Doe v. Pott (a), that this rule is ſubject to the 

qualification, of its being c/early the caſe only of a mere truſt, for 

then, by taking notice of it, the court prevents delay and expence z 

but it will not decide when there is a doubt, but leave the queſ- 

tion to a juriſdiction which regularly takes cognizance of mat- 

ters of truſt, The counſel ſaid, there might, perhaps, be caſes on 

the ſubject, and the parties wiſhed to have the opinion of the 

court. Now, who is to be conſidered as heir at law on this 
ejectment? It would be ſufficient, for the judgment which I thall 

deliver, to ſay, that it is no? a clear caſe, that the leſſor of the plain- 

tiff is a mere truſtee, for, that point being doubtful, he is entitled 

to recover at law, as he certainly has the legal right. But I will 

go farther, and throw out ſome obſervations, to ſhow, that it is 

not only doubtful, but that the inclination of my opinion is, 

that you cannot ſupport ſuch a truſt. A caſe ſo circumſtanced, 

in every particular, probably never exiſted before, and, perhaps, 

never may happen-again. But, caſes muſt often have happened on 

which the general queſtion would ariſe; viz. whether, when 

cettui que truſt takes in the legal eſtate, poſſeſſes under it, and 


(a) Supra, p. 721, 723. 
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dies, the legal and equitable eſtates ſhall open on his death, and 
be ſevered for the different heirs. Conſider it, flit upon autho. 
rity, and ſecondly, on principle. 1. No caſe has ever exiſted 
where it has been ſo held; none where the heir at law of one de. 
"nomination, has, on the death of the anceſtor, been conſidered as 
a truſtee for the heir at law of another denomination, who weuld 


have taken the equitable eſtate, if that and the legal eſtate had 


not united. 2. On principle, it ſeems to me impofhble; for the 
moment both meet in the ſame perſon, there is an end of the 
truſt. He has the legal intereſt, and all the profits, by his beſt 
title. A man cannot be a truſtee for himſelf. Why thould the 
eſtates open upon his death ? What equity has one ſet of heirs, 
more than the other? He may diſpoſe of the whole as he pleaſes, 

and, if he does not, there is no room for Chancery to interpoſe, 
and the rule of law muſt prevail. The cafe in the Common 
Pleas, is an authority, if it went on this ground, and I am told 
it did. There, the cettui que truſl taking the legal eſtate as a pur- 
chaſor, the deſcent was altered. Qudcungue vid datd, there. 
fore; the leſſor of the plaintiff is entitled. If the queſtion is 
doubtful, then, in this court, the legal right muſt prevail; and, if 
the weight of opinion and argument is, that the legal eſtate muſt 
draw the truſt after it, "our caſe is ſtill ſtronger againſt the de- 
fendants. 

WiLLEs, Fuftice, —I entirely agree with my Lord as to the legal 
eſtate, but my doubt is, what is become of the equitable uſe, 
Let us fee how the facts ſtand. The money was paid by the fa- 
ther, but be died before any conveyance, deviſing as ſtated in 
the caſe. Now, what was the ancient uſe ? It was to the heirs 
ex parte paternd. I do not agree, that there is no difference 
as to the different heirs: When the queſtion is between thoſe 
of the paternal and thoſe of the maternal line, the law always 
gives the preference to the former. After the father's death a 
conveyance was made to the widow and her heirs, in truſt. So, ihe 
eſtate in her was not abſolute, but charged with the truſt. Sup- 


poſe the ſon, in his life-time, had called in the legal eſtate, and 


become a purchaſor, there is not a doubt, but, in that caſe, the 


paternal heirs would have ſucceeded. There having been no 


ſuch conveyance to him, the legal eſtate deſcended to him from 
the mother. But I think he took it cloathed with the truſt, and 
ſubject to the ancient uſe. I do not ſay he was a truſtee for him- 


ſelf, but this ancient uſe remained uncontrouled, and revived, as 
3 between 


, 
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between the different heirs, on his death, no act having been 
done to alter it. If, therefore, the queſtion were to come be- 


779 


1781. 


fore me in another court, I ſhould decree a truſt in the leſſor of Goopnrout 


the plaintiff. But he certainly i is entitled to the legal eſtate, and 
that is enough: here. 

ASHHURST, Fuftice, —We a that, ies is a doubt as to 
the truſt, the leſſor of the plaintiff is entitled to the eſtate in this 
court, and, therefore, it is not necef/ary to give any opinion on the 
other point. But, as it has been moved, I will mention, that I am 
inclined to be of opinion, that the truſt, as well as the legal eſtate, 
ſhall go to the heirs ex parte maternd, To ſu pport the contrary 


poſition, it muſt be ſaid; that the ſon took as truſtee for him- 


ſelf and his paternal heirs, for I do not ſce how the eſtate 
ſhall open for the heirs, if he was not himſelf a truſtee. I ne- 
yer knew any caſe where the court held, when an eſtate came by 
deſcent, that . the heir was a truſtee although the anceſtor was 
not. The caſe in the Common Pleas goes a great way to de- 
termine this queſtion ; ; for it ſhews, that, where, the truſt 
and legal eſtates join, they ſhall both go GY to the 
legal citate. 

BULLER, Fuftice,—l1 am entirely of the une opinion with my 
Lord, and my brother ASHHURST, on both points. 
we are all agreed. As to the ſecond, it is obſervable, that no 
caſe has been cited, nor do I believe any ever exiſted, where, in a 
court of equity, an heir of one ſort has been determined to hold as 
truſtee for an heir of the other ſort. In a court of law, try the 
queſtion by the principle ſtated by Mr. Batt, viz. that, where 


two titles unite, the party (hall be in of the beſt, What is the 


better title here? The clear fee-fimple eſtate which deſcended 
from the mother. I think there is a miſtake in taking the heirs 
on either fide into conſideration. They had no intereſt during 
the life of the anceſtor; the whole was in him. The only per- 
ſon to be conſidered is the anceſtor, who was ſeifed in fee both 
of the legal and equitable eſtate. A coſe has been put, which 
does not in my opinion vary the —_ v:Z. the caſe of the 
ſon's having called for a conveyance. However, as the mother 
died before he came of age, and ſhe was not directed to convey 
till then, that caſe does not apply. We are to take the facts as 
they ſtand, To be ſure, if he had taken the legal eſtate by pur- 
chaſe, the paternal heirs would have been entitled, but, as he took 


ſame 


On the firſt, 


it by deſcent from his mother, (and the caſe would have been the 
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ſame, if the 
defendant 
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guilty, and 

a verdict is 
found for the 
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with damages 
under 405. 
and the judge 
does not cer- 
tify, the 
plaintiff ſhall 
have no more 
coſts than da- 
mages. 


[*750] 


ſum fregit. 


ſpecial pleas; and the Judge has not certified. 


C 


CASES IN TRINITY TERM 


ſame if we ſuppoſe her to have lived beyond his age of 21, and 
that he never called for a conveyance,) I think the truſt was 


merged and gone. 
The Poſtea to be delivered to the plaintiff [+166], 


(701661774 Price v. Langford, B. R. E. 2 V. & M. 1 Show. 92. 1 Salk, 337 Cruiſe Eſay on 
Fines, 47, 48. 


Cu and another again Mol N E x and another, 


N Michaelmas Term, 21 Geo. 3. on Monday, the 1 th of MW. | 


vember, Walker, Serjeant, obtained a rule to ſhew cauſe, why 


the Maſter's allocatur of the coſts taxed for the plaintiffs in this 


action ſhould not be vacated, and why he ſhould not tax c the de- 
fendants their coſts on the Poftea. 

The caſe had been argued in the beginning of laſt HilaryT, erm, 
but I was not in court. It then ſtood over till this day, it being 
underſtood, that there was, for ſome time, a difference of opinion 
among the Judges. 

Lord MAnsFIELD now * the caſe, and delivered the una- 
nimous opinion of the court, to the following effect. 

Lord MansF1ELD,—This is an action of treſpaſs quare clau- 
The firſt count ſtates, that the defendants broke 
and entered the cloſe of the plaintiffs, and the graſs of the plain- 
tiffs there then growing, with their feet, in walking, trod 
down, ſpoiled and conſumed, and dug up, and got, divers large 
quantities of turf, peat, ſods, heath, ſtones, ſoil, and earth, of 
the plaintiffs, in and upon the place in which, &c. and took and 
carried away the ſame, and converted and diſpoſed of the ſame to 
their own uſe. There isanother count, upon a fimilar treſpaſs, in 
another cloſe. The defendants have pleaded the general iſſue to 
tbe whole declaration, and two ſpecial pleas to the ſecond count; 
and, on the trial, a verdict has been found for the plaintiffs, on the 
general iſſue, with 15s. damages, and for the defendants, on the 
The queſtion, on 
this record, is, whether the plaintiffs are entitled to any more 
coſts than damages under the ſtatute of 22 & 23 Car. 2. c. 9. 
$ 136 (a). There is a puzzle and perplexity in the caſes on this 
part of the ſtatute, and ajumble in the Reports; and, as the queſ- 


(a) Or ft. 2. c. 5. 4% ba 
t10n 
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on is a general one, we thought it proper to conſult all the 
Judges; and they are all of opinion, that this caſe is within the 
ſtatute, and that the plaintiffs ought to have no more coſts than 
damages. You will obſerve, that what has been called an aſpore 
tavit in this declaration, is a mode, a qualification, of the injury 
done to the land. The treſpaſs is laid to have been committed 
on the land by digging, &c. and the aſþportavit as part of the ſame 
at; and, on the trial of the iſſue, the freehold certainly might 
have come in queſtion. This 1s clearly diſtinguiſhable from-an 
efportavit of perſonal property where the freehold cannot come 
in queſtion, and which, therefore, is not within the act. Thus, 
after trees are cut down, and, thereby, ſevered, from the freehold, 
if a treſpaſſer comes and carries them away, that caſe is not with- 
in the ſtatute, becauſe the freehold cannot come in queſtion. 
Here it might. 

The rule made abſolute as to vacating the allocatur of the 
plaintiffs coſts [F167]. f 


[+167] Vide Cockerell v. Allanſou, B. R. T. 22 Geo, 3. 


*BERMON againſ} WOODBRIDGE, 


N the firſt day of this term, Lee obtained a rule to mev 
cauſe, why there ſhould not be a new trial in this cauſe, 
which had come on before Lord MANSFIELD, at Guilaball, at the 
Sittings after laſt Eaſter Term, when the jury found a verdict for 
the defendant. 
The caſe was this: It was an action on a policy of inſurance, 
on the French ſhip Le Pactole, and her cargo, and the 
voyage was deſcribed in the policy in the following words.— 
« At and from Honfleur, to the coaſt of Angola, during her flay 
* and trade there, at and from thence to her port or ports of 
e d;ſcharge in St. Domingo, and at and from St. Domingo back 
« Honfleur.“ — The clauſe reſpecting the premium was as fol- 
lows.—“ Slaves valued at 800 iv. tournois per head; the ſhip at 
* 1450/. ſterling; other goods, Cc. as intereſt may appear; at 
a premium of 11 J. per cent. — The ſhip failed to Angola, and, 
from thence, after ſtaying ſome time there, to the Veſt Indies. 
On her way from Angola, ſhe put in at Cayenne on the coaſt of 
America, and from Cayenne went to Martinico, confeſſedly out of 
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the courſe to Sr. Domingo. The only witneſs called by the 
counſel for the plaintiff, was the captain. He ſwore, that, in 
purſuing the direct courſe from Angola to St. Domingo, he muſt 


| have paſſed clofe to Cayenne, but that his putting in there was 


unpremeditated, and from neceſſity: that his bow-ſprit was. 
broken on the paſſage from Angola' towards that place, by the 

violence of the weather: his proviſions, too, had run ſhort, al- 
though he had been originally fully victualled, owing to an un- 
uſual and unexpected delay in watering on the coaſt of Angola, 
and becauſe his voyage towards Cayenne had been protracted by the 
accident which had happened to his bow-ſprit: that theloſs of time 
in watering aroſe from his being deprived of the aſſiſtance of the 
crews of the Engliſh veſſels, an accommodation which is conſtant- 
ly given in time of peace, and which it had not been foreſeen 
that he would be deprived of, as the hoſtilities between the two 
nations had not taken place till after his departure from France: 
that, when he left Angola, he thought he had ſufficient proviſions 
for the St. Domingo voyage; for, notwithſtanding the delay 
there, he had enough to latt fix weeks, which was more than the 
uſual length of that voyage, though it ſometimes laſts three 
months: that ſome of his water-caiſks were ſtaved on the way 
from Angola: that, when he left Angola, he did not mean to put 
in any where between that and St. Domingo : that, when he was 
at Cayenne, he found it neceſſary to proceed from thence to Mar- 
tinico, in order to get a ſupply of proviſions there, and that he 
might avoid the Engliſb privateers, which were very numerous in 
the courſe of the direct paſſage to St. Domingo : that he meant 
to have purſued his voyage from Martinico, to St. Domingo, 
in order to take in his homeward bound cargo of ſugars 
there, according to his original deſtination ; but, that, after he 
had been there a few days, an embargo was laid on, and continued 
for ſeven months, ſo that it became neceſlary for him to part 
with his cargo of negroes at that iſland, (which he did for 


a price 3000 J. ſterling under what they would have fetch- 


ed at St. Domingo,) and chate he was obliged to take ſugars in pay- 
ment, no money, nor good bills, being to be had: that, after 
the embargo was taken off, he failed with the convoy for St. 
Demingo, but not to St. Louis his intended port of diſcharge, 
but to Cape Francois, a port in another part of the iſland, ſuch 
being the general orders for the convoy: that, at the end of four 
days, his (hip being a flow 2275 he loſt fight of the convoy, but 

3 | ſtill 
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Nill perſiſted for ſome time in ſailing towards Cape Francois; 1781. 
till his officers repreſented to him, in the moſt urgent manner, 
the danger of purſuing that courſe any further, on account of the Baus 
ſwarms of privateers, which would unavoidably fill thoſe ſeas, as KA 
ſoon as it ſhould be known that the convoy was gone by: that, wie. 
on theſe repreſentations, he determined to alter his courſe, and | 

ſtrike into the direct way to Honfeur, which he accordingly did, 

and was failing towards that port when he was taken. To cor- 

roborate the teſtimony of the captain, beſides reading his pro- 

teſt, which was to the ſame effe& with his evidence, a certificate 

from the directors of the colony of Cayenne and French Guiana 

was offercd to be produced, ſtating the motives which had in- 

duced him to put into that port. Lord MansF1ELD was clear, 

that this was not admiſſible evidence for the plaintiff; but, hav- 

ing deſired to look at it, and having himſelf read it, he ſaid, as 

it had been offered on the part of the plaintiff, it might be read 

as evidence againſt him, and it was accordingly read, and was in 

theſe words ;— We atteſt, that the faid captain touched here 

&« for want of water, and that it was not poſſible for him to find, in 

* this colony, proviſions to be purchaſed, of which he was much 

ein want.“ — This certificate, which muſt be taken to have 

been founded on the captain's own account at Cayenne, his Lord- { 753 
ſhip thought inconſiſtent with his evidence, becauſe it made no 

mention whatever of his bow- ſprit having been broken. The 
defendant called no witneſſes; and Lord ManspitLD left it to 

the jury, to conſider whether the deviation in the voyage from 

Angola to St. Domingo, by putting in to Cayenne and going to 
Martinico, was wilful or neceſſary. They were clearly of opinion, 

that it was not neceſſary. Upon their declaring that opinion, 

as there was a-count in the declaration for money had and re- 

ceived, the counſel for the plaintiff contended, that the voyage 

inſured ought to be conſidered as compoſed of three diſtinct parts, 

or voyages; vis. 1. From Honfleur to Angola; 2. From Angola 

to St. Domingo; 3. From Sf. Domingo to Honfleur; and that, 

as the voyage from St. Domingo td Honfleur had nevet commen- 

ced, the premium ought to be apportioned, and a return made of 

that part which was paid to inſure the riſk from Sr. Domingo to 

Honfleur. Lord MANSFIELD took the opinion of the jury alſo i 
upon that point, and they were clear there ought to be no return. 
Next day, however, his Lordſhip ſaid, he had turned that queſ- 

tion in his mind, and entertained ſome doubts upon it, and, as it 
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was a queſtion of law, defired Lee to move for a new trial upon 
that ground. The motion was made on both grounds, viz.; 
1. On the queſtion of fact, whether, the deviation was wilful ; 
2. On the queſtion of law, whether, ſuppoſing it wilful, _ 
ought to be a return of premium. 

On Saturday, the zoth of June, the caſe was arg ued, by Lee, 
'Howerth, and Douglas, for the plaintiff; and the Attorney Gene- 
ral, Dunning, and Bower, for the defendant. 

In ſupport of the verdict, it was inſiſted; 1. On the firſt 
point, that the certificate produced entirely diſcredited the cap. 
tain, and that it was manifeſt he muſt have ſailed from Angola 
with the intent of going to try the market at Martinico, for it 
could not be believed, that he had ſet fail on a voyage which 
might laſt, according to his own account, for three months, with 


_ proviſions only for fix weeks: That this was a mere queſtion of 


fact and credit, and properly left to the jury, and their judgment 
upon it ought to be concluſive. 2. On the ſecond point, it was 
contended, that the deſcription in the policy was of one entire 
voyage, and one entire riſk, and that, in ſuch caſes, no return is 
ever to be made after the riſk has once commenced. That this 
had been decided in a variety of caſes, but, particularly, in Tyrie 
v. Fletcher (a) [F168], and Loraine v. Tomlinſon (b).—In Tyrie 
v. Fletcher, the policy was upon the ſhip the 1/abel/a, „At and 
© from London to any port or place, where or whatſoever, for 
« twelve months, from the 19th of Auguſt, 1776, to the 19th of 
« Auguſt, 1777, both days included, valued at 1000 J. for account 
of A. B. the maſter, and others that may be concerned with 
«* him, at 9 J. per cent. warranted free from captures and ſeizures 
by the Americans, and the conſequences of any attempts there- 
*« of.” The ſhip was taken by an American privateer, on the 
13th of October, 1776, and the plaintiff brought his action for a 
return of premium, in the proportion of ten twelfths of the 
whole, the riſk having ceaſed before the expiration of the ſecond 
of the twelve months. The cauſe was tried before Lord Mas- 
FIELD, at Guildball, and a verdict found, by conſent, for the 
plaintiff, in order to take the opinion of the court, whether 
there ought to be an apportionment and return of premium; if 
there ought not, a nonſuit to be entered. The caſe was ſolemnly 


(a) B. R. E. 17 Ceo. 3. 1 () H. 21 Geo. 3. ſupra p. 583. 


[+168] Since reported, Coup. 666. 


argued, 
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argued, and the caſes of Stevenſon v. Snow (c), and Bond v. Nutt 
(4), relied on, by the counſel for the plaintiff. But the court 
were clearly of opinion, that there ought to be no return; that 
the caſe was ſimilar to an inſurance upon a life for a year, with an 
exception of death by ſuicide, where, if the life inſured is put 
an end to by ſuicide within the year, there never is any return of 
premium; that the contract was entire, and, when ſo, whether 
for a ſpecified time, or for a voyage, there ſhall be no apportion- 
ment nor return, if the riſk has once commenced ; and that the 
opinion of the court, in Stevenſon v. Snow, and Bond v. Nutt, 
went upon there being two diſtin& riſks [1], which there cer- 
tainly were in thoſe caſes, but not in this. In the preſent caſe, 
if the parties had choſen to do ſo, they might have made three 
inſurances in one policy, by dividing the voyage into three diſtin& 
parts and riſks. There is no long voyage where that may not be 
done. But this contract is not ſo. It is on a voyage from Hon- 
fleur back to the ſame port, by Angola and St. Domingo. Many 


of the policies on our Eaſt India voyages run in the ſame way, 


and there is never any return of premium on them, in whatever 
part of the voyage the loſs happens. The difficulty of appor- 
tioning the premium is inſurmountable. The riſk varies every 
day, and hour, in time of war; and it is impoſſible to aſcertain, 
how much ſhall be appropriated to each different part. The 
premium is mentioned in the groſs— 11 J. per cent. —on the whole 
voyage; not in ſeparate diſtinct ſums for different parts of it. 
Dunning ſaid, he had adviſed the action in the caſe of Tyrze 
v. Fletcher, having then an idea, that Stevenſon v. Snow had 
been decided on the broad ground, that there ſhould be a return 
in all caſes where the riſk could be aſcertained to have ceaſed 
before the end: of the voyage inſured, but that, on the argument 
of Tyrie v. Fletcher, it came out, clearly, that the judgment in 
Stevenſon v. Snow had gone upon the ground of there being two 
voyages. „ 

For the plaintiff, it was contended, 1. That the certificate 
produced was not at all inconſiſtent, or incompatible, with the 


[1] In Bond v. Nutt, the reaſoning of the | bout a return of premium; for the defendant, 
court went upon there being a divilibie riſs, | in that caſe, had tendered the whole premium, 
or two riſks united in the ſame policy; but I and it was taken out of court by the plaintiff 
believe no queſtion was agitated in court a- | before the trial, 


(e) B. R. M. 2 Geo, 3. 3 Burr. 1237. | (4) B. R. E. 17 Geo. 3. ſupra, p. 367, 
1 Blackft, 315. 318. Note, cel. 1, 
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captain' s evidence, It did not follow, becauſe the reafon of want 


of water was there ſtated for his putting into Cayenne, that he 


had not alſo other reaſons for adopting that meaſure. The cap- 
tain alone was examined. He ſpoke to facts and motives within 
his own knowledge; and the jury could not diſbelieve him, with. 
out imputing perjury to him, which they had no right to do in a 
caſe where there was no incongruity in his evidence, and he was 
not contradicted, nor his credit impeached, by any other witneſs, 
The verdi& was founded in part apon-his evidence ; for, as. he 


was the only witneſs on either fide, the fact of the ſuppoſed de- 


viation could only be gathered from what he ſwore; and, if one 
part of his teſtimony was to be adopted, the whole ought. If an 
affidavit, or an anſwer in Chancery, is read in evidence, it cannot 
be mutilated, and part received and part rejected; but the whole 
muſt be taken together. 2. As to the return of premium, it is 
certainly moſt reaſonable, that there ſhould be nothing paid for 
that part of a voyage, in which no riſk is run by the under- 
writer. This ſeems to follow from the very nature of a contract 
of mere indemnity, which a policy of inſurance is; and, in Steven- 
fon v. Suoto, the determination went upon that general principle, 
tot merely on there being two voyages. The caſes of Tyrie 


v. Fletcher, and Loraine v. Thomlinſon, were upon time; and, in 


ſuch caſes, the reaſon why there ſhall be no return, is, that, from 
the nature of the thing, it is impoſſible to aſcertain the degree of 
riſk in the different portions of the time inſured. But, where the 
inſurance is upon a voyage, conſiſting of different parts, from port 
to port, there is nothing ſo eaſy, becauſe the reſpective premiumi 
for the voyage between all the different ports mentioned in the 
policy are always known and ſettled. If there were any thing 
in the ſuppoſed difficulty of apportioning the premium in time of 
war, it ought to be conſidered, that the war had not commenced 
when this contract was entered into. But, if it were neceſlary 
for the plaintiff to ſhew, that, by the very words of the policy, 
there were three different voyages inſured, ſurely they are as diſ- 
tinctly marked out here, as the two were in Stevenſon v. Snow. 
The words at and ſrom, are repeated three times, which 
would have been unneceſfary, if one entire voyage, and one entire 
contract had been in contemplation, In ſhort, the form of ex- 
preſſion here is fully as deſcriptive of ſeveral ſucceflive voyages, 
as the words of the policy were in Stevenſon v. Snow, and in- 


deed much more ſo, if they were as ſtated in Mr. Fufrce 
BLACKSTONE'S 
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BLACKSTONE'S Report of the caſe, for, according to him, the 
words of that policy run, Warranted to depart with convoy for 
« the voyage (a). not as ſtated by Sir James Burrow, ©* War- 
« ranted to depart with convoy from Portſmouth for the 
« voyage (b).” In all caſes where there is an inſurance on an 
outward bound voyage, and alſo on the homeward bound voyage 
from the ultimate port at which the homeward bound cargo is to 
be taken in, though in the ſame policy, the diviſion into two 
voyages, and two riſks, is obvious and natural ; inſomuch that, 
by the French ordinance of 1681, which is, in ſome meaſure, a 
digeſt of the general law of merchants relative to maritime 
cauſes, it is expreſsly provided, that a fixed proportion of the 
premium ſhall be returned, if the homeward bound voyage 
never commence. Si! aſſurance eſt faite ſur marchandiſes pour 
Jaller & le retour, et que le vaiſſeau, tant au lieu de ſa deſtination, 
i ne ſe faſſe point de retour, aſſureur ſera tenu de rendre le tiers 
« de la prime, il n'y a ſtipulation contraire (c).“ There, too, 
the words afſurance pour [aller & le retour,” are much leſs ex- 
preſſive of a diviſible riſk, than thoſe uſed in the preſent policy.— 
Lee mentioned a caſe of Scott & others v. Rae, tried before Lord 


MANSFIELD, at Guildball, as directly in point. The inſurance, 


there, was, at and from Grenada to Boſton, in New England, 
and from thence back to Grenada and London. The ſhip 
failed from Grenada to Biſton, and from thence to Go/dſborough,. 
in New England, and from Gold/borough, directly to London, and 
Lord MANSFIELD held, that the contract was capable of being 
ſevered, that there ought to be a return of premium, proportioned 
to the riſk from Gold/borough back to Grenada and from thence 
to London, and that this proportion might be aſcertained, and 


had been proved by a witneſs to amount to 3/. per cent, [1]. 


Howorth ſtated, that in the caſe of Lavabre v. Walter (a), the 


[1] Nobody at the bar recollected this depart from Grenada for London, on or before 


\ eaſe, Lee cited what Lord Mansfield ſaid, | the iſt of Auguſt, 1772; fo that, according 


from a note taken on the back of the | to the original contract, and independant of 
brief at Guildhall, by Mr. Thoreſoy, who | the agreements mentioned 7nfra, p. 790. there 
was attorney for one of the parties, and who | were two riſks, v/z. one abſolute, from Gre- 
has favoured me with the peruſal of the | zada to Boffon and back to Grenada, and ano- 
brief, from which it appears, that there was ther conditional, wiz. from Grenada to London, 
a warranty in the policy, that the hip ſhould | in like manner as in the caſe of Band v. Nutt. 


(a) 1 Blackft. 315. 
(6) 3 Burr. 1237. 


(c) Ordonn. de la Mar. 168 1, Art. 6. 
(a) NM. 20 Ges. 3. ſut ra, p. 284. 
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under-writers were ſo well ſatisfied that the riſk might be ap. 


portioned, that they had voluntarily made a return of premium. 


Lord MansFIELD faid, the reaſon why he had deſired the 


motion to be made on the point concerning the return of prem;. 


um, and why he ſhould now direct that the caſe ſhould ſtand over 


till the court ſhould conſider of their opinion, was, that, in all 
- mercantile tranſactions, it is infinitely more important that the 
law ſhould be certain and uniform, than that, at firſt, it ſhould 


be one way or the other. 
This day, his Lordſhip delivered the opinion of the court, to 


the following effect. | | 
Lord MANSFIELD,— The motion for a new trial in this caſe, 


is made upon two grounds: 1. That the verdict is againſt evi. 
'dence: 2. That there ought to be a return of premium for the 


voyage from S. Domingo to Honfleur.—1. There was but one 


witneſs examined, —the captain, —and he did give evidence, that 


he was forced to go into Cayenne and Martinico on account of the 
breaking of his bow-ſprit, and the deficiency of proviſions, and 


averred, that the whole was occaſioned by inevitable neceſſity, 
If this was true, there was no deviation in point of law; but there 


were many ſuſpicious circumſtances in his evidence; and the jury 
expreſsly found, on the ſpecific queſtion being put to them, that 
his going out of the direct courſe was wilful, not neceſſary. They 
thought, that, when he ſailed from Angola, he did not intend to 
go to St. Domingo, but meant to try the Martinico market. It 
is ſaid, that, as the cafe reſts entirely on his evidence, you muſt 
take it altogether, and believe the whole ; but though the whole 
of an affidavit, or anſwer, muſt be read, if any part is, yet you 
need not believe all equally. You may believe what makes 
againſt his point who ſwears, without believing what makes for it. 
It was an extraordinary circumſtance, that the ſhip ſhould be ſo 
ſoon in want of water, and a very ſuſpicious one, that the thould 
fall ſhort of proviſions. How came the captain to ſet out on ſuch 
a voyage ſo ſcantily provided? Then, there was a piece of evidence, 
which, though not admiffible yer the plaintiff was very ſtrong 
againſt him. That was the certificate, which was obtained out of 
the regular courſe of buſineſs, and manifeſtly intended to be a juſti- 
fication; and yet mentions nothing of the loſs of the bow-fprit, 
which the captain ſtated, on his examination, as his principal reaſon 
for going to Cayenne. There are alſo other ſtrong circumſtances, 


But, if this point was doubtful, who but the jury were to decide 
| upon 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 


upon it? No new evidence is pretended. It is not pretended, that 
the plaintiff has any of the crew to produce, to explain, or corro- 
borate, the captain's teſtimony. If we were to grant a new trial, on 
the ground of the verdict being againſt evidence, it would be ſend- 
ing the cauſe back to a jury, with an intimation that they ought 
to believe the captain. We are all, therefore, againſt granting a 
new trial on this ground.—2. If, however, the plaintiff ſhould ſuc- 
ceed on the ſecond point, the determination would virtually al- 
low him a new trial on the whole of the cauſe, becauſe no ſpecial 
caſe was reſerved. But, on the fulleſt conſideration, and after 
looking into all the caſes, (though my opinion has fluctuated,) 
we are, now, all clearly of opinion, that there ought not to be any 
return, The queſtion depends upon this : whether the policy 
contains one entire riſk on one voyage, or whether it is to be ſplit 
into ſix different riſæs; for, by ſplitting the words, and taking 
« of” and © from” ſeparately, it will make ſix; viz. 1. At Hon- 
eur; 2. From Honfleur to Angola; 3. At Angola, &c. The 
principles are clear, Where the riſk has never begun, there muſt 
be a return of premium; and, if the voyages, in this caſe, are diſ- 
tint, the riſk from St. Domingo to Honfleur never began. On 
the other hand, if the riſk has once begun, you cannot ſever it, 
and apportion the premium. In an inſurance upon a life, with the 
common exceptions of ſuicide, and the hands of juſtice, if the 
party commit ſuicide, or is executed, in twenty-four hours, there 


thall be no return. The cale is the ſame, if a voyage inſured is 
once begun. Is this one entire riſk ? The inſured and inſurers 


conſider the premium as an entire ſum for the whole, without di- 
viſion ; It is eſtimated on the whole at 11 per cent. And, which 
is extremely material, there is no where any contingency, at any 
period, out or home, mentioned in the policy, which happening, 
or not happening, is to put an end to the inſurance. The argu- 
ment muſt be, that, if the ſhip had been taken between Honfleur 
and Angola, there muſt have been a return. By an implied war- 
ranty, every ſhip muſt be ſea-worthy when ſhe firſt fails on the 
voyage infured, but ſhe need not continue ſo throughout the 
voyage; ſo that, if this is one entire voyage, if the ſhip was ſea- 
worthy when ſhe left Honfleur the under-writers would have 
been liable though ſhe had not been ſo at Angola, &c.; but, 
according to the conſtruction contended for on the part of the 
plaiatiff, ſhe muſt have been ſea-worthy, not only at her de- 
parture from Honfleur, but alſo when ſhe failed from Angola, and 
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1781. when ſhe ſailed from St. Domingo. The caſes of Stevenſon v. 
— Snow, and Bond v. Nutt, were quite different from this. The 
Bianon depended upon this; that there was a contingency ſpecified in the 

againſt d . "> : | 

Woop- policy, upon the not happening of which the inſurance would 
bk. ceaſe. In Stevenſon v. Snow, it depended on the contingency of 

the ſhip failing with convoy from Portſmouth, whether there 
ſhould be an inſurance from that place. This neceſſarily divided 
the riſk, and made two voyages. In Bond v. Nutt, it was held, 
that there were two riſks, upon the ſame principle. 4+ 
Jamaica was one, The other, viz. the riſ rom Jamaica, 
depended on the contingency of the ſhip having failed on or be- 
fore the firſt of Auguſt : That was a condition precedent to the in- 
ſurance on the voyage from Famaica to London. The two caſes 
of Tyrie v. Fletcher, and Loraine v. Thomlinſon, are very ſtrong, 
for, if you could apportion the premium in any caſe, it would be 
in inſurances on time. Therefore, on very full conſideration, 
we think this one entire riſk ; one voyage ; and that there can be 
no return of premium, 3 | 
The rule diſcharged [+169]. 


After Lord MAansFIELD had delivered the opinion of the 
court, as above, he ſaid he had forgot to mention the caſe of Scott 
v. Rae; that he had no recollection of it, but that it appeared 

from the brief, which Lee had brought into court, that there 
had been a new agreement with the under-writers, that the ſhip 
might go to Go/dſborough: that he muſt have looked upon 
that as a new voyage. Lee took notice, that there were two 
| agreements ; one, that the ſhip ſhould load at Go/dſborough, 
to which the defendant had acceded; another, that ſhe ſhould 
come directly from that port to London without returning to 
Grenada, to which the defendant had not acceded ; but Lord 
| >60) MansF1tip faid the firſt agreement was ſufficient to ſupport 
the determination. 


"Fa Js — 


[169] Vide Plantamour v. Staples, B. R. | 24 Geo. 3. Long v. Allan, B. R. E. 25 Geo. 3. 
M. 22 Ges. 3 Meyer V. Greg /on, B. . E. Gale V. Machel, B. R. E. 25 Geo, 3» : 


The 
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HE defendant was ttied before PRERRYN, Baron, at the 
Spring Aſſizes, in 1777, at Gloucefter, on an inditment 
for perjury. The indictment was found by the grand jury for 
the county of Glouceſter. It ſtated, That, on the trial of an 
action brought in the King's Bench, in which the venue was in 
the county of Gloucefter, between Lord Ducie and Doctor Boſ- 
worth, at the Aſſizes holden at Glouceſter for the ſaid county 
of Glouceſter, the defendant was produced as a witneſs, and 
falſely, wilfully, corruptly, and maliciouſly, did, among other 
things, depoſe in ſubſtance as follows, &c,, whereas in truth, 
Cc. and ſo the jurors, aforeſaid, &c. ſay that the defendant, 
Ge. at the ſaid Afﬀizes held at the /aid city of Glouceſter, in 
his evidence, committed falſe, wilful, and corrupt perjury. 
Then another a& of perjury was laid on the ſame occaſion, 
and at the ſame time and p/ace. The record then ſtated, after 
the appearance of the defendant, and a plea of not guilty, 
that the ſheriff of the /aid county of Glouceſter was commanded to 
ſummon a jury of the ſaid county of Glouceſter, for the next Aſ- 
ſizes and general ſeſſion of oyer and terminer to be holden for the 


were had, that, at the Aſſizes and general ſeſſion of oyer and ter- 


the 12th of March, 17 Geo. 3. a jury impannelled and returned 
by the ſheriff of the ſaid county of G/ouce/ter, was choſen, tried, 
and ſworn to try the priſoner. 

Upon the trial, a ſpeczal verdidt was found, which ſtated: 1. A 
charter to the burgeſſes of Glouceſter in the firſt year of Ric. 3. 
whereby that King granted to them, and their ſucceſſors, that 
the town of Glouceſter ſhould be unus integer comitatus per 
/e corporatus, diſtinctus, et penitus ſeparatus, a diffo comitatu Glou- 
ceſtrienſi, in per petuum, et non parcellum ipſius comitatus Glou- 
ceſtrienſis; ef uod idem comitatus fic corporatus, et a difto comi- 
tatu Glouceſtrienſi inctus et ſeparatus, comitatus ville Glouce- 
ſtrie pro perpetuo nominetur; ſalvis tamen et reſervatis nobis, et 
hæredibus noſtris, quod juſtitiarij ad aſſizas in comitatu Glouν⁰,ꝛ 
trienſi capiendas aſſignandi, juſtitiarij ad goalam in comitatu 


2 Glouceſtrienfs 


faid county of Glouceſter, and that, thereupon, ſuch proceedings 


miner holden at Glouceſter, for the ſaid county of Glouceſter, on 


791 


1781. 
Gmp—_mes 


Tueſday, 
3d ä 


Perjurybeing 
committed in 
the booth- 
hall, within 
the limits of 
the city of 
Glouceſter, 
which is 8 
county in it- 
ſelf, on the 
trial ofacauſe 
before a jury 
of the county 
at large; the 
indictment 
may be found 
and tried by 
juries of the 
county at 
large.— The 
King cannot, 
by charter, 
authorize the 
trial of crimes 
out of the 
county where 
they were 
committed. 
—A new trial 
may be grant- 
ed at any time 
before judg- 
ment. 
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1781. Gloucęſtrienſi liberandam aſſignandi, nec non juſtitiarij ad pacem 
in dicco comitatu Glouceſtrienſi conſervandam aſſignandi, . 
The Kine nendas ſeſſiones ſuas, ac etiam vicecomites comitatiis noſtri Gh. 
— ceſtrienſis, in tenendos comitatus ſuos, liberè poſſint, et eorum 
_  quilibet poſſit, ingredi villam prædictam, et eaſdem ſeſſiones et 
comitatus tenere de quibuſcunque rebus et materijs extra dict um 
comitatum ville Glouceſtrie et infra comitatum Glouceſtrienſem 
emergentibus, ſicut ante hac tempora tenere conſueverunt, 
preſenti conceſſione noſtra in aliquo non obſtante.” The char. 
ter then declared, that the. bailiffs of the town of Glouceſter 
ſhould be ſheriffs of the county of the town; that they ſhould 
hold county courts from month to month ; that they ſhould 
exerciſe all the ſame powers, &c. belonging to the office of 
ſheriff, within the limits of the town, as other ſheriffs exerciſe 
in their bailiwicks; that all writs, &c. which would have 
been directed to the. ſheriff of the county, if the town had 
not been made a county in itſelf, ſhould be directed to them; 
and that no other ſheriff or his bailiffs ſhould enter the town to 
do any thing belonging to the office of a ſheriff, except the ſheriff 
of the county of Glouceſter to hold his county courts as afore- 
ſaid: 2. That this charter had been accepted: 4. That it had 
been confirmed by a charter of 5 Hen. 7. and declared to be by 
authority of parliament: 4. A charter in the 33d year of Hen, 8. 
under the privy ſeal, and declared to be by the authority of 
parliament, whereby Hen. 8. incorporated the burgeſſes of 
Glouceſter, by the name of the mayor and burgeſſes of the city of 
. Glouceſter and city of the county of G/ouce/ter, and made it a city, 
and confirmed to the ſaid city the former grants making it a 
county in itſelf: 5. That this charter was accepted: 6. A char- 
ter in the 24th year of Car. 2. confirming all former privileges 
contained in prior charters which had been ſurrendered; and 
containing a clauſe in effect the ſame and nearly in the ſame 
; words with that above ſet forth from the charter of Ric. 3.: 
7. That this charter of Car. 2. was accepted: 8. That, during 
all the time aforeſaid, commiſſions of if Prius, aflize, oyer 
and terminer, and general goal delivery, had been, from time to 
time, granted to divers juſtices, to hear and determine, try and 
adjudge upon, the ſeveral matters and things to ſuch co mmiſſions 
belonging, and ariſing in the ſaid city of Glouceſter, and to 
deliver the goals of the ſaid city; and that other, and ſeparate, 
commiſſions, 
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commiſſions, of the ſame ſort, had, from time to time, during 
all the time aforeſaid, been granted to divers juſtices, to try and 
*determine, &c. upon the ſeveral matters and things to ſuch laſt- 
mentioned commiſſions belonging, and arifing in h ſaid county 
of Glouceſter, and to deliver the goals of the ſaid county: 9. That 
the commiſſions both for the city and the county, had been 
executed at a place in the ſaid city of Glouceſter called the Booth- 
hall: 10. That, during all the time aforeſaid, Ve jurors for the 
city had enquired and made preſentment of ſuch matters and 
things belonging and given in charge to the jurors for the city, 
and arifing in the ſaid city of Glouceſter in the ſaid place called 
the Booth-hall, and that ſuch matters and things ſo preſented by 
the ſaid jurors, when tried, had been tried by a jury of the ſaid 
city of Glouceſter : 11. That the grand and petty juries for the 
county had exerciſed the ſame juriſdiction as to matters ariſing 
within the county: 12. That, during all the time aforeſaid, 
the ſeſſions of the peace for the county had been held in the 
Booth-hall: 13. That the ifſue in the indictment mentioned 
had beeen tried by a jury of the county in the Booth-hall: 
14. That the defendant, being then and there ſworn, did upon 
his oath, in the ſaid place called the Booth-Hall, commit wilful 
and corrupt perjury, in the ſeveral matters charged in the indict- 
ment. | 

The objection to this indictment was, that the offence 
had been committed within he county of the city, and that 
the juries of the county at large had no juriſdiction to find or 
try an indictment for any crime not committed in the county at 
large. / | 
It came on to be argued, on Wedneſday, the 23d of May, 
by Bearcre/?, for the proſecution, and Baldwin, for the de- 
ſendant. | 

The court directed Baldwin to begin. 

He ſaid, the general poſition was clear, that offenders can 
only be indicted and tried by juries of that county in which the 
offence was committed. This nicety was formerly carried ſo 
far, that, till the ſtatute of Edw. 6. (a), if a perſon received 
a mortal wound in one county, and died in another, the crime 
could not be tried in either; 2 Halè's Pl. Cr. 163. 2 Hab. 


(a) 2 3 Edw. 6. c. 24. Vide 1 Hawk, JI. Cr. c. 31. 4 13. 


90. 220. 


\ 


793 
1781. 


The KING 


againſt 
Gov GH. 


[*762] 


wha : 2 4 * "4 — — : 
2 rt SE, - — — 
8 . EH 3 — 
a net er — 2 


Eo Ja - 1. 
1 

* ra 
7 «> 


EET IDW OP 2 S - 2 * Soo 2 — 
\ > * * nd & * 8 — - 

= on 8 - — ben Sono? : - * — 2 — Hot . — 

— TS WW ITE 3 : "ED 2 . FI roi i „** ˙ 1 4 . 
— — w — 2 — bo © — — * ** — A 5 — K — + — 2 x ——— 
PIT 2 A EE. — — 2 IV Por nn eddttetet oa. ai EE — = 3 

— 32 5 N 8 * 1 o © S © "To SDS — N = 2 12 2 

D : 8 l * 2 4 - 8 — 

—— —-„— —— — 2 * 2 2 n L * — 5 2 I 2 
— * : * — — — —_ — 8 - 8 * . 


Fo — 2 
- 8 
2 2 
——— 
—— 
3 


Swe * * 


1 " 0 
14 
i * ; 
145 EURE 
. 1 1 
4" 1x 
o . 
9 15 K 
: ) 3 
N * N 
n 
/ $1 A 
l 
why 
: 50 1 2 
ll 
D 
* 1 
Wb 4 
© $4388 
Wed 
245M mi 
+: SEXS 
. 1 
' 6! 
a 
"ny *1 g 
1 
Ke 
111 
n 
. 4. l 
[111 JR 
: N 
16. * ; 
* + | 
V5 9 
4 mT 
by \ 14 
ie 
ene 
4 bo] x N 
IN Ny 4 
1 
e 
ine * 
Ti F ' 
| * 
i 
. 9 + & 
e 
115 N 1 
(32000 9:44 # 
eie 
t. 
111208 2888 
12 W 
ot 4571 
ene 
b gt i® #5 
" "x 2 TI. 
7 : 7 ! (1 4 
45 3% 
is 14.4 Z 
1.01 $4204 7 
2 þ . 
i ” 4 TRY 
N ' 
* i " 
Mt J 1 
it "O48 mt 
An, 
ee. 
f . 
WH. — 1» , 
Fry... | 
REA 3 
83. 4 
* N N 
Hp: * 
4 . 
eee 
5 t 
77 © - 7 
Ine 
D 
08 1 
1 
5 * 1 
a 
{: 1 
Ki. 
1 I? 14 4 
& | 1 
3 4 7 4 
1 i 
? 7} 
1 3 bo ( 
ENS | 
WILT 
27 ;- a0 
1 
161. 1508 
11. n : 
' * 
+ 4. 88 
" 161 þ 
64 13 19 
1 K ak. 
| 4 |. 0 
2 1 
eee 
1 * 2 771 
+ N $ 
; : 1 
5 34 i} 
191 . 
1 F 4 
4% 4-78 22 
: | G 
98 In | 
5 N 5 1 
1 
e 4 
1 44 39 
1 «4 19 
wy jp * 
| 1 
oF 3... 
It 44 
- 57 8 "I: 
97 
[ * of Ad 
A. * WW. 1 
HF 1 
: 5 * 
15 2 10 
1100 it 
nnn 
1 A i 
13k 238 1 
bal 4} * 
my 1 
44 7 N 0 
1 47 
ie f 
1 4 
Ws 4 
; P 
1 i 
1 VAN 11 
n 1 
> þ * 
, a \ [ 1 
11 [ 
* q 
"of 
v 1 
e 
1 7 AA 
- 1 
1 
iir 
ME 
17-45%: [ 
' 1 1 
« 11 
N 4 Y 
FEET 
bb: 4 
3 „ 
18 
- Ki Wn. | 
g 
: a 7 
* ? 4 
' { 
. 
4 


ag EPS. — — 3 


p 2 — — — * — - — 
* — — —„ — . : — Y _ 
=: — — — 1 2 ——— 2 py — 
W ²¹˙Ü³wA ²˙ m ̃ ̃çét̃ ůàdù4ũ¹ ]ꝗqͤnq⁵ e p P é r ⅛⁰ a 1 u g —. — 


— *-"—_—<—— — 
— __ — 


N .. 
n 
> 
> 5 — - 
= . 
. Fae. 
— * 


794 


178 1 
— 
The King 


againſt 
Gl. 


17631 


CASES IN TRINITY TERM 


220. 34, 35, 36. 4 Blackfi. Comm. 303. Stedman's Caſe, 
Cro. El. 137. Richard Thomas's Caſe, Ibid. (in which, the in. 
dictment being, that the defendant at the caſtle of Lincoln falſely 
depoſed, without ſhewing in what county, he was diſcharged,) & 
1 Salk. 288. Such being the general principle, the counſel for 
the proſecutor muſt endeavour to diſtinguiſh this caſe, by ſome 
of the clauſes in the charters found by the ſpecial verdict, They 
will probably rely on the clauſe in the charter of Ric, 3, But, 
by that clauſe, the juſtices for the county at large are only au- 
thoriſed to enter into the town, and to enquire of things there 
which had ariſen out of the county of the town, The true 
meaning of this charter was, to give the uſe of the Booth-Ball to 
the Judges and juries for the county at large, and to authoriſe 
their proceedings there, relative to matters within their juriſ- 
dition. At the Old Bailey, which is within the city of Longer, 
juries for the county of Middleſex fit to try offences committed 
in that county; but, when perjury has been committed there on 
a trial before a Middleſex jury, ſuch perjury 1s never tried by a 
jury of the county of Middleſex, but by one of the city of London. 
In the celebrated caſe of El:zabeth Canning, after a proſecution at 
the Old Bailey for a crime committed in Middleſex, the indictment 
of the witneſſes for perjury was laid in the city. Inlike manner, 
on a trial at bar in Weſtminfler-hall, from Yorkſhire for example, 

though the cauſe is tried by a 7or4/hire jury, if perjury be com- 
mitted by a witneſs, he muſt be indicted and tried by a M:ddle/ex 
jury. In 2 Hawk. c. 5. § 19. where this caſe of Glouceſter is 
mentioned, and in the authorities there cited, all that is meant 
is, that juries of the county ſitting in the city may find and try 
offences committed in the county. The caſe in Popham 16, 
(alſo reported in Anderſon 291.) which will probably be men- 
tioned on the other fide, ſeems to be in favour of the defendant, 
for the decifon only was, that the juſtices of Aſſize and goal de- 
livery might fit in the city for things which happened within 
the county ; and, in a note at the end of the caſe, it is ſaid, that, 
by the commiſſion for the county, a thing which happens in the 
town cannot be determined, albeit it be felony committed in the 


| hall during the ſeſſions (a).” Conſiderable pains have been 


(a) Poph. 17. 


taken 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 795 


taken to enquire if there is any precedent, or inſtance, in the city 1781. 
of Gloucefler, like the preſent caſe, and none has been found. 
No inconvenience will ariſe, if the court ſhould hold, that this — 
indictment cannot be ſupported, becauſe the verdict ſtates, that Goucn. 
there are grand juries in the city, who may find offences com- 
mitted in the Bootb-ball. | 
Bearcraft, for the proſecution, argued, that the perjury having 
been committed on the trial of a county cauſe, it muſt of neceſſity 
be taken, that, at that time, the ſpot where the offence took 
ce was part of the county at large. It is no uncommon thing 
for the ſame ſpot to be conſidered, for different purpoſes, as 
being within different juriſdictions. The ſpace between the high 7641 
and low water marks, when dry, is within the juriſdiction of the 
ſheriff, but when it is overflowed, the ſheriff and Admiralty 
have diviſum imperium over it [1]. Before the charter of Ric, 3. 
this ſpot was clearly part of the county at large. By the ſta- 
tute of 6 Ric. 2. c. 5. the juſtices of Aſſize and goal deli. 
very are to fit in the county towns of the different counties; by 
13 Edw. 1. c. 30. trials at N Prius are to be held before the 
Judges of Aſſize; and the authority of the Judge at Ni# Prius is 
by the commiſſion of Aſſize, as is laid down by Lord Hol r, Salt. 
454 [+170]. By giving authority to the juſtices for the county 
at large, to try county cauſes within the limits of the town, the 
charter of Ric. 3. made the place where they ſat part of the 
county at large for that purpoſe. The trial on which the per- 
jury was committed was at N., Prius. The whole proceedings 
were void, unleſs the Booth-hall be confidered as being, at that 
time, part of the county. All the Judges in Queen Elizabeth's 
time, in the caſe reported by Popham, agreed, that they might ſit 
in the city for county cauſes, and that the King might, in mak- 
ing a ſeparate county, ſave and except part of the juriſdiction 
within it which the county from which it was taken had in it 
before. By the ſaving in the charter of Ric. 3. all that ap- 
pertains to, and is connected with, the execution of commiſſions 
ior the county is neceſſarily ſaved. It is true, that a felony com- 
mitted in the hall during the Afizes for the county, mult be tried 
in the city, becauſe ſuch offence is entirely unconnected with the 


þ 
2 
* s 

* 
=£ 
Fas 

1 
228 
5 
. 
** 

2 
— > 
* 
1149 
ES 
by 
7 + 
Lonf 
2% 
4 
> 
- © 
76 
* "YE 
8 
- 
LS 
1» 
5 
* 
0 
"= 
2 
y + 
3 
=, 
2 
2 
. 
* * 
E150 
2 
IF 
SEE 
23 
22 
5 
= 
7% 
N 
99 
V 
boy 
7 
3 
IF, 
"Hp 
. 
LA 
A 
1 
N 
HS 
0 
* 
pF 
5.8; 
4 
Ro 
Bm 


[1] Vide 5 Co. 107. 
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execution of the commiſſions for the county. The caſe in 
Popham is more materially reported by Anderſon, and be ſlates, 
that the Judges were of opinion, that it was the intent of the 
charter, that the town of Glouceſter ſhould continue, for the pur- 
poſes mentioned in the exception, to be part of the county at 
large. It may be true, that indictments for perjury before 
Middleſex juries, at the Old Bailey, are laid and tried in London, 
but no inference can be drawn from thence with regard to Gloy- 
ceſter. There may be ſome particular proviſions for that pur. 
poſe in the charters of London, which charters are confirmed b 
act of parliament. Perhaps the proſecution, in the preſent caſe, 
might be in either county. In point of law, the Booth hall 
was, at the time, in the county at large, and, in point of fact, 
and local ſituation, in the county of the city, and, therefore, the 
offence might be ſaid to have been committed either in the one 
or the other. | OE 55 
Lord MANSFIEIL D, It ſeems to me, as at preſent adviſed, to 
be the better opinion, that the crime might be laid in either 
county; but the queſtion now before us is, whether it could be 
laid in the county at large. The doubt before the Judges, in 
the caſe in Popham, was as Mr. Baldwin ſtates it, (viz. whether 
the Judges could fit in the city to try matters arifing in the 
county at large.) But it is material to ſee how it was ſolved. 
In the time of Ric. 3. the town was part of the county at large. 
By his charter it was made a diſtinct county, but with an ex- 
ception, that the Judges for the county at large might ſtill try 
cauſes there. The King cannot by his charter give Judges a 
power to try in one county offences committed in another, That 


Was admitted in the caſe before the Judges, as reported by An- 


derſon, But, it was anſwered, that he had continued the city as 
part of the county at large. If this is ſo, the cauſe in which the 
perjury was committed, was tried in the county at large, and the 
witneſs was examined, and the crime committed, in the county 
at large. This diſtinguiſhes the preſent caſe from that of the 
Old Bailey, which ſtruck me ſtrongly at firſt. The city of Lon- 
don has many charters and cuſtoms confirmed by act of parlia- 
ment, and the cuſtom of trying offences committed in Midaleſex, 
at the Old Bailey, has probably been confirmed by act of parlia- 
ment; for otherwile it would be void. 
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W1IlLiEts, Fuftice,—If it had not been for the caſe of the 
Old Bailey, 1 ſhould have had no doubt; but, with regard to 
that, there is no occaſton to ſuppaſe a grant or cuſtom con- 
firmed by act of parliament, becauſe the whole court ſeems 
to think, that the indictment may be laid either way, and, at 


the OA Bailey, the uſage has been, to lay the indictment in the 


City. 

As; Fuſtice,—No argument can be drawn from the 
practice at the Old Bailey, unleſs we knew more exactly how 
the caſe ſtands; there may be an act of parliament enabling 
the Judges. to try matters there, which ariſe in the county of 
Middleſex, Here, I think, the indictment would have been 
good either way. The King cannot, without an act of parlia- 
ment, give the Judges a power to try in one county, facts 
ariſing in another. Therefore, the meaning of the charter 
muſt have been, to continue the town as part of the county 
at large for the purpoſe of trying county cauſes. 

BULLER, Juſtice, —Il am of the ſame opinion. There is no 
way of ſupporting the judicial proceedings at Gloucefter, from 
the time of Ric. 3. but by conſidering them as having been 
had in the county at large; becauſe I take the law to be 
clearly as my Lord and my brothers have ſtated it. We have 
no authority to compel a jury to come, or to adminiſter an 
oath, -out of the county where the matter ariſes. Therefore, 
the meaning of the charter muſt have been, to leave the place 
as part of the county at large. I am very ſtrongly inclined to 
think the inditment might be laid in either, but, if there is a 
difference, I think this the moſt proper way. 


The defendant was this day brought up for judgment, when 
BuLLER, Juſtice, read the report of the evidence, and Dunning 
was heard on his behalf; after which, the court obſerved, 
that, from the ſtate of the evidence, the conviction appeared 
extraordinary, and hinted that a new trial would be proper. 
Dunning ſaid, he ſhould have made a motion for that purpoſe, 
if he had thought it was competent, after ſuch a long interval 
of time ſince the conviction, Upon this, Lord Manspierp 
declared, that it was ſtill competent, becauſe the report of the 
evidence coming regularly now before the court, if enough ap- 
peared to raiſe an inclination in them to think the defendant 

9 R | ought 
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CASES IN TRINITY TERM, &c, 


ought not to have been convicted, they could only grant a new 
trial, or poſtpone for ever pronouncing judgment ; for that 
there would be an abſurdity in a judgment on a conviction for 
perjury, where a fine of a ſhilling ſhould be impoſed as the 
puniſhment. : DP 

| A new trial awarded (a). 


(2) Vide Birt v. Barlow, E. 19 Gee.3: fapra p. 171. 


The End of Tzmiry Term 21 GEORGE III. 


* =... 
HR 
— 


— 


Bis 5 at 22-5 Gta 


* > * 
= = IRE * _- 
4 2 


* & — 
_———— SS - 
.. eat" REY 


2 
r. „ 2 
—_ — - \ 


Mn os 


— 
— oy + 


— — 
- 2 _ 2 < — 
3 ne dE anne — 5 
— 2 == G3 Sy 
— . — iden es GG. AE 
| * Ix 


T A B*L2._ 


OF THE 


PRINCIPAL MATTERS. 


NM. B. The letter n., by itſelf, or followed by a number, thus, n. [I]. 
n. [2], Sc. indicates that the paſſage referred to is in one of the notes 
marked with numerical characters; n., followed by another letter, thus, 
n. (4), n. (6), Sc. that it is in one of thoſe marked with letters; and 
n., followed by this mark +, thus, n. [+], that it is in one of thoſe 
added in this Edition. | 

Where the point mentioned has been determined in any of the caſes re- 
ported, either in the text or the notes, the name of the caſe and the 
term and year are added; and the mark +, is prefixed to all the new 
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A | ACCEPTANCE, ACCEPTOR. 
ARATEMENT. Vide BILL of Exchange, No. 1, 2, 3, 6, 7, 8, 9, 
14, 16, 22. 


I. F an attorney is ſued by original, in any 
action he may plead his priviege in ACENOWLEDGEMENT.. 


batement; Comerford v. Price, H. 20 C. 3. 
e * * 312 to Bey 1. Evidence of the acknowledgment of the debt 


2. VideINDICTMENT, No. 2. INFORMATION, by an obligor, does not ſuperſede the ne- 
N 14. ceſſity of producing the ſubſcribing 0. 
to the bond, in an action on the bond; 


ABANDONMENT. ; : Page 216 to 217 
2. Nor in an @& by the afjirnees of a bank- 
Vide INSUR ANCE, No. 10, 12. | rupt, waen the petitioning creditor's debt 


ariſes 


A TABLE OF THE PRINCIPAL MATTERS. 


: iGo oe 6 kd; Mot v. Plume, T. 19 C. 4 
Page 216, 217 


3- An acknowledgement by one of ſeveral 
drawers of a joint and everal promiſſory note, 


will take it out of the ſtatute of limitations 


as againſt any of the other drawers, in 
a ſeparate action on the note againſt 
him; MHWhitcomb v. Whiting, E. 21 G. 3. 
652, 653 
ACT of Bankruptcy. 
Vid: BANKRUPT, No. 3, 4, 5, 7» 257 28. 
ACT of Parliament. 
Pide STATUTE. 
ACTIO non, Ce. 


Afio non goes, in every caſe, to the time of 
pleading, not to the commencement of the 


Action; Sullivan v. A H. 19 G. 3. 
112 


ACTION. 


t. An action on the caſe will lie for fupprefling | 


material facts in a return to a mandamus. 
158, 159 
2. And if the return is falſe in ſubſtance 
though it be true in words. 
3. And againſt the Bank c. for refuſing to 
transfer ſtock; Rex v. the Bank of England, 
A. 21 C. 3. 524 to 527 
4. An action will not lie for a malicious preſe- 
cution, without ſhewing, in the declaration, 


that the original ſuit is terminated 5; Fiſher | 


v. Briſtow, T. 19 G. 3. 215 
5. An action will hot lie, againſt a peace-offcer, 
for arreſting a perſon bond fide on a charge 
of felony,without a warrant, although it turn 
out that no felony was committed; Samuel 
v. Payne, E. 20 Geo. 3. 359» 360 
6. Nor againſt the captor, for impriſonment 
in conſequence of a capture as prize, although 
the captured ſhip has been acquitted; Le 
Caux v. Eden, H. 21 C. 3. 594 to 613 
7. Nor for goods taken on ſhore as prize by 
the joint operation of a fleet and army; Lindo 
v. Rodney, B. R. H. 22 Geo. 3. 613 n. to 620 n. 
8. Nor againſt a ſheriff or his officer for having 
arreſted a certificated bankrupt, a ciſcharged in- 


_ 


159 | 


1 


| + Yide A881GNMENT, No. 4, 5. 


„ 


| ADMINISTRATION, ADMINISTRA. 


| x. An adminiſtrator, having recovered a Judo - 


z. And it is no objection on a ſpecial demurrer, 


2 


2. Vide ASSIGNMENT, Noi 4, 5, 


folvent debtor, a Peer, a party to a cauſe, or 
a witneſs, eundo vel redeundo; Tarltn v. 


Fiſher, E. 21 G. Zo Pane 671 to 677 
FACTUAL ENTRY. 


1. In what caſes neceſſary, Vide ENTRY. 


+ACTUAL Poſiſjun. 


TOR. 


ment for a debt due to the inte/tate, needs not 
declare as adminiſtrator in an a#ton on the 
judgment; Crawford v. Mhittal, B. R. H. 
| 3 3 3 4, n. [1], 5, n. 
2. e does, it is ſurpluſage; Crawford v. 
Whittal, B. R. H. 13 G. 3. 4, n. [J, 5, n. 


in ſuch caſe, that he has not made profert 
of the letters of adminiſtration; Crawford v. 
Whittal, B. R. H. 13 G. 3. 4, n. [1], 5 n. 
4. The Effects of an inteſtate having veſted in 
the King, by a forfeitute for felony, if the ordi- 
nary grant letters of adminiſtration to A. in 
conſequence of a warrant from the King, 
and they tun in the uſual form, viz. © to pay 
« debts, Cc.“ though with this additional 
clauſe, © for the uſe and benefit of his Ma- 
jeſty,” A. may be ſued by the inteſtate's 
creditors, and ſhall not be permitted to im- 
peach the validity of the letters of admini- 
tration ; * v. > M. 21 G. 3. 
7 542 to 548 
Vide . No. 4. APPREN- 
TICE; No. 1. Cos rs, No. 5, 6. LIui- 
TATION of afions, No, 4. PLEADING, 
No. 14. SerTLENEST, No. 3, 4, 19 
20. . No. 2 


A DMIRALTY. 


s The judge of a court of Admiralty in the 
Plantations may grant a certificate that there 
was probable c auſe for the ſeizure of a ſhip as 
a ſmuggler, after the ſentence ; Sullivan v. 
Montague, H. 19 G. 3. 10b to 109 
x | 2. Such 


A TABLE OF THE PRINCTPAL MATTERS. 


2. Such certificate may be granted by the judge 
of an appellate court of Admiralty; Sullivan 
v. Montague, H. 19 G. 3. Page 106 to 109 
3. The ſentence of a foreign court of Admiralty 
. concluſive againſt all the world, in all civil 
ſuits, as to all matters within its juriſdiction, 
and decided by the ſentence; Bernardi v. 


Motteux, H. 21 GC. 3. 


575 to 586 


4. The juriſdiction over all matters of prize, 
and every thing conſequential to à capture 
as prize, belongs excluſively to the caurt of 


Admiralty; Le Caux v. Eden, H. 21G. 3. 


594 to 613. Lindo v. Rodney, B. R. H. 22 
. 613, n. to 620, n. 


« The court of prize in the Admiralty is a 
different juriſdiction from the ordinary court 
of Admiralty, called the Inſtance court, and 

is governed by different rules. 614, n. 

6. Of the origin, nature, and juriſdiction, of 
the court of prize. 613, n. to-620, n. 
7. 24, Whether queſtions on ranſoms do not 
belong excluſively to the prize court; 


55 649, n. 650, n. 
8. Vide PRIZE, No. 3» 45 55 6, 7. 


ADMISSIBILITY Evidence. 


Jide CogporRATION, No. 6. EvIDENCE. 


ADMISSION J Corporators. 
Vide Sr Aus, No. 1. 


+ AD MISS ION of Parties. 


-+ Inſtances where ſuch admiſſion is not ſuffi- 
cient evidence. Vide Acknowledgment, No. 1, 2. 


AFFIDAVIT. 


11, Two or more defendants in different ac- 
tions cannot be held to bail on one affidavit z 
Gilly v. Lockyer, J. 19 G. 3. 

2. Qu. If ſuch affidavit is not good againſt 
the firſt perſon mentioned in it. 217 

+3. The ſame defendant cannot be held to bal 

in an action of debt and an action of aſſumpſit 
on one affidavit. 228, n. [464]. 

4. And if he has been ſo held to bail (No. 3). 

he will de diſcharged on common bail in both 


217,218 


3 


8 


3. Vide SHERIFF,;No. 3. 


bail cannot. be cured by a ſupplemental one. 
Page 467, and n. [+ 106}. 

6. It is not ſufficient, in an affidavit to hold to 
Bail, for the plaintiff toſwear, that the defen- 
dant is indebted to him, in ſo much, upox 
promiſes; Cope v. Cooke, M. 21 G. 3. 
467, 468 


7. Vide Barr, No. 3, 4, 5. BAxRKRU , 
No. 22. 


« AF ORE SAID. 


The word “ aforeſaid” implies. and binds the 
party to an exact recital, 97 


e 


If a ſfatate limits a proceeding againſt a party 
to ſix months, à year, &c. after an ad 
done, the day on which the act was done 
is to be reekoned in the ſix months, year, 
.&c; Rex v. Adderley, MH. 21 G. 3. 463 to 465 


AGENT. 


1. An agent's bill to an attorney inthe country 
may be taxedby the Maſter; Dixon v. Plant, 
4. 19 G. 3. 199, n. [1], 200, n; Ex parte 
Bearcreſt, C. B. E. 7 G. 3. 200, n. 


As, 218, n. [+64]. | 


2. Payment to the agent for the attorney of a 
party, is not payment to the party; Yates v. 
Frectleton, H. 21 G. 3. 623, 624 


+ UNDER Sheriff, 
No. 2. 


AGREEMENT. 


I. An agreement to accept a bill f Exchange 
may amount to an acceptances 299 

2. Several owners of different ſhips having 
entered into a bend to a truſtee, binding 
themſelves and their aſſigns, to indemnify 
each other, to a certain amount, if any of 
their ſhips ſhould be loſt, and one of them 
having ſold his ſhip, and ſhe being after- 
wards loſt, the others are not liable under 
the bond, unleſs the vendor has ſold, together 
with the ſhip, his intereſt in the agreement 
of indemnity; Ayres v. MWilſon, E. 20 G. 3. 

385, 386 
3. But 
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5. A defect in an original affidavit to hold to 
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A TABLE OF THE PRINCIPAL MATTERS. 


3. But, if the vendor had agreed with the 
vendee to pay him ſo much if the ſhip ſhould 
be loſt within a given time, and the ſhip 
had been loſt within that time, it ſhould 
ſeem that the vendor might ſue the others. 

Page 386, n. [17]. 

4. Government having contracted to furniſh 
forage for a certain number of horſes to'be 
kept by a ſuttler, and the contractor for fo- 
rage having agreed not to commute the fo- 
rage for money, an agreement between the 


ſuttler and contractor for forage, that the | 


latter ſhall allow the former a ſum of mo- 
ney for each ration of forage allowed for 
the whole number of horſes, and ſhall retain 
the forage, is void; Willis v. Baldwin, M. 
21 G. 3. 4350, 451 
5F. And officer or ſailor who has agreed to 
ſerve on board a letter of marque, for certain 
wages during the voyage, and a ſhare of all 
_ prizes, is not entitled to any part of the 
wages, if the ſhip is taken before ſhe com- 
pleat her voyage, although he ſhall have 
been ſent from the ſhip, before the capture, 
as prize-maſter on board a prize taken by 
her in the courſe of the voyage; Abernethy 
v. Landale, M. 21 G. 3. 529 to 542 
6. In an action on an agreement to deliver 
poſſeſſion of certain premiſes, ſubject to the 


forfeiture of a ſtipulated ſum on failure by 


either party, the perſon who was to deliver 
poſſeſſion cannot ſupport an action for the 
forfeiture, although he aver that he was 
ready and willing to deliver the poſſeſſion, 
&c. without ſhewing in his declaration a 
poſſeſſory title in himſelf; Luxton v. No- 
binſon, H. 21 G. 3. 620, 621 
7. An agreement to pay a ſum of money to 
the aſſignees of a barkrupt when his certificate 
ſhall be allowed, whereby a creditor is in- 
duced to ſign, (although the money to be 
paid is for the benefit of all the creditors,) 
is void under 5 Geo. 2. c. 30. 11. Jones 
v. Barkley, B. R. M. 22 G. 3. 695, n. to 
698, n. 
8. Vide erbe, No. 3. AssICNERE, No. 
8. As$UMPsIT, No. 10. BIIL of Ex- 
change, No. 8. Bonp, No. i. CoyE- 
 NANT, No. 2, 18, 19. DEMAND, No. 
3- Equity, No. 2. OprrTton, No. 1. 
VsuRY, No. 1, 4. 


— 


| 


ALDERMAN. 


1. Ju. Whether non-reſidence is à forfeiture 
of the office of alderman. - Page 157 
2. An alderman of London is not compell- 
able to ſerve the office of conſtable, 5 38 


ALIEN Eneny. 


. It has been held to be no defence in an a&n 
on a ranſom bill, (at leaſt on the plea of 
non afſumpſit,) that the plaintiff is an alien 
en 5 Cornuv. Blackburne, E. 21 G. z. 


641 to 649 
+ 2. But that point (No. 1.) was afterwards 
Faeser. otherwiſe; Fiſher v. Anthon, 


Cam. Scacc. M. 25 G. 3. 650, n. [t 132]. 
3. An alien enemy cannot bythe municipal 
law of this country ſue for the recovery of 
a right claimed to be acquired by him in 
actual war ; Fiſher v. Anthon, Cam. Scacc. 


bo, n. [ 132]. 


ALLEGATION. 


1. Allegations of facts impertinent to the cauſe 
are ſurpluſage, and need not be proved. 667 
2. Such allegations will be ſtruck out, upon 
motion, and cas allowed. 667 
3- Allegations of facts immaterial but relative 
to the title of the party, though not neceſ- 
ſary, yet, when introduced, muſt be proved, 
otherwiſe the plaintiff will be nonſuited; 
Brifkew v. Wright, E. 21 G. 3. 665 to 
669, 668, n. 


ALTERNATIVE. 


Of limitations which can only take effect in 
the alternative. 504, n. 505 n. 


AMENDME NT. 


I. The name of the attorney in the plaintiff's 
warrant may be altered ſo as to make it cor- 
reſpond with that in his declaration, after 
error brought and the variance between the 
warrant and declaration aſſigned for error; 
Richards v. Brown, E. 19 G. 3. 114, 115» 

& n. [1]. 


2. So, a miſtake in. the addition in the war- 


| 


ran 


rant of attorney may be amended after er- 
ror brought. Page 115 
3. So, the ſirname of the attorney in the decla- 
ration may be amended and made to correſ- 
pond with that in the warrant after error 
brought. 115, En. [1]. 
. A judgment may be amended by changing it 
from “ de bonis propriis“ to“ de bonis teflatorts 
fr, Ec.” after error brought. 115, n. [1]. 
. 116, n. 
5. So, if the judgment do not ſay that the da- 
mages occaſione detentionis debiti were award.. 
ed ex aſſenſu ſus, it may be amended though 
that has been aſſigned for error. 116, n. 
. Amendments of omiſſions in matters of 
form may be made after error brought, in 
0 tam ations. 175 
A clerical miſtake in a return to a man«a- 
mus may be amended after the return has 
been filed; Rex v. Lyme Regis, E. 19 G. 
* 135 to 137 
3. When there has been a general verdict and 
entire damages on ſeveral counts, ſome of 
which are bad, and evidence was only given 
that applied to the good counts, the verdict 
may be amended by the Judge's notes, and 
entered for the plaintiff only on the good 
counts; Eddowes v. Hopkins, Z. 20 G. 3. 
376 to 378. 730, 731. Taylor v. White, 
"Ts 28 Te þÞ 746 


AMOTION. 
Tide CorPORATION, No. 1, 2, 3» 4 5 
ANCIENT Demtjne. 


Jide TENANT. 


ANCIENT Mil. 

Jide DECLARATION, No. 1 

ANNUITY. 

1. If an annuity is ſecured by a bend and alſo 
by a deed of covenant, though the bond has 
been forfeited prior to the diſcharge of the 
grantor under an inſolvent act, he ſhall be 

liable to an alien on the covenant, for pay- 


ments accruing after the diſcharge 3 Cot- 
terel v. Hooke, H. 19 G. 3. 97 to 101 


A TABLE OF THE PRINCIPAL MATTERS. 


der the inſolvent act of 18 Goo. 3. c. 52. 
are protected from future payments by F. 30 
of that act. Page 100 
3. By an expreſs agreement, the obligee of an 
annuity bond may wave a forfeiture for non- 
payment on the day, ſo as to be entitled to 
recover future payments, although the obli- 
gor has been diſcharged under an inſolvent 
at, between the time of the forfeiture, 
and the action brought; Wehſter v. Banniſe 
ter, E. 20 G. 3. 393 to 397 
4. If an annuity bond has been forfeited before 
a bankruptcy, the annuity may be valued, 
and the value proved under the commiſſion. 
2 
5. If an annuity bond has been forfeited by — | 
ping the day of payment, the debt is com- 
pletely extinguiſhed by a bankruptcy and cer- 
1:ficate ſubſequent to the forfeiture, although 
the arrears ſhall have been paid previous 
to the bankruptcy; Willie v. Wilkes, M. 
21 G. 3. 519 to 824 
6. Qu. Whether a bond for ſecuring an an- 
nuity is within 4 & 5 Ann. c. 16. § 12. giv- 
ing the plea of jolvit poi diem. 520 to 524 
7. Vide PowER, No. 2. 


. APPARITOR, 


1. An apparitor cannot ſue in the /þiritual 
court for his fees; TY v. Campion, E. 
21 G. 3. 629 
Jide Proniorendin, No. 2. 


APPEAL. 


1. The jufices are bound to receive an appeal 


from an order of removal, if tendered at the 
nert quarter fe Mons, although no notice of an 
appeal has been given; Rex v. the Fuftices 
of Glouceſterſhire, E. 19 G. 3. 191 
2. If the pariſh to which a pauper has been 
removed is at ſuch a diſtance that there is 
not time to lodge an appeal at the guarter 
ſeſſions immediately ſublequent to the remo- 
val, the juftices are bound to receive it at 
the ſeſſions next enſuing, ſuch being the 
true conſtruction of 13 & 14. Car, 2. c. 12; 
Reæ v. the Tuflices of the Eaſt Riding e, 
Yorkſhire, E. 19 G. 3. 192 


2. But grantors of annuities diſcharged un- ] 3. No appeal lies from an order of iu/tices 


3 


tor 
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for. the * of. a bauper; ; £70 v. North 
Shields, H. 20 C. 3. Page 331. to 333 
4. An appeal lies from the Inns court, in 
matters relative to calls to the bar, to the 
12 Judges at derjeant s Inn; Rex v. Gray s 
V, E. 20 G. 3. 383 to 357, & 357, n. IS]. 
5. A judge of appeal from the Admiralty juriſ- 
dictions in the Plantations may certify probable 
cauſe of ſeizure. Vide ADMIRALTY, No, 2. 
6. Appeals to the commiſſuners of appeals from 


judgments by the commiſſioners of exciſe, | 


and to the quarter feſſwons 1 from judgments 
by juſtices, ' in cauſes and proſecutions for 
forfeitures and offences againſt the exciſe 
laws, are ſaved by 1 Geo. 2. c. 16. F. 3. 


551» 552 


APPORTIONMENT. 


1. Apportionment of premium. Vide Ixsun- 


ANCE; No. 40, 41, 42, 43> 445 45. 
2. Of the produce of prizes taken by two or 


more privateers. Vide PRIVATEER. 


APPRENTICE, APPRENTICESHIP. 


2. An apprentice is not affignable, nor tranſ- 
miſſible to perſonal repreſentatives. 70, 71 

2. Settlement. by apprenticeſhip. - Yide SET- 
TLEMENT, No. 3, 4. 

3. Vide Covenanr, No. "70 


ARBITRARY Fine. 
Vide Fins on admiſſion, E 


-ARREST. 


Fide Acnon, No. 5, 8. Pracz-Oficer. 
PaAcTSice, No. 8. + BAL. 


ARTILLERY. 


Horſes employed in drawing the artillery are 
billetable under the mutiny act, whether they 
belong to the grdnance or are furniſhed for 
the ſervice by contract; Read v. Willan, T. 
20G. 3. 


ASP. or A VI T. 
Jide Cos rs, No. x6. 


422 to _ \ 


PSSIGNEE, ASSIGNOR, ASSIGNMENT, 


1. An aſſignee of a bankrupt, A deviſe, and a 
perſonal repreſentative, are aſſignees in law to 
the purpoſe of being liable to actions on a 
covenant for rent in a leaſe to the bankrupt's 
devi ifor or inteſtate. N Page 184 
2. Au. If the transfer to them is an aſſign- 
ment which will occaſion a forfeiture under 
a proviſo not to affign, 184 ; Denn v. 
 Sheggs, B. R. T. 21 G. 3. 184, n. [20]. 
. 4. A leaſe may be aff gned to a feme covert, and 
is good unleſs the huſband diſagree ; Barn- 
father v. Jordun, M. 21 G. 3 4.52 
4. If a term is aſſigned by way of mortgage, 
with a clauſe of redemption, the leflor can- 
not declare againſt the mortgagee in cavenant 
as aſſignee of all the eſtate, right, title, in- 
tereſt, &c. of the mortgagor, even after the 
mortgage has been forfeited, unleſs the 
| mortgagee has taken a, poſſeſſion ; Eaton 
v. Jaques, M. 21 C. 3. 455 to 461 
5. But, under an abſolute aſſignment of a term, 
the aſſignee may be ſued on the covenants, 
before he has taken actual po Po oe Non; Walker 
v. Reeves, B. R. M. 22 G. 3. 461, n. [I] to 
463, n. 
6. An aſſignee takes the thing aſſigned ſub- 
ject to all the equity to which the original 
party was ſubject, 636 
7. Difference between an under-leaſe and an 
aſſignment. Vide LEasE, No. 5, 8, 10. 
8. The aſlignee of a term, declared againſt as 
fuch, is not liable for rent accruing after he 
has aſſigned .over, though it be ſtated that 


the leſſor was a party executing the ailign- 
ment, and agreed, thereby, that the term, 
which was determinable.at his rie, ſhould 


be abſolute; Chanceilor v. Poole, 7. 21 GC. 
Ws 704 to 76 


; + ASSIEE. 
+ The authority of the judges at Mſi Prius is 
by the commiſſion of aſſize. 795 


ASSUMPSIT. 


| 1. Indebitatus aſſumpſit will lie on the judgment 

of a foreign. court without declaring upon of 
. proving the grounds and cauſe of action 
on which the judgment went; Crawford 
v. Whittah 
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_ -v.WWhittal, B. R. H. 13G: 3. 4, n. [1], 5, 


mn. laue v. Van. Uxems Cam. Scacc. T. 18 


G. 3 Page 5, n. | 


2. 8 is a proper form of action although 
there has been an expreſs warranty; Stuart v. 


Wilkins, M. 19 G. 3. 18 ta 21 
3. And although the warranty is of ſome- 
thing paſt or then exiſting. 18 to 21 


4+ Afumpſit for money had and received will 
not lie when the money has been paid on a 
contract which the other party contends to 
be ſtill open; J/Y/ton v. Downes, AM. 19 
G. 3. 23, 24, & n. 
5. Indebitatus 9 lies upon an order to 
pay money made under the authority of an 
ac? of parliament; Rannv. Green, B. R. 
17 G. 3. 10, n. 402, 403, & n. (m). Brown 
v. Bullen, E. 20 G. 3. 407 to 410 
. Aſumpſit for money had and received will 
lie, if A. having obtained poſſeſſion of goods 
entruſted to B. by C. to be ſold at à fixed 
price, refuſes either to return them to B. 
or to pay the fixed price, and B., being 
threatened with an action by C. pays him 
the price, for A. ſhall be preſumed to have 
ſold the goods; Longchamp v. Kenny, E. 
19 C. 3. 137 to 139 
7. But, in ſuch a caſe (No. 6), the plaintiff 
muſt have given the defendant notice of the 
nature of his demand, becauſe a party ſhall 
not be permitted to avail himſelf of the 
generality of a declaration for money had and 
received, to ſurprize the defendant. 138 
8. Qu. If aſſumpſit for money laid out and 


expended would lie in the above caſe | 


(No. 6). 138, 139 
9. Aſumpſit will lie againſt the aſſignees of a 


_ bankrupt for a creditor's ſhare under an order 


of the commiſſioners for a dividend; Brown 
v. Bullen, E. 20 G. 3. 
10. If the declaration contain a count on a 
ſpecial agreement, and alſo general counts 
though the plaintiff fail in proving the ſpe- 
.cial agreement, he may go into evidence on 
the general counts; Bayne v. Bacomb, E. 20 
og 3. 651 
1. Aſumpſit will lie for a fine aſſeſſed on ad- 
„ a copyhold eflate. 728 & n. [3]. 
12. In ſuch action (No. 11.), you muſt prove 
| that the ſum laid to have been aſſeſſed, does 


407 to 410 


—” 


not exceed two years? value of the eſtate 
(VideF ine on admiſſion, Ic. No. 1.), becauſe 
you cannot recover a leſs ſum than that laid 
in the declaration. Page 531,n. [4] 732, n. 
13. Qu. Whether, in ſuch a&ion (No. 11.), 
you may declare that two years' value was 
aſſeſſed as a reaſonable ne, without ſpecify- 
ing a particular ſum. 731, n. 732, n. 
14. The declaration in ſuch action, (No. 11.), 
may ſtate generally, that the defendant was 
indebted to the plaintiff in ſuch a ſum, (viz. 
the amount of all the fires due, ) for rea- 
ſonable fines due and payable to him; 
Whitehead v. Hunt, B. R. H. 24 G. 3. 
727, n. [1155]. 
15. In a ſumpſit on a policy of inſurance, as for a 
total loſs, an average loſs may be recovered. 
732, n. & n. (4). 
16. Vide BILL of Exchange No. 19. Rans0M, 
No. 1. Tirrk, No. 4. 


ASSURANCE, ASSURED, ASSURER., 


Vide INSURANCE. 


1 * A 


+ 1. Uuder the words At and from Jamaica” 
in a policy of znſurance the ſhip is protected, 
(till her departure on her voyage, ) in going 
all round the iſland. 370, n 

+ 2. Q. If © all wy eſtate at ſuch a place,” 


are words, in a will, deſcriptive of local ſitu- 


ation only, or of a fre-fimple intereſt. 434 

＋ 3. Qu. If there is any difference, in that re- 
ſpect, between the words &« of” and in. 

| 434 


57 4 COSTS 


ATTACHMENT. 


1. Attachment of money in, the Plantations, 
Vide BaxxruprT, No. 19. 


2. The cuſtom of foreign attachment in the city 


of London has been certified bythe Recorder. 


35709, 380 
+ 3. And therefore the court re mu take notice 


of it. — 894 
4. The form of proceetin g ona foreign attach- 
ment. 2 363 
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5. In what cafes the proceeding againſt a he- 
if after he has gone out of office ſhall be by 
attachment, and when by diftringas. Page 464 

6. Vide PRxAcricE, No. 9. SHERIFF, e 4. 

Wirxzss, No. 3. 


I 


1. If an attorney has been ſtruck off the roll, 
(though at his own requeſt,) and called to 
the bar, the court would not permit him to 
be put on the roll again; at leaſt not unleſs 
he has been di/barred upon application for 
that purpoſe to the Inn of court where he 
was called; Ex parte n E. 19 G. z. 

114 

+2. The court will lay an attorney who has 
been ſtruck off the roll at his own inſtance, 
and applies 'to be reſtored, under the terms 


of taking no advantage of his privilege in any | 


action then depending. 114, n. [+49]. 
3: A warrant of attorney may be entered at 
any time, pendente lite. 115 


4. If an attorney's bill has been delivered a 


month, and not referred for taxation, the 
defendant, (in an action brought upon it,) 
ſhall not be permitted to queſtion the rea- 
ſonableneſs of the items at M/ Prius, nor 
before the ſheriff; Williams v. Frith, T. 
« bs 3. 1874 Hooper v. Till, T. 19 G. 3. 
198, 199 
+ 5. It is not neceſſary that an attorneys” bill, 
ſhould have been delivered a month, to en- 
title him to ſet it off in an action brought 
againſt him, it being ſufficient for that pur- 
poſe, if it has been delivered long enough 
to have been taxed. 199, n. [#63]. 
6. If part of an attorney's bill is for buſineſs | 
done in court, and the reſt for conveyanc- 
ing or parliamentary buſineſs, the after 
has power to tax the whole. 199, n. 019. 
7. But not if the zwe is for conveyancing, 
&c. 199, n. [1]. 
8. A party cannot change his attorney with- 
cout the leave of the court; Macpherſon v. 
KRoriſon, T. 19 Geo. 3. | 17 


9. An attorney has a {zen on his client's deeds, 


_— or — for his bill. 
10. And may obtain an order to ſtop his client 


from receiving money recovered in a ſuit | 


| 04s 108. 


| 


—_ 
* 


in which he was employed for him, till his 
bill is paid, Page 2.38 
II. Qu. If he give notice to the other party not 


to pay the money over to his elient, becauſe 
he has no other ſecurity for his bill, he- 
ther he can recover againſt ſuch other par- 
ty, if he pay the r over after the notice. 
2 
12. Unleſs ſuch notice is given, the cri 
may compromiſe the debt and coſts, and the 
| plaintiff releaſe the defendant, without the 
intervention of the plaintiff's attorney, who 
in ſuch caſe will have no remedy for his 
bill againſt the defendant ; Melſb v. Hole, 
M. 20 G. 3. I» 238, 239 
13- An attorney cannot be ſued by original; 
Comerford v. Price, H. 20 G. 3. 312 to 314 
+ 14. But if he is, he is not entitled to be 
diſcharged on ſerving the ſheriff with a wriz 
of privilege, but muſt plead his privilege in 
abatement. 314 n. [+85.] 
15. The juriſdiction of the county court of 
Middleſex, does not extend to attorneys ; 
Wiltſhire v. Lloyd E. 20 G. 3. 381, 382 
+ 16. Anda defendant who reſides within the 
juriſdiction of that court, is not entitled to 
the benefit of the ſtatute of 23 G. 2. c. 33. 
if the plaintiff is an attorney; Hvſſy v. 
Jordan, B. R. 7. 25 G. 3. 382, n. 195]. 
17. But the juriſdiction of the court of conſcience for 
Meſiminſter does extend to attorneys 381 
18. An attorney cannot be bail. 46b, n. [1]. 
19. Nor the clerk to the defendant's attorney; 
Minds v. I autrin, B. K. T. 18 6. 3 
467, n. 
20. An attorney cannot be leſſee in an ee2- 
ment 466,n. [1], 467, n. 
21. And is not compellable to ſerve as con- 


flable. 538 
22. Pay ment to the attorney is payment to 


the principal. 624 
23. Vide AGENT, AMENDMENT, No. I, 2, 3. 


ATTORNEY Grera!. 
Vide INFORMATION ex officio. 
ATTORNMENT. 


1. Attornment is not neceſſary in any caſe ſince 
; the ſtatute of 4 Ann. c. 16. Hg. 282, 283 
2 } ide 
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2. Vide PLEADING, No. 9, 8. 
AVERAGE Laß. 

Vide InoURANCE, No. 10, 12, 19, 50, 51. 
AVERMEN T. 


1. Averment of facts. Vide ALLEGATION. 


verification. Vide V ERIFICATION. 


AVOWANT. 


Vide CosTs, No. 14, 15. 
AVOWRY. 
Vide PLEADING, No. 8. 


* 


ä 
I. * bail will be diſcharged, upon mo- 
tion, if the defendant become a peer 


pending the action; Trinder v. Shirley, M. 


19 G. 3. 45 


2. If notice of ju/ti e has been given by a 


new attorney, not allowed by the court, the 
bail will not be permitted to juſtify; 
Macpherſon v. Roriſon, T 19 G. 3. 217 
3. Bail to the a&2ion are not liable beyond the 
ſum ſworn to, and the cos, whatever the 
amount of the damages recovered may be. 


Jackfn v. Haſſell, H. 20 G. 3. 330 


4. In debt on a bond conditioned for an in- 


demnification, &c. the defendant ought not 
to be held to bail for the penalty, but only 
for the amount of the damages incurred. 
Kirk v. Strickland, MH. 21G. 3. 449: 450 
5. The court will never go into the merits on 
a motion to diſcharge a party on filing com- 
mon bail, but will take the fact as ſworn to 
in the affidavit to hold to bail. 450 
6. The keeper of a priſon cannot be bail; 


| 9. But if a perſon diſquaitedl from being bail 
(No. 6, 7, 8.) is put in, and not excepted to, 
the plaintiff cannot proceed on the bail bord 
as if no bail had been put in; Thomſon v. 
Roubell, B. R. E. 22 G. 3. Page 467, n 

10. The proper form of a replication to a ſcire 


factas againſt bail. Yrde VERIFICATION, 
No. 1. | 


2. The concluſion of a plea by averment or | | . B AILIF F. 


ide SHERIFE. 


BANKRUPT. 


1. Though a prior commiſſion has been ſuper- 
ſeded by conſent, a certificate under a ſecond 
bankruptcy does not protect future effects, 
unleſs the bankrupt pay 15s. in the pound 


under the ſecond commiſſion; Thornton v. 


Dallas, M. 19 G. 3 46 to 49 


| +2: If a trader draw a bill of exchange, which is 


afterwards proteſted for non-acceptance, and 
become a bankrupt before the return of the 
bill, the debt is diſcharged by the bankruptcy 
(and certificate.) 55, n. [28]. 
3. An aſſignment, by deed, of a leaſe, part of 
a bankrupt's eſtate, in contemplation of a 
bankruptcy, is itſelf an act of bankruptcy; 
Devon v. Watts, H. 19G. 3. B6 to 89 
4. So is an aſſignment of all a trader's ſtock, 
though only by way of fecurity, and for 
valuable conſideration. 87 
5. So, though ſuch aſſignment (No. 4.) is 
only of one third of his ſtock, — 7 
6. A parole aſſignment of only part of a 
tra der's ſtock and though by way of ſecuri- 
1, if done in contemplation of a bank- 
ruptcy, is void. 1 
+ 7. Ifatrater, owner of a copyhold houſe worth 
400. and perſonal eſtate worth upwards of 
8007. having borrowed 2001. on a joint 
bond of himfelf and 4.—execute a deed pur- 
porting to be intended as an indemnity to A. 
and thereby, 1. covenant to ſurrender the 
houſe three months after the date thereof, to 
the uſe of . and his executors for 500 years, 
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Hawkins v. Ange, A, 21 G. 3. 466 


7. Nor an attorney. 466, 467 
8. Nor the clerk to the defendant's attorney ; 
e v. n B. R. 18 


475 95 


and 2. bargain and ſel] to A. all his houſe- 
hold furniture and effects enumerated in a 
ſchedule, and all other his perſonal eſtate, the 
{aid deed to be void if the 200 l. and intereſt 
ihould be paid when due by the bond, viz, 
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fic : months afterwards, and formal poſſeſſion 

| of the perſonal eſtate is given by the deli- 
very of a ſilver ſpoon in the name of the 
| whole,—this i is an ac? of bankruptcy u under 1 
* Fac. I. c. 15 $23 although ſuch trader 
rb be in full credit at the time, and ſo 
_ continue for three years afterwards, and 
although it do not appear whether he was 


or was not then indebted in any farther ſum 


than the 2001. and 100 l. to the petitioning. 


creditor ; Haſſe!ls v. Simpſon, B B. R. H..24 
G. 3. Page 89, n. [+ 39] t9 93, [t]. 
+8. A trader may be inſolvent without being 
a bankrupt. 92, n. [+]. 
9. And a trader may be a bankrupt though 
ſolvent. $4599: 5 92, n. [+]. 


10. A demand againſt A | bankrupt cannot be 
ft off in an action by his aſſignees, for trover 


| 129 converſion, ſubſequent to the bank- 
CY, of effects belonging to the bankrupt 
eſtate; Wilkins v. Carmichael, H. 19 G. 3. 
101, to 105 


amount, may be proved under a commuſſion 
of bankruptcy. 168, n. [+]. 
12, On : a general plea of bankruptcy under 5 


G. 2. £, 30. to an action on a bond, the. 


$5  — © PS 


to ſhew itat the action is not barred by 
the certificate ; 3 Al op v V. Price, E. 19 G. 3. 

| 160 to 165 
13. Where a bond conditioned for the repay- 


ment of a ſum of money, by a principal and 
ſurety, has not been forfeited till after the 
| bankruptcy of the ſurety, the debt cannot be 
proved under his commiſſion, and therefore 


he may be ſued upon it notwithſtanding his 
certificate, the debt as to him. being contin- 


gent, and not within 7 Geo. 1. c. 31.; Aiſop 
v. Price, E. 19 G. 3. 
+ 14. But if A., at the inſtance of a trader, 


accepts a bill payable to his order, not having | 


any effects of the trader in his hands, and 
the trader becomes a bankrupt before the 
bill becomes due, and 4. pays it when due 


to an indorſee, it is net a debt againſt the | 


Trader till actually paid, and therefore is not 
diſcharged by his certificate; Heſtuyſon v. 
: CESS 3 3 


160 to 165 


—— 


1 


12 


| 


+. I 1. A 8 in m if f for a liquidated 


- 


Woodbridge, B. R. M. 24 G. 


Page 166, n. [+ 55]. 

+ 15. If a tub uriderwfite 2 policy of inſur- 
ance on a ife, and afterwards, and before 
the loſs by the death of the party, become 
a bankrupt, the demand is diſcharged by 
his certificate, under 19 G. 2. c. 32, 8 
235 . Lietard, B. R. H. 24 G. 3. 166 


n. L 554, 166, n [+], 
T 16. If A. give his promiſſory note to à trader 
and alſo an ordnance debenture as a collate- 
ral ſecurity, and the trader pledge the de- 
benture, and the note, being indorſed by 
him, is paid by A. when due, and afterwards 
the trader becomes a bankrupt, and then 4. 
redeems the debenture and brings an action 
againſt the bankrupt for What he pays for 
ſuch redemption, the bankrupt's certificate 
may be pleaded in bar to the action 3 John- 
fon v. Spiller, B. R. H. 24 G. 3. 169, n. 
| [+]. 168, [+]. 
17. Bonds payable at a future day, are within 
7 Geo. I. c. 31. though not given for goods 
ſold by a trader. 1065 n. o]. 
18. Debts, which at the time of the bankruptcy 
may never become due, (and which are not 
within 19 Geo. 2. c. 32.) cannot be 
proved under the commiſſion, and therefore 
are not diſcharged WP the certificate. 1655 
n. [o]. 
19. i owing out of England, (as in the 
Plantations,) to a bankrupt, may be attached 
by the law of the place, after tlie bankrupt- 
cy, for a debt due before it; Le Chevalier 
v. Lynch, E. 19 G. 3. 170, 171 
20. Qu. If a bankrupt after his certificate pay 
intereſt on a Bond conditioned for the re- 
payment of money granted before the bank- 
ruptey, whether this will amount to a new 
contratt for the principal in the bond, ſo as 
to make him liable. | I92 
When the petitioning exeditor's debt is by 
21088 it is not ſufficient in an action by the 
aſſignees for them to prove an acfiuelg- 
ment of the debt by the bankrupt, but they 


muſt produce the ſubſeribing witneſs to 


prove the execution of the bond; Abbot v. 
Plambe, T. 19 G. 3. 216, 217 
22. 1 — of — banktupt's creditor's are in- 
duced, 
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23. If money is given, without the bankrupt's 


24. But if, in ſuch caſe (No. 23), the neceſ- 
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duced by money, to ſign the certificate, 1 : 


though the bankrupt does not know of it 
at the time of their ſigning, nor even when 


he makes the neceflary affidavit in order to 


3 
obtain the allowance by the Chancellor, 


yet, if he knows it before the actual allow- 
ance, the certificate is void; Robſon v. Cale, 
T. 19 G. 3. Page 228 to 231 


privity, to induce <reditors ta ſign, in order 
to deprive him of the effect of his certificate, 
and ſufficient in number and value have 
ſigned, excluſive of thoſe who have taken | 
money, the certificate ſhall be valid. 230 


ſary number and value is not cornplete ex- 
cluſive of thoſe who have taken money, it 
is void. 230 
25. The depoſitrons of the act of bankruptcy, 
when recorded according to 5 Ces. 2.c. 
30. § 41. (or copies thereof, ) are evidence 
in an action at law, to prove the pretiſe time 
of the act of bankruptcy, if ſuch time 1s ſpe- 
cified in them; Janſon v. Willſon, M. 20 G. 
5 257 to 260 
26. An inaccuracy in 5 Geo. 2. c. 30. relative 
to the method of atteſting the record of 
proceedings before-cemmi/ſſionersof bankrupt. 

| 258, n. [1]. 

275. A debt contracted before the party enter- 
ed into trade may be the ground of a petition 
for a commiſſion of bankruptey; Butcher v. 
Eafto, M. 20 G. 3. 295, & n. (C). 
21. If a trader execute a h of ſale of all his 
ſtock and effects to pay certain creditors, 
the overplus, if any, to be accounted for to 


himſelf, this is an 447 of bankruptcy ; But- | 
295 to 297 | 


cher v. Eafto, MA. 20 G. 3. 
29. If a bankrupt, after he has obtained his 


certificate, and who trades again for himſelf, 


is left for ſeveral years in poſſeſſion of his 


houſe, houſhold goods and furniture, in or- | 


der to aſſiſt in ſettling the affairs of the bank- 
rupt eſtate, the aſſignees repeatedly ſtating 


the goods, Cc. in their accounts with the 
creditors, as part of the eſtate, ſuch poſſeſſion 


does not fall within 21 Fac. 1. c. 19.5 11. 


} 


new commiſſion ; Walker v. Burnell, H. 20 
S. z. Page 317 to 320 
30. Qumpſit will lie for a creditor*s ſhare un- 
der an order for a dividend; Brown v. Bullen, 
E. 20 G. z. 407 to 410 
31. And, in ſuch action (No. 30), the pro- 
ceedings under the commiſſion are conclu- 
ſive evidence of the debt; Brotun v. Bullen, 
E. 20. G. 3. 407 to 410 
32. And the aſſignees cannot, in ſuch action 
(No. 30), et off a debt due to the bankrupt. 
eſtate by the plaintiff; Brown v. Bullen, E. 
204 Jo. 407 to 410 
33. If a creditor has taken money for ſigning 
a barikrupt's certificate it ſhall be recovered 
back in an adion for money bad and received 
becauſe of the oppreſſion, and that there is 
not par delictum; 472. Smith v. Bromley, 
N. Pr. cor. Ld. Mansfield, E. 1 G. 3. 696 
to 698, n. Gn. (C). 
34. An agreement to pay money to the aſſignees 
of a bankrupt on his certificate being allowed, 
though for the benefit of all the creditors is 
void under 5 Geo. 2.c. 30.411; Jones v. 
Barkley, B. R. M. 22 G. 3. 695, n. [3]. 
to 698, n. 
35. Bankruptcy is no plea in bar to an action 
of treſpaſs for meſue profits, Goodtitle v. North, 
H. 21 G. z. 584, 585 
36. Vide Excist, No. 1. ExrENT, No. 1. 
SCOTLAND. | | 


B AR. 


Trial at bar. Vide TREASOx, No. 3. Trrar, 
| : No. 6, 7 ö 


BARGAIN and Sale. 
Vide ExIDENcE. No. 5. 
B AR ON. 
Vide HUSBAND, 


BARRISTER. 


I. A barriſter cannot be admitted an avtor- 
ney ; Ex parte Cele, E. 19 G. 3. 114 


o as. to veſt the goods in aſignees under a 


9 2. A. 
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Gray's Inn, E. 20 G. 3. Page 353 to 357 | 


miſſion to the degree of barriſter; Rex v. 


3. The only remedy, in cafe of an arbitary re- 
fuſal by the Inn court to which the party 
belongs, is by appeal to the 12 Judges; Rex 
v. Gray's Inn, E. . 353 to 357 


BASTARD. 


1. A biſtard living with its author bor u nurture | 


at the place of her ſettlement muſt be main- 
tained by its own pariſh, and not by the mo- 
ther s; Simpſon v. Johnſon, M. 19 G. 3. 


7 to 99 


2. When a baſtard dies intgſtate the King 
takes his effects ſubject to his debis. 548 


3. An original order of baſtardy may be made 


at the * : Rex v Greaves, 
E. 21 G. 3. 632, 633. & n. [2]. 
4. An order of baſtardy, ſtating © whereas it 
8 hath appeared to us, Sc.“ without an 
expreſs adjudication, that the perfon charged 
is the a * is void; Rex v. Pitts, 
E. 21 G. 3. 662 to 58 


BILL. 


1. Where there is no ſpecial ner anda, 
te bill, by ation, is held to be of the firſt 
day of the term. 
+ 2. The bill, not the latitat, is, in general, 
conſidered as the commencement of the ſuit 


in B. R. 62, n. & [+ 30]. 


+ 3- But, where one of the fatutes of timtarr- 


ons is pleaded, the plaintiff. may reply a latitat 
ſued out of the.preceding term, and-the de- 
fendant may rejoin, that the latitat was not, 
in fact, ſued out till the vacation after ſuch 


preceding term, and after the expiration of li 


the time limited for bringing the action. 
62. n. [+ 300. 

+ 4. So, if the defendant plead a tender before 
the exhibiting of the bill, and the plaintiff 
reply a latitat previous to the tender, the de- 
fendent may 727012, that there was no cauſe of 
action when the latitat iſſued. 62, n. [+30]. 
45. So, if there is no ſpecial memorandum, and 
the cauſe of action aroſe after the firſt day 
:of.the-term, a latitat ſued out after the firſt 


3 


62, n. [+30]: | 


4 


q 


| 


| 


| ford v. Price, H. 20 G. 3 


| | 


| 


4 may be given in evidence, to ſhew, that 
the commencement of the ſuit was ſubſe- 
quent to the cauſe of actios; Pugh v. 
Martin, B. R. H. 24 C. 3. Page 62, n. n. [t zo]. 
6. An attorney muſt be ſued by bill; 


Comer- 

312 to 314 

7. A bill againſt an attorney may be filed in 
vacation to ſave the ſtatute of limitations: 
Tan- v Wheat, B. K. M. 23 C. 3. = 


n.[+84]þ 314, n. [+]. 
11 L of Cofts. 


Stand Avronny, No. 4. 55 6, 77 9 10, 
1, 12. 


| B I LL if oak 


I. If a bill of exchange is not accepted, an ac- 
tion will immediately lie againſt the drawer, 
before the time when it is made payable; 
Mifferd v. Mayor, H. 19 G. 3. 55 
2. Nothing but an expreſs declaration by the 
holder will diſcharge the acceptor; Dingwall 
v. Dunſter, M. 20 G. 3. 247 to 250 
1 3. Though the payee receives part of the 
money from the drawer when the bill be- 
comes due, and takes an undertaking from 
him, indorſed on the bill, by which the drawer 


promiſes to pay the remainder at a future 
time, that does not diſcharge the acceptor ; 
Ellis v. Galinde, B. R. M. 24 G. 3. 250, 
n. [+71]. 

4. Nor N the payee, in ſuch caſe 
(No. 3.),ſhould ſuffer ſeveral years toelapſe 
before he ſue the acceptor; Ellis v Galindo, 
B. R. M. 24 G. 3. 250, n. [T 71]. 
A bill of exchange given for money won 
at play is void even in the hands of an in- 
do rſee for valuable conſideration without notice. 
247, n. [IJ 636, 741 to 744 

An agreement to accept may amount to an 
acceptance. ä 299 
. Such agreement: No. 6.) may be ſo expreſſ- 
ed as to put an indorſee i in a better ſituation 
than the drawer, 299 
An agreement to accept on certain conditions 
is diſcharged if the conditions are not com- 
plied with ; A * v. Hunt, M. 20 G. 3. 
297 to 300 

d. If there is a icant acceptance in conſidera- 


<F 


| 


tion 


tion, that goods ſhall be confignedto the ac. 
eeptor to anſwer the bill, together with a 
policy on them, the holder of the bill, by 
taking to the goods and felling them him- 
ſelf, diſcbarges the acceptor; Maſon v. 
Hunt, . 20 G. 3. Page 297 to 300 


exchange, and declared againſt as having 
accepted ĩt according to the cuſtom of mer- ' 
Oy may plead his privilege in abatement ; 
Comerford v. Price, H. 20 G. 3. 312 to 314 
11. A bill of exchange given upon an »/urt- 
aus contract is void in the hands of an indor- 
fee, though for valuable confideration, and 
without notice of the uſury; Lowe v. Muller, 
T. 71 G. 3. 736 to 744 
12. An indorſement written on a blank note 
or check in the form of a bill of exchange | 
or promiſſory note, will bind the indorſor for 
any fum and time of payment which the 
perſon to whom he entruſts the note fo in- | 
carſed ſhall inſert in it; Raſſel v. Lang/taffe, 
M. 21 G. 3. 514 to 516, Gn. [J. 
13. And the holder may declare againſt ſuch 
an imdorſor, as indorſor of a bill of — 
or promiſſory note; Ruſſell v. Langſtaſſe, A. 
21d: 514 to 7265 
14. What ſhall be . notice tu the in- 
drſer of non-payment by the acceptor of a 
bill of exchange, or drawer of a promiſſory 
note, is for the decifion of the jury, 515 
15. A bill of exchange, with a blank indorſe- 
ment, being ſtolen and negotiated, an innocent 
indorſee for valuable conſideration ſhall reco- 
ver upon it againft the drawer ; Peacack v. 
Rhodes, E 21 G. 3. 633 to 636 
16. So, the innocent holder of a forged bill of 
exchange for which he has given valuable 
| confideration, ſhall recover againſt the acceptor 
who 1 it not knowing of the fargery. 
635 
27. A bal of AVER: being drawn by 4. on 
B. payable to C. or order, and indorſed dy C. c. 
in theſe words, © the within muſt be credit- 
ed to D. value in account,“ and D. being 
indebted to B. and the bill ſent to B. and 
accepted by him, and he having given D. 
notice that he had received it and placed it 
to D's account, this is ſuch a ſpecial in- 
dorſement as reſtrains the negotiability of the 


10. An attorney ſued by original on a bill of | 


Fa 
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\ I 


bill; 3 v. the Bank of England, E. 2»: 
G. 3. „„ „ © Sagcbgato ten 
18. Andifafterwards a fargedindmnſement, pur- 

porting to be by D. to pay to E. or order, + | 

is written upon ſuch bill (No. 17), and the 

bill diſcounted, .the perſon. diſcounting it 

ſhall ſtand to the loſs; Ancher v. the Bank 

of England, E. 21 G. 3. 637 to 641 
19. And if an agent of A. (B. having become 


inſolvent,) pay the money for Al. and take up 


ſuch bill (No. 17), A. may recover back 
the money in an action for money had and re- 
eerved; Ancher v. the Bank England, E. 
21 E. 3. 637 to 641 
20. If a bill is dn by two payable to us 
* ar our order, and fubſcrited* by both, 
though not in partnerſbip, they make them 


folves parinors by the form of the bill, tothe 


effect of making an indor/ement by one of 
them valid; Curvict v. PFicktry, B. R. H. 
23 C. 3. 
# 27. But an univerſul auge and underſtand- 
ing of merchants and bankers may render 
ſuch an indorſement (No. 20.) vod; Car- 
vici u. Fiokerey, M. Pr. after H. 23 G. 3. 
654, n. [4]. 
22. In an action againſt an intorfor, if the 
declaration do not alledge a mund on the 
arceptor, and reſuſal by him on the day when 
the bill became payable, it is error, and not 
cured by werdi#s; Ruſhton v. Npinall, 7. 
216. OO N 579 to 684 
23. So, if the daclarutian do not alledge notice 
to the defendant of ſuch demand, and refuſal 
(No. 22) by the acceptor ; Ruftton v. Aſpi- 
nall, T. 21 G. * | 679 to 684 


; BILL Melts. 
Vide PRACTICE, No. 8. 
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BILL A Sale. 
ide BANKRUPT, No. 28. 
BLACK As. 


If che offender under this act (9 G. 1. c. 22.) 
is convicted within 6 months, the Hundred 


+ 2. A fortiori, this ſeems to hold (No. 1.) in 
the caſe of a repreſentation. Page 12, n. 


4 BRIDGES. 


+ 1. Conſtruction of & 4. of the Alatute of 
bridges and highways. 189, 190 
+2. n of Statutes after Title STATUTE, 


ths. 


is not liable. Page 704 


BOND. y 

1. A bond for performance of covenants or | 
agreements is only a ſecurity (under 8 & 9 

V. 3. c. II.) to the extent of the penalty ;-. 
White v. Sealy, M. 19 G. 3. 49, 50 
2. If the condition of a bond is that a ſervant 
ſhall not embezzle any money that ſhall 
come to his hands on account of his maſter, 
it is neceſſary for the obligee, in an action 
on the bond, to ſhew in his replication ſome 


particular ſum. or ſums embezzled, and how | 


or from whom received; Jones v. Williams, 
. 214, 215 
3. Evidence of the acknowledgment : of the debt 
by the obligor is not ſufficient to ſupport 
an action on a bond conditioned for the pay- 
ment of money, but the execution muſt be 
proved; . Abbot v. os conn by G. 3. 216, 
277 
4. The condition of -a bond being to render a 
fair, juſt, und perfect account in writing, of all 
ſums received, if the obligor neglect to pay. 
over ſuch ſums it is a breach of the conditi- 
on; Bache v. Practor, E. 20 G. 3. 382 to 
5. Vide ANNUITY, No. 1, 2, 4, 5, 6. Bair, 
No. 4, 9. BAxkRUrr, No. 12. 13, 14, 
21. InsoLveEnT Debtor, No. 6. 


13.0 I 8. 


Fr. Where a certain . of “ ſeamen be- 
ſides paſſengers”, is ſpecified in a warranty in 
a policy of inſurance, the warranty is compli- 
ed with, if there is the ſpecified number includ- 
ing boys; Bean v. Stupart, M. 19 G. 3. 11 to 14 
3 


of a court of law. 


% 


| 07 
+ CAPIAS. 


+ 1. The plaint not the capias is the com- 
mencement of the ſuit in the Marſhalſca 
court; Ward v. Honeywood, H. 19 C. 3. 61, 

62 

+ 2. But Fs capias is now conſidered as the 

commencement of the ſuitin C. B. 62, 
n. [+ 31]. 

+ 3 · And n the declaration ſtate an origi- 
nal ſued out, the capias is ſufficient evidence 
thereof. . 


CAPITAL Burge. 


U. Whether non-reſidence is a forſei- 
ture of the office of a capital burgels. 
| 157 


I, 


CAPTOR, CAPTURE. 


Vide IxsuxANcE, No. IO, 12, 15, 30, 40 
415 48. PRIZE, 


CAS E. 


1. Afion on the caſe; Vide Act 10n, Ne. L, : 


2, 3» 4+  ASSUMPSIT. 
2. A caſe cannot be ſent by the committee of 
appeals of the privy council for the opinion 


344» n. 
3. Nor by the Maſter of the rolls. 244, n. * 


| + 4- Though in the.caſe of Coulſon v. Coulſon, 


that (No. 4.F. ſeems. to have been done. 
| 23244, n. {+ 90]. 


+ CAUSE of Aion. 


| Vide BILL, No. 4, 5. 
pleaded, No. 3. 


LATITAT. PLEA 


- "ER 


CERTAINTY. 


1. The different ſorts of certainty. Page 158 
to 159, 158, n. [+53]. 
2. Certainty to à certain intent in general is all 
that is requiſite in counts, replications and in- 
diftments, and returns to writs of manda- 
mus and habeas corpus. 159 
3. Such certainty (No. 2.) means what, upon 
a fair and reaſonable conſtruction, may be 
called certain, without recurring to poſſeble 


* E 7 8 FFF 2 3 
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pleas in bar. 158 


E . e iſ Rake at! N F WE 


lar is neceſlary in eftoppels. | I59 


UNI 


CERTIFICATE h Fudge. 


F 


1. The certificate of the Judge or court that 
there was probable cauſe for ſeizing a ſhip or 
goods as contraband, ſhall protect the per- 
ſon making the ſeizure and proſecuting for 
a condemnation, although the ſhip or goods 
ſhould be acquitted. 107, 108 
2. Or, when an action is brought for feizing 
a ſhip or goods, although there is a verdict 
for the plaintiff, if the Judge or court grant 
ſuch certificate (No. 1.) the plaintiff ſhall 
not have more than nominal damages, beſides 
his ſhip or goods, and ſhall not have c. 
- as 
3. Such certificate (No. 1.) may be granted 
after the trial or ſentence; Sullivan v. Mon- 
tague, H. 19 C. 3. 106 to 109 
+4. And although no ſuit has been com- 
menced in the Exchequer for the condemnation 
of the ſhip or goods; Renalls v. Cooper, B. 
R. E. 22 G. 3. 108, n. [+45]. 
5. And by a court of appeal from the Admiral- 
ty juriſdiction in the Plantarions; Sullivan v. 
Montague, H. 19 G. 3. 106 to 109 
6. Vide CosTs No. 2, 7, 8, 18. 


4 2 be N . a n 5 n 38 8 


P N Si, N Wer , * 
FER oe öͤ0ĩ˙»ä OT CE nIs 


* 
FRI 


JJVͤͤͤ́V!!!!!:. Bnes ge 


NE OL Irs 
i 


facts. 159 
4. Certainty to a common intent is ſufficient in * 
1. If the Recorder of London has certified a 
5. Certainty to a certain intent in every particu- | 


A TABLE OF THE PRINCIPAL MATTERS. 
; 


CERTIFICATE & a Pauper. 


1. Inſtance where it ſhall not operate to pre- 
vent the pauper's ſon from gaining a ſettlement 
in the certifying pariſh; Rex v. Frampton, 
T. 20G. 3. Page 418, 419. 

2. A reſidence on the pauper's own eſtate what- 
ever the value is, diſcharges a Certificate. 


770, & n. [I]. 


CERTIFICATE e Out. 


cuſtom as part of the cuftoms of Landon, the 
court muſt take notice of it. 380 


2. And it cannot be certified again. 380 


' CERTIORARI. 


I. A certiorari will not lie to remove a con- 
viction by commiſſioners of exciſe for the 
double duties on beer; Rex v. Whitbread, 
M. 21 G. 3. | 549 to 553 

+2. But a certiorari will lie to remove convic- 
tions under St. 11 G. 1. c. 30. 16. for 
harbouring tea and ſpirits, either by ju/tices 
of peace or commiſſioners of exciſe; Rex v. 
Abbot, B. R. H. 23 G. 3. 553, n. [+1 13] to 

555% n. [t]. 

+ 3. But ſuch certiorari will not be granted 
on an objection to the conuiction founded on 
the merits; Rex v. Abbot, B. R. H. 23 G. 23. 

553, n. [T1131 to 555, n. [+]. 

4. A certiorari eannot be ſued out as of courſe, 
and without laying a ſpecial ground before 
the court, to remove proceedings in an 
action in the courts of the counties palatine; 
Zincł v. Langton, T. 21 G. 3. 749 to 752 

5. Nor to remove ſuch proceedings (No. 4.) 
in the courts of Great Seſſions, in Wales ; 
Williams v. Thomas, B. R. E. 22 G. 3. 


751, n. [2]. 
6. Jide CoNvicriox, No. 3. 
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CERTIFICATE of a Bankrupt, | CESTUI que F. 4 
Vide BAxxRVUT, No. I, 2, 12, 13, 14, 15, | Vide EquiTaBLe Eftate. EJecTmManT, 15 
16, 18, 22, 24, 29, 33, 34, 35. No. 3. 1 
9X CESTUI v3 
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CESTUI gue Lee. 


Vide Usk. 
CHANCERY. 


Fide ExcnutQuer Chamber, No. 2. PRAc- 
TICE, No. 10. LeAsE, No. 2. 


CHARTER. 


1. A charter creating a new corporation muſt 
be accepted in toto if at all. Page 535, n. [1]. 
2. Qu. Whether a charter granted to an ex- 
iſting corporation may not be accepted in 


part. 535, & n. [1]. 


3. Vide CoxroxATTox, No. 1. Coux rx, 


No. 1. | 
CHA RT E R- Pariy. 


1. Freigbters of ſhips under the charter- par- 
ties of the Eaſt- India Company are not 
anſwerable for damage or loſs to the cargo 
happening by the act of God; Hotham v. 
the Ea/t-India Company, M. 20 G. 3. 
| 272 to 278 

2. '* Ship-damage” in thoſe charter-parties 


means damage from negligence, inſũci- 


ency, or bad ſtowage in the ſhip, excluſive 
of what is occaſioned by ſtorm or other 
ſea-hazard; Hotham v. the Eaft- India Com- 
pany, M. 20 Gao. 3. 


| CHILDREN. 


1. Children, whether legitimate or ba/tard, 
living with their mother for nurture, but 
having a different ſettlement from her, are to 
be maintained by their own, not their mo- 
ther's pariſh; Simpſon v. Fohnſon, MA. 19 
G. 3. 7tog. Rex v. Hemlington, II. 17 
G. 3. 9, n. [ IJ. 10, n. 

2. Operation of the word © children” in a will, 
Vide W1LL, No. 15, 17. | 


CLERGYMAN. 


1. A clergyman is not liable to ſerve on 


190, & n. (n). 


Juris. 
2. Vide MARRIAGE, No. 4. 


272 to 278 


| 


+ COMMENCEMENT of 49; 


+ Vide BILL No. 2, 3, 4, 5. Carias, La. 
TITAT. MARSHALSEA Court, PLEA plead- 
ed, No. 3. 


COMMISSION, 


I. What debts are proveable under a com- 
miſſion of bankrupt. Vide BaxRkRUPA 
No. 2, 11, 15, 17. : 

2. What debts are not. Vide BaNxERUPT 
No. 13, 14, 16, 18. ; 

3. Vide Ass1zZE, Nais1 Prius, 


+COMISSIONERS of Exciſe. 
+ I. Their powers as to theexciſe laws within 


the bills of mortality, and thoſe of Juſlices of 
the peace in all other places are co-extenſive. 


; Page 55, n. +.] 
+ 2. Vide CERTIORARI, No. 1, 2, 3. 


+COMMON BAIL. 


+ Vide Arripavir, No. 4. BAE, No. So 


COMMON PLEAS. 


Lide OVER, No.2. TRIAL, No. 3. t Carias, 


No. 2, 3. 


COMPETENCY, 


Competency of evidence. Vide Evipkxcx. 


CONCLUSION. 


When the concluſion of a plea ſhould be to 
the court, and when to the country. Vide 
PLEADING, No. 2, 12, 13. TRAVERSE. 
VERIFICATION. 


CONCLUSTVE. 


What evidence ſhall be concluſive and in what 


caſes. Vide ADMIRALTY, No. 3. BANK- 


RUPT, No. 31. 
CON- 


2» 


PO on ls oe 
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CONCURRENT. 


1. What remainders are ſaid to be concurrent. 
Page 265, 487, n. 488, n. 
2. The inaccuracy of that expreſſion. 4.88, n. 


CONDEMNA TION. 


Condemnation in a foreign court of Admi- 
ralty, Vide ADMIRALTY, No. 3. INSUR- 
ANCE, No. 39. | 


CONDITION. 


Vide AGREEMENT, Bail, No. 4. Bon, 


No. I, 2, 4+ 
CONDITION Precedent: 


I. Leflagce whans the veſting of a prior /imi- 
tation is not a condition precedent in a vill; 
Bradford v. Foley, H. 19G. 3. 63 to 66 

2. Inſtance where it is; Doe v. Shipphard, H. 
19 G. Zo 75 to 79 


3. Where the performance of one covenant 


| 


is a condition precedent to another; King/ion 


v. Preſton B. R. E. 13 Geo. 3. 689 to 691 

4. Inſtances of conditions precedent in policies 
of inſurance. Jide INSURANCE, No. 44, 
45 LEASE, No. 6. 


, 


CONDITONAL Limitation. 


— 


In wills conditional limitations are all either 


contingent remainders, or executory deviſes. 


755 n. [1], 756 
+4CONFE 881 ON of Parties. 
+ Vide ACKNOWLEDGMENT. 
| CONSCIENCE. 
Vide Covrr, No. 1. 


CONSTABLE. 


1. When entitled to double cs. Jide CosTs. 
No. 7. | 

2. When a conftable may plead the general 
i ue, and give matter of juſtification in evi- 
dence. 7 


3 Qu. Whether an inhabitant of the city of 
Oxford but entitled to the privileges of the 
Univerſity, is liable to ſerve the office of con- 
ſtable for the city, Page 531 to 538 

4. An attorney is not compellable to ſerve as 
a conſtable. 538 

5. Nor an alderman of London. 538 

6. VideInDIcTMENT. No. 7. LEET, No. 1. 
PEace-Offcer. 


CONSTRUCTION. 
I. All mercantile contracis ought to have a li- 
beral conſtruction 277 
2. Subſequent words in a will or deed may 
qualify the extent of prior general words. 
| 82 
3. Inſtances, where they have been held 
to do ſo. | 323 
4. The palpable make of a word in a deed 
ſhall not defeat the manifeſt intent of the 
parties. | 384 
5. When the computation of time is from or 
after an act done, the day when the act was 
done is to be included; Rex v. Adierley, M. 
21. G. 3. 463 to 465 


6. Obſervations on the rule in Shelley's caſe. 
489, 491, 497, 501, 506, n. 508. 
7. That rule does not hold where the e/fate 
far life is in one conveyance, and the limita- 
tion to the heirs in another; Doe v. Fon- 
nereau, M. 21 G. 3. 487 to 50g 
8. Vide Equity, No. 2. Maxims, No. 2, 
9, 10, II, 17, 18. PowER, No. 3. 8. 


CONTEMPT. 


Vide ATTACHMENT, No. 4. WITNESS, 
No. 3. 


CONTINGENCY. 


The meaning of the terms double contingency,” 
or „ contingency with a double aſpecli, 66, 


494, 499, 502, 503, 504, & n. [2], 505, n. 


CONTINGENT Dez:. 


5 
j 
? 
4 


Vide BANKRUPT, No. 13, 14, 15, 16, 17, 18. 
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6. The information/in a conviction for killing 
game muſt negative all the qualifications in 
22.8 23 Car. 2. c. 25; Rex'v. I heatman 
E. 20 G. 3. | Pa 

| ge | 

7. Vide Orve, No. 2. aw 


£ ON TIN G N T Remainder. ' 
Vide REMAINDER, No. 6. WiLL, No. 30. 


CONTRABA ND. | 
de SMUGGLING. | PE, 
2 5 | CONV Ox. 
CONTRACT. | Vide IxsuRANck, No. B, 9, 19, 20, "FS 
X | 1 | , 
1. Mercantile contracts ought to have a liberal * | 
conſtruction Page 277 
COPE. 


2. Nude AGREEMENT, ARTILLERY, As- 
ounrsrr, No. 4. BANKRUPT, No. 20. 
Cour, No. 5. ExtcuTory, No. 1. 
" Gamins, No. 1, 8. INDbEMNIT V, INSUR- | 


Cope and 7, in lead'mines, are rateable tothe 
poor; Rowlls v. Gull, B. R. E. 16 G. 3. 


0 ANCE, No. 40, 41, 42, 43, 44, 46. PART- | 304, . [1]. 

"ER, No. 1. PRIVIT v, USURY, No. 4 : 
ä 

. | Se. "HM 

+ A fine and the deed to lead the uſes, EF be And of depoſitions before MA a 

. conſidered as one conveyance. 45 baukruft, when recorded according tos U 

3 | | Geo. 

2. c. 30. H 41. 258, n. #1]. 


C ONUS EE, CON US O R. 3. And of entries in the journals of parliament; 
Rex v. Lerd George Gordon, H. 21 G. 3. 


en. 593, & n. [3], 594, n. 
f Tb . Andof the transfer books of the Eaft- India 
CONVICTION. Company 593, n. [1] & 594, n. 
| E „ +» | 5. And wherever the original is of a public 
1. A conviction by a juice of peace is vaid, nature, though not a record. 504, n. 
unleſs it ſet forth the evidence; Rex v. Read, 
M. 21 C. 3. | | 486, 487 } 
2. Difference between convictions and orders | COPYHOULD. 
of juſtices. I16, 663 | | | 
3. Every conviction may be removed into the I. Q. If copyhold gates are included in the 
court of King's Bench by certiorari, unleſs word hereditaments in 27 El. c. 4. § 2. 
where the power is expreſsly taken away by 716, n. [I]. 
ſtatute. 4 5492 One groſs fine cannot be aſſeſſed on the ad- 
4. A conviction by the commiſſioners of ex- miſſion to ſeveral copyhold tenements; Grant 
ciſe under 12 Car. 2. c. 24. $.33- cannot be v. Alle, T. 21G. 3 722 to 731 
removed by certicrari; Rex v. Whitbread, | 37 And if it is ſo ſtated (No. 2.) in the decla- 
A. 21. G. 3. 549 to 553 ration in an action for the fine (Vide As- 


5. A conviction for uſing a gun, being an SUMPSIT, No. 11.) it is errer, and not 
engine for the deſtruQion of game, without | cured by verdia; Grant v. Aflle, T. 21 G. 3. 
adding that the party uſed it ſor the deſtruc 1 
tion of game, is ved; Rex v. Hunt, E. 15 | 4. Qu. Whether copyheld tenures aroſe out 


G. 3. . I. | of villenage. 724, n. 725, n. 
; | 5. Vide 


5. Vide Fix R on Admiſſion, &c. No. 1. HER E- 
PDlrAMENT. MoRTGAGE, No. II. QUE 
Eſlate. WII I, No. 29. 


CORONER. 


A coroner is not liable to ſerve on juries. 
Page 190 


CORPORATION. 


1, The power of amotion is incidental to the 
body at large in every corporation, unleſs 
where it is expreſsly confined to a ſelect 

part, by charter, bye-law, &c. Rex v. Lyme 
| Regis, E. 19 G. 3. 149 to 160 

2. Therefore, in a return to a mandamus to re- 
ſtore, if it is ſtated that the party was amov- 
el by the body at large, it is unneceſſary to 
aver that the power is veſted in them; Rex. 

v. Lyme Regis, E. 19 G. 3. 149 to 160 

3. If the party means to contend that it is con- 
fined to a ſelect part, he muſt alledge it in 
reply to the return. 159 

4. Where non-reſidence is a good ground of 
amotion, it is unneceſſary, before proceeding 
to amove the party, to ſummon him to 
come and reſide; Rex v. Lyme Regis, E. 
19 G. 3. 149 to 160 

5. Qu. If the ſame nicity is required in a 
charge to ground a disfranchiſement as in an 
indictment. : 182 

6. To prove the exiſtence of an aggregate cor- 
poration conſiſting of different incorporated 


trades, entries of admiſſions into the different | 


trades, as into the company of carpenters, 
the company of plaſterers. &c. are admiſſible 
evidence; the Company of Carpenters v. Hay- 
ward, E. 20 G. 3. 374, 375 
7. The court will not decide the validity of 
the election of a corporator if the queſtion is 
new or doubtful, on a rule to ſhew cauſe for 
an information in the nature of quo warrants; - 
Rex v. Godwin, E. 20 G. 3. 397 to 401 
8. Jide Cusrou, No. i. IN TORMATION, 
No. 4. Sr Aufs, No. 1. 


COSTS, 


4. The plaintiff in an action for taking his ſhip 
or goods, ſhall not have coſts, although a 


| 
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verdict ſhould paſs for him, if the judge or 
court certify that there was probable cauſe of 
ſeizure as. contraband. 

+ 2. A certificate that a treſpaſs was wilful and 
malicious under 8 & 9 . 3. c. 11.4 4 
made out of court is void, and does not en- 
title the plaintiff to full coſts. 108, n. 
[t46]. 

3. Toentitle a defendant to coſts under 3 Fac. 
1. c. 15. Y2 & 4 when the damages arc 
under 40s, he muſt ſhew that he is reſiant 
in the city of London. 245, & n. [2]. 
4. Qu. If he muſt not alſo ſhew that the plain- 
tiff is. 2455 n. [2]. 

5. If the damages are under 408. in afſumpſit 
againſt an inhabitant of Midalgſex, the de- 
fendant ſhall have double coſts, whether 
the plaintiff ſue in his own right, or as per- 
ſonal repreſentative; Waſe v. Wyburd, M. 20 
S. 3. 246, 247 
6. But a perſonal repreſentative cannot be ſued 
in the. county Court. of Middleſex, and ſhall 
therefore pay coſts, though the damages are 
under 405.3 Aikuay v. Burrows, M. 20G. 3. 
263, 264 

7. To entitle a. conſtable, juſtice of peace, &c. to 
double coſts under 7 Fac. x. c. 5. it mnſt 
be certified by the judge who tried the cauſe, 
that the defendant acted by virtue or reaſon 
of his office; Grindley v. Holloway, H. 20 


G. 3. 307, 308 ; 


+8. Unleſs (No. 7.) upon a ſpecial verdict, it 
appears by the facts there found, that the 
defendant was acting by virtue of his office; 
Rann v. Pickin, B. R. M. 23 G. 3. 
308, n. [+82]. 

9. On a rule for an izſormation, though the 
court may think a ground is laid, yet, if 
under the circumſtances the payment of 
the proſecutor's coſts appears an adequate 
puniſnment, they will diſcharge the rule, 
on the defendant*s-undertaking ſo to do; Rex 
v. Morgan, H. 20 G. 3. 314 
10. In taxing coſts, the contingent loſſes 
which witneſſes may have ſuffered by obey- 
ing the /ubfpana cannot be allowed.; 
Thelluſſon v. Staples, T. 20 G. 3. 438, 439 
11. If there is a plea of tender as to part and 
non afſumpfit as to the reſidue, and, the iſſue 
on the tender being found for the defendant, 
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"the pelance proved is under 40s. yet the | 


| defendant, though within the juriſdiction of |. 
the county court of Middleſex, is not entitled 
to cofts under 23 Geo. 2. c. 33. § 19; 


Heaward v. 2 M. 21 E. 3. 
00 Page 448, 440 
12. Nor if the debt i is reduced under 405. by 
a ſer- eg. | | 448, 449 


13. Where there are iſſues joined on ſeveral 
counts, and on ſome a verdict is found for the 
plaintiff, and on others for the defendant, the 
defendant ſhall not have coſts on the part of 
che record on which the verdi& is found 
$1 bor bim; Butcher v. P. E. 21 G. 3. 
A 677, 678 | 
14. / Whete'the ie ! is found for the Win- 
tiff on à ſpecial” plea, or he bas judg- 
, ment on demurrer to ſuch plea, he is | 
” to have coe, by 4 Ann. c. 16 § 5. 
678, n. ral. 
15. 22. If dat claufe of 4 Am. (No. 14.) 
Extends to caſes where there is judg- 
ment for the plaintiff on a demurrer to 


2 ſpecial. plea, and afterwards a verdid? | 


* the en on the general iſſue. 
678, n. [2]. 


46. IP ih ſhall pay coſts on the ſpecial : | 


avoweries found againſt him 3 Stone v. 
Funßab, B. R. T. 22 C. 3. Joq, n. [2J.. 
17. And ſhall not have coſts on the affirmance 
of a Judgment in his favour. on a writ of er- 
ey OO 709, n. [2]. 
18. On2reſpaf for 3 the plaintiff's cloſe, 
and digging up the ſoil upon the place in 
which, &c. and taking and carrying away | 
the ſame, if the defendant plead not guilty, 


and a verdict is found for the plaintiff, but | 


with damages under 405. and the judge 
does not certify, he ſhall have no more colts 
than 3 Clegg v. Molyneux, T. 21 

Ar 780, 781 | 
f 19. „Jide AGENT, No. 1. eri, Ne. 2. 
"HusBanD, No. 4. TRIAL, No. 7, 8. 


COUNCIL. 


The law committee of the Privy Council can- 
not ſend a cqſe to a court of law for their opi- 
nian. N 


CouNsEL. 


Vide BaRRISTER. 


COUNT: 


- What 8 is 3 in a count. Vide 
19 pit No. 2. 


2. Vide CosTs, No. a Vaarter. No. 
55 6. 


COUNTRY. - 


When a plea, &c. ſhould conclude to the coun- 
try. Vide PLEADING, No. 12. Tra- 
VERSE: 


COUNTY. 


1. The Xing cannot by charter authorlze the 
trial of erimes out of the county where they 
were committed; Rex v. Gough, T. 21 G. 3. 


. 791 to 105 


2. Vide Was, No. 4. 


| COUNTRY Palatine. 


Ac certiorari does not lie to remove civil pro- 
ceedings from the courts of the counties pa- 
latine without ſpecial cauſe ; 3 Zinck v. 
Roan T. 21 G. z. 7407 to 752 


COURT. 


+ 2. Inſtances of what the court t will take 


notice of. Vide Cusrou, No. 10. Pax- 
LIAMENT, No. 1, 2. | 

1 2. What they will not. Yid: Cs ron, No. 
Il. PRIVATE Statute, No. 2. 

f 3+ Inſtances of what is within the province 
of the court, and what within thz province 


of the jury. Vide Damaces, No. 5, Ix- 


SURANCE, No. 28, INTEREST of mo- 
ney, No. 1, 2. Jury, No. 3. WirVæss, 
No. 1. 


4. An action for uſe and occupation . hes not 
lie in the court of conſcience for the city of 


London; I, volley v. Clautman, M. 20 G. 3. 
2.44 to 246 


: : 


5. Nor 
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5. Nor any action for rent, or any real contract, 


A-TABLE O THE PRINCIPAL MATT ERS. 


or for any debt ariſing by reaſon of any cauſe 
concerning a teſſament, matrimony, or any 
thing concerning or belonging to the eccle- 
fraftical court. Page 245 
6. Nor for any ſuch matters (No. +5.) in the 
court of requeſts for the Tower Hamlets. 245 
7. An inferior court cannot grant a neu trial. 


380 


8. A court of error may award a wenire de | 


novo; Grant v. Aſtle, T. 21 C. 3. 722, 
f > | 731 
g. Court Leet. Vide LEETr. 
10. Vide ATTORNEY. No. 15. 17. 


COVENANT. 


1. No ſet form of words is neceſſary to conſti- 


tute a covenant, 27, 766 
2. Any words amounting to an agreement, if 
under ſeal, are ſufficient. - 


3. If there is a power for huſband and wife joint- 


ly to declare the 2% of a fine of the wite's | 


eſtate; and the huſband covenants with a 
leſſee for quiet poſſeſſion againſt any perſon 
claiming under the buſband, his executors ſhall 
be liable if the leſſee is evicted by a remain- 
der-man claiming under a joint execution 
of the power; Hurd v. Fletcher, M. 19 
G. 3. 43 to 45 
. A covenant for rent in a leaſe does not bind 
an under tenant; ; Helford v. Hatch, E. 19 
„ 183 to 187 
+ 5. If the whole or a term is made over by 


equivalent, he may be ſued for the reward, 
and the reaſon of the non-compliance with 
the literal terms averred in the diaration; 
Hatham v. the Eaft India Company, M. 20 C. 
35 Page 272 to 279. 69 f to 655 
8. Covenant wili lie againſt an original Ii e 
before he takes gt poſſeton. 461 
9. And .againſt an offignee under an abfolute 
indefeaſible a/i52ment of the whole intereſt 
in the term; Hatker v. Reeves, B. R. AA. 
22 G. 3. 461, n. [I, to 403, n. 
10. But not againſt a mortgagee of the term, 
even after the mortgage is νeited till he 
takes actual poilefion ;, Eaton v. Jaques, 
M. 20 G. 3. ; 4455 co 406 
11. In a common indenture of apprenticeſhip un- 
der 5 El. c, 4. between the father, the ſon, 
and the maſter; the father! is aniwerable in 


12 


to 2 5 n. 11 
12. In a declaration i in covenant, it is only ne- 
ceſſary to ſtate as much of the « deed as will 

ſhew the plaintiff's title. | = 507 
13. And that need not be done in "bac Was, 
but according to the legal Net 667. 669 
14. Where ſomething is covenanted or Agreed 
to be done by each of two parties at the ſeme 
time, he who was ready and offered to pet- 
form his part, but was difcharged by the 
other, may maintain an ation? againſt the 
other for non- performance of his part-; 
Jones v. Barkley, T. 21 G. 3. 684 to 695 
15. Where there are mutual and independent 


the leſſee, although in the deed he reſerves 
the rent and a power of entry for non- pay- 
ment to himſelf and not to the original 4% 

5 et, and although he introduce new cove- 
.nants, the perſon. to whom it is made over 
map ſue the original leſſor or his aſſignee of 


the reverſſ ion, or be ſued by them, as of Ignee 
of the term, on the reſpective covenants in 


the original leaſe; Pa#ner v. Edwards, B. 
; R. E. 23 C. 3- 187, n. [+ 59], 188, n. 


[t]. 
76. Ou. If ſuch new covenants (No. 5.) 
are good. 138; „ [4-þ- 


7. If one covenant to do a certain act in con- 
ſideration of a reward, and the other party 
prevent the ſtipulated thing from being lite- 

Tally done, and accept ſomething elſe as an 

„„ | 


| covenants, either party may recover dama- 
ges for a breach by the other, aiid it is no ex- 
cuſe for the defendant to alledge a breach 
by the plaintiff of the Covenants to be per- 
formed by him, FOR: 690 
16. Where covenants ate bonditional and do- 
pendant, the performante of the one is a 
condition procedent to the performanee of the 
other; Kingſten v. n B. R. E. 13 G. 
68g to 691 
17. e where counts or arreements 
are conditions precedent, and where not, 684 
to 695 
18. Inſtances where a party has done enough 
to entitle himſelf to an ation of covenant 
or upon an agreement, 685 to 689 
19. Inſtances where he has not. 6g5 to 693 


[ 20. Vide 
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A TABLE OF THE PRINCIPAL MATTERS. 


20. Vide Equity, No. 2. HusBanD, No. | 


I, 2. 
COVENTRY. 
Vide Poor-rate, No. 10, 11. 
* COVERT, COVERTURE. 
Vide HusBand. | | = þ 
CREDITOR. 
Vide BankRueT. DEecrEE, No. 1. 


CRIMINAL Converſation. 


23* An action for criminal converſation is the 
only civil caſe, where the actual celebration 
of a marriage muſt be proved. Page 174 

2. Vide EVIDENCE, No. 15. 


| CROSS Remainder. 
Vid. REMAINDER, No. 1, 2. 
CROWN. 


Vide ADMINISTRATION, No. 4. BASTARD, 
No. 2. Excisk. ExTEnT. FORFEITURE, 
No. 1. NAviGABLE R:ver, 


CRUISE: 


Senſe of the word * cruiſe” in policies of in- 


ſurance. 528 


CUSTOM. 1 


1. A corporation being entitled to a cuſtomary 
duty on corn imported, a cuſtom that fac- 
tors, free of the corporation, ſhall receive to 
their own uſe, that part of the duty which 
ariſes from corn conſigned .to them as fac- 
tors, is good in law; Cockſedge v. Fanſhaw, 

E. 19 G. 3. | 119 to 134 
2. Inſtances ofcuſtoms good in law. 126. 203 
3. Of cuſtoms void in law. 204 to 206 


4. A cuſtom that tenants, whether by parole 
or deed, ſhall have the way-gorng crop after 
the expiration of their term is good in law; 
Wiggleſworth v. Dalliſon, T. 19 G. 3. 201 

to 207, & n. [7]. n. [8]. 

5. So is a cuſtom that the inhabitants of a 


manor ſhall grind—all their corn grain and 
malt which by them or any of them ſhall 
be uſed or ſpent ground within the manor 
—at certain mills ; Cort v. Birkbeck, T. 19 
ih $- ö Page 218 to 228 
6. But if it were, that they ſhall grind—all 
their grain whatſoever by them ſpent or 
| ſold—at certain mills, it would be void. 221 
7. A decree toeſtabliſh a cuſtom binds all per- 
ſons in the ſame circumſtances with the ori- 
ginal defendants; The caſe of Manchefter 
Mill, Duc. Lanc. E. 36 G. 2. 222, & n. 
| 173]. 
8. In caſe of a direct breach of the cuſtom ſuch 
decree (No. 7.) may be revived by ſcire 
facias. | 222, n. [13]. 
9. But where it is only evaded the proeceding 
muſt be by ſupplemental bill. 222, n. [13]. 
10. The court takes notice of ſuch cuſtoms 
of London as have been certified by the recor- 
der; Blaquiere v. Hawkins, E. 20 G. * 
378 to 380 
11. But will not take notice of the cuſtom 
in London that an action ſhall lie for calling 
a woman * whore? becauſe it has not been 
certified. 380, n. [14]. Staunton v. Jones, 
N. Pr. after M. 23 G. 3. 380, n. [+ 96]. 
23281, n. [+]. 
+ 12. But the city court takes notice of the 
cuſtoms of the city. 381, n. [+]. 
13. Vide Ev1iDENCE, No. 16, 18. 


D. 
DAMAGES. 


| 1. The plaintiff in an action for taking his 


' ſhip or goods ſhall not recover more than 
two pence damages if the judge or court 
certih that there was probable cauſe of ſeizure 
for ſmuggling . 8 107 
2. A jury may give intereſi on book- debts in 
name of damages. 376 
3. A court of error may give interg as damages 
on the ſum recovered by the original judg- 
ment, on the affirmance thereof; Zinc v. 


Langton, B. R. T. 22 G. 3. 752, n. [3]: 


| to 753, n. 
4. Where there are entire damages on ſeveral 


counts, ſome of which are bad in law, it is 


error. 377+ 730, 731 
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A TABLE OF THE PRINCIPAL MATT ERS. 


5. Qu. If the court may not aſſeſs the damages 
in all caſes where there is judgment by de- 
fault. Page 316, n. [1]. 
6. Lide DREMuxRER to Evidence, No. 3. 
Prize, No.4. VER DIC, No. 2, 3. 


DE FT. 


1. An adion of debt will lie on a foreign judg- 
ment, and without ſtating in the declaration 
or proving the ground of the judgment; 
Walker v. Mitter, M. 19 G. 3. 1 to 7 

2. Debt will lie wherever indebitatus aſſumpſit 

will. | 6 

3- Inſtances of actions of debt in which it is 
not neceſſary to prove the exact ſum laid in 
the declaration. | 6, 732, n. 

4. What evidence is ſufficient in debt upon a 
bond where the ſulſcribing witneſs cannot be 
produced; Coghlan v. Williamſen, H. 19 G. 3. 

5. What debts are proveable under a — 
miſſion of bankrupt and diſcharged by the 
certificate. Vide BANKRUPT, No. 2, 11, 
I5, 17. 

6. What are not. Vide Bax KRV r, No. 13, 
14, 16, 18. 

7. Vide WiTNEss, No. 2. 


DECLARA TION. 


1. In a declaration in caſe for breach of a cuſ- 
tom for inhabitants to grind at the plaintiff's 
mill, it is not neceſſary to ſtate that the 


inhabitants “ had and ought, from time | 


whereof, &c.” nor that the mill is an ancient 
mill. „ Tat - 
2. Side ALLEGATION. AMENDMENT, No. 1, 
3. AsSUMPSIT, No. 7, 1% BILL of 
Exchange, No 13, 22, 23. CopynoLD, 
No. 3. CovenanrT, No. 5, 7, 12. Dzsr, 
No. 1, 3. HusBanD, No. 1, 2. Ma- 
Vaxcious Proſecution. Nu tiel Record. 
PLEADING, No. 5,-6, 7, 19, 20, 21. 
SHERIFF, No. 4. 


DECREE. 


a, If any one #nowing of a decree purchaſe, 
though for a valuable conſideration, the pur- 


chaſe is fraudulent and woid as againſt the 
creditor under the decree. Page 88 


2. Degree to eſtabliſh a com, Vide Cus- 


TOM, No. 7, 8. » 
3. A decree which only recites part of the 
proceedings cannot be read in evidence with- 


out the bill and anſwer 580 


" +DEED. 


+1. Adeed to lead the uſes of a fine, and the | 


fine are to be conſidered as the ſame con- 
veyance. b 45 


t 2. A mere truſtee may prove the execution of 
the deed to himſelf, 141, n. [+51] 


DELIVERY. 


Vide MoRTGAGE, No. 8. 


DEMAND. 


1. A demand is neceflary before a land- 
lord can enter for non-payment of rent. 


483, 486 


2. Unleſs where 6 monchs' rent is in arrear 


and there is not a ſufficient res on the 
premiſes. 483, 486 
3. Or unleſs the neceſſity of a demand is 
waved by the tenant, by expreſs agreement. 


486 


4. A demand muſt be made on the acceptor 
before an indorſor Can be ſued on a bill 
exchange; Ruſhton v. Apinall, T. 21 G. z. 

679 to 684 


DEMES NE. 


Tenant in ancient demeſne. Vide TENA Nr, 
No. 1. | 


DEMURRER. 


I, Examples of good cauſes for ſpecial de- 
murrer. 94 to 97, 329 to 330, 683, 
n. [1]. 


9 Z 2. Inſtance 


A TABLE OF THE PRINCIPAL MATTERS. 


2. Inſtance of what is not a cauſe for 2 
demurrer. Page 4, n. [I], 5, n 
Þ+ 3. Qu. How far it is good cauſe that the 
ſpecial plea amounts to the general iſſue. 
649,n.[1]. 


DEMURRER to Evidence 


1. A demurrer to evidence admits the truth of 
every concluſion of fact which the jury 
could have inferred from the evidence de- 
murred to; Cackſedge v. Fanſhaw, E. 19 
G. 3+ 119 to 134, 224 

2. On a demurrer to evidence the party can- 
not take advantage of any objection to the 
pleadings; Cort. v. Birkbeck, T. 19 G. 3. 

218 to 225 
3. When evidence is demurred to, the jury 
my aſſeſs the damages conditionally. 
222, n. [14]. 
4. If they do not, and judgment on the demur- 
rer is given for the plaintiff, there ſhall be 
2 writ of enquiry; Cort v. Birkbeck, T. 19 
G. 3. 222 to 224 

5. And after the execution thereof the party 
may move in arreſt of the final judgment, on 
on any objection to the pleadings; Cort v. 
Birkbeck, T. 19 G. 3. 222 to 225 


} 


DEPUTATION for killing Game. 


Jide GAME, No. 1. 


DEPOSITION.- 


Depoſitions before commiſſioners of bankrupt, 
when recorded, or copies thereof, are evidence 
to prove the time of the a of bankruptcy 
if ſpecified in them; Janſan v. Willſon, M. 
20 G. 3. 257 to 260 


DEVIATION.:. 


Vide. FNSUR ANCE, No. 7, 21, 23, 24, 25. 
S 


DEVISE, DEVISEE. 


I. A deviſe is not a purchaſe within the mean- 
ing of q Geo. I. c. 7. Kex v. Wi wvelingham, 
T. al G. 8. | Page 567 to 570 

2. Vide Exkcuroxx avi MorTcace, 
„„ Wakt. © 


DISCONTINUANCE. 


Vide PENAL action, No. * : 
DIE DOE CM 


Inſtances of the exerciſe of the diſcretionary 
power of the court. Vide ALLEGATION, 
No. 2. Cosrs, No. 9. IN TORMATILON. 
OVER SEER. PRACTICE. RELEASE. 
TXIAI. | 


DISFRANCHISEMENT, 


Vide ConronaTiOn, No. Ty 2, _, 4, 5. 
DISTRESS. 

1. In the notice for the ſale of a diſtreſs under 
. & M. c. 5. it is not neceſſary to 
mention when the rent became due, for 
which the diſtreſs has been made; Ms v. 
Gallimore, M. 20 G. 3. 279 to 283 

2. A grantee or mortgagee, ſince 4 Ann. c. 16. 
§ g. may diſtrain before he has turned his 
Tight into actual poſſeſſion by the attorn- 
ment of the tenant ;, Moi v. Gallimore, M. 20 
G. 3. | 279 to 28g 

3. If a candle-maker or maltſter forfeit the 
ſingle duties, and then become a bankrupt, 
and is convicted after the afjignment of his 
eſtate, the double duties may be diſtrained 
for, on the candles, malt, utenſils and ma- 

| terials in the hands of the afſignees ; &tracey 
v. Hulſe, T. 20 G. 3.411 to 416. The At- 
torney General v. Senior. Scacc. 1730, 415, 

416, n. [1]. Rex v. Fowler, Scacc. 19 G. 3. 

415, 416, n. [2]. 4), n 
4. Diſtreſs is not incident to a fee-farm rent 


as ſuch, unleſs the caſe is brought within 
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4 Gee. 2. c. 28. § 5. Bradbury v. Mrigbt, | EJECTMENT. 

; H. 21 G. 3. Page 624 to 628 
$ * 58 W. , = 2. PLEADING, No. 8, T. Ejectment will lie for a mine. Page 305 
9: TI con 2. An attorney cannot be Ie in an ejectment. 


| 466, n. [1]. 
- "" DISTRINGAS 3. Where it is clear that the perſon in whom 
ET | 3 the legal gſtate is veſted, is a mere truſtee, 
When the proceeding a gainſt the former ſheriff he ſhall not avail himſelf of his title to defeat 
a his cgſlui que truſt from recovering in eject- 
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is by diſtringas, and when by attachment. 
| : ment, 721, 722, 777 
0 4+ Vide MoRTGaGe, No. 1, 2, 3. Norick, 
' DIVIDEND. * 
Fide BANKRUPT, No. 30, 31. ELECTION 


DIVIDIN G Point. | | 
Dug oo I. Vide CoxroRATION, No. 7. INFOR MA- 

Lide INSUR ANCE, No. 6. | TION, No. 4+ Mayor. 

2. Vide OeT1oNn. 

D O WER. 5 


Vide SETTLEMENT, No. 19. ELEGIT. 


i D R A WE E, DRA WE R. | 1 The Heri on an elegit is not bound to 


: „F deliver a moiety of each particular tene- 
: Vide B1LL of Exchange. | ment and farm, but only certain tenements 
: A and farms making, in value, a moiety of Wi 
; 825 the whole; Den v. the Earl of Abingdon, M. " 
- E. | 21 G. 3. | 473 to 476 7 
5 2. The land extended under an elegit muſt 9 
5 | | be ſet out by metes and .bounds. 476, "nj 
; EAST INDIA Company. & n. [1]. 1 
; 1. Z EVERAL reſolutions on the conſtruc- i 
5 tion of the charter- parties of the Eaſt- EMB AR GO. 7 
: India Company. 272 to 278 | 'N 
2. Copies of the transfer books of the Eaſt- The effect of an .embargo on policies of in- 1 
India Company are evidence. 593, n. [3]. ſurance. Vide Ins un Au ek, No. 31, 32, f 
594 N. | 33, 34, 36. 4 
ECCLESIAS TICAL Gourt. | EMBLEMENTS. 9 
Vide ApPARITOR. PROBATE. PROCTOR, il 
PROHIBITION. REGISTER. Vide MoRTGAGe, No. 10. 4 
ECCLESIASTICAL Lf. | i## 
_, ENEMT : is 
Eccleſiaſtical Leaſes can only be of lands | | bf 
formerly letten, 573 | Vide Alien Enemy, PRIZE. 14 
ENQUIRY 1 


— nnen. 


A TABL E OF THE PRINCIPAL MATTERS. 


ENQUIRY. 


2. A writof enquiry is not neceſſary where the 


k 


[ 2. The conſtruction of covenants and ence 


| 


action is on a covenant for the payment of a 


* 


liquidated ſum. Page 316 
2. On the execution of a writ of enquiry in an 
action on a written inftrument, the inſtru- 
ment muſt be produced. 316, & n. [2]. 
3. Vide Damaces, No. 5. — to 
Evidence No. 4. 


ENROLLMENT. 


7 1. What is evidence of the enrollment of a bar- 
gain and ſale. Vide EviDENCE, No. 4. 

2. Of leaſes in the Duchy of Lancaſter. Vide 
EviDENCE, No. 5. 


ENTRY. 


1. Mual entry is neceſſary to avoid a fines 
483, & n. [1], 485, 486 

2. Qu. If it is not neceſſary to prevent the 
operation of the ſtatute of limitations. 


EQUITABLE Eſate. 


1. Reſidence for forty days on an equitable 
eftate gains a ſettlement; 63', 632, Rex v. 
Wivelingham, T. 21 G. 3. 

2. A deviſee of the ſurplus ariſing from the 
fale of land after payment of debts and le- 


485,n. [1]. | 


767 to770 | 


gacies has an equitable intereſt in the land, 


and may keep the land, paying the debts and 
170 


legacies. 


3. If the legal intereſt in land deſcend in fee ; 


ſimple ex parte maternd, ang the equitable 

intereſt in fee-ſimple ex parte paternd, or 

vice verſa, the equitable ſhall merge in the 

legal eſtate, and both follow the line through 

which the legal cſ{tate deſcended ; Goodright 

v. Wells, T. 21 G. 3. 77¹ to 780 
4. Vide EJECTMENT, No. 3. 


EQUITY. 


1. In all cafes of a purchaſe for valuable confide- 
ation equity muſt follow, not lead the law. 
22 


li 


muſt be the ſame in equity and at law. 
: Page 277 
3. So muſt the confliru#ion of potvers. 293 
+ 4. In the caſe of an uſurious contract equity 
will afliſt the debtor to retain all above legal 
intereſt if not paid. 697, n. 


4 


['+ 5. Or to recover back what has been 


paid above the principal and legal intereſt. 
698, n. 
6. Vide ASSIGNEE, No. 6, LEASE, No. 2. 


EQUITY of Redemption. | 


.| Inſtance where a court of law takes notice af 


the equity of redemption of a mortgagor, af- 
ter the mortgage has been forfeited. Vide 
ASSIGNEE, No. 4. MoRTGaG, No. 15, 


ERROR. 

1. If error is aſſigned on a miſtake in form, 
the miſtake may be amended in the court be- 
low, pending the zwrit of error; Richards v. 
Broton, E. 19G. 3. 114 to 115, & n. [1], 
„. 

2. And this in a penal afion; Richards v. 
Brown, E. 19 C. 3. 114 to 115 
3. An avowant is not aplaintiff within 3 Hen. 
7! c. 10 and is not entitled to cs or da- 
mages on the affirmance by a court of error 
of a judgment in his favour. 709, n. [2]. 
4+ Vide AMENDMENT, No. 1, 3, 4, 5, 6. 
CourT, No. 8. Damacts, No. 3, 4 
ExCHEQUER Chamber. Nod Pros, No. 8. 


ESTATE. 


1. When general words in a will paſs an fate 
for life, and when an eſtate in fee. 417, 418, 
759 to 764 

2. A deviſe of * all my eſtate” or all my in- 
tereſt,” paſſes an eſtate in fee- ſimple. 763 
3. But «all my lands in (or at) A.” are words 
deſcriptive of locality, and paſs only a /:fe- 
eſtate. | 434, 763 
4. And this, although the teſtator ſhould have 
marked his diſapprobation of his heir at law 
by 


21 G. 3. Page 759 to 764 
In general, if an eſtate is given indefinitely 

without words of limitation, an intereſt for 

life paſſes. 750, te 
6. Settlement by eſtate. Vide SETTLEMENT, 

No. 18, 19, 20, 21, 22, 23, 26, 27, 28, 29. 
7. Vide EQUICABLE eftate, LEGAL gate. 
LIMITATION. 


ESTO PPE L. 


What certainiy is neceſſary in eſtoppels. Vide 


CERTAINTY, No. 5. 
EVIDENCE. 


1. Parole evidence is admiſſible to rebut the 
reſulting uſe to the conuſor of a fine; Rae v. 
Popham, M. 19 G. 3. 25 to 26 


ted by every ſort of evidence. 39 


judgment, unleſs againſt the party to the 
action in which the judgment was given. 
41 & n. (m). 


Lancaſter, is ſufficient evidence of the enroll- 
ment of a Duchy leaſe; Kinnerfley v. Orpe, 
H. 19 G. 3. 56, 58 
5. So the indorſement by the proper officer is 
ſufficient evidence of the enrollment of a bar- 
gain and ſale. 57,58 
6. In debt on a bond, if it is proved that the 
defendant admitted the debt, and that 
the attendance of the ſubſcribing wit- 
neſs could not be procured, it is ſufficient 
to prove the hand-wrting of the defendant, 
and of the witneſs; Coghian v. Williamſon, 
A. 19 G. 3 93 
17. In an action by the aſſignees of a banirupt, 
if the petitioning creditor's debt ariſes by bond, 
proof, the acknowledgment of the bankrupt, 
(the obligor) that he ovzed that debt, does 
not ſuperſede the neceſſity of calling or ac- 
counting for the abſence of the ſubſcribing 
itn; Avbot v. Plumbe, T. 19 G. 3. 

216, 217. 
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by a legacy of 15; Right v. Sidebotham, T. 


2. An implied revocation of a will may be rebut- | 


3. The writ of execution is not evidence of the. 


4. The certificate of the auditor of the Duchy of 


MATTERS. 


+8. Nor is ſuch acknowledgment ſufficient in 
the caſe of an action on the bond againſt 
the obligor. Page 216, 217 
9. Matter of defence happening after the aclion 
brought, but before plea pleaded, may be gi- 
ven in evidence, in thoſe actions where ſpe- 
cial matter may be proved on the general 
iſſue; Sullivan v. Montague, H. 19 G. 3. 
| 106 to 113 
10. An executor who takes no beneficial intereſt, 
is a competent witneſs to prove the te/tator”s 
ſanity; Goodtitle v. We Jord, E. 19 G. 3. 
139 to 141 
+ 11. So is a bare truſtee to prove the execution 
of the deed to himſelf. I41 [+51] 
12. If a perſon intere/ted execute a ſurrender or 
releaſe, he is an admiſſible witneſs, although 
the ſurrenderee, &c. ſhould refuſe to accept 
the ſurrender or releaſe; Goodtitle v. Welford, 
E. 19 G. 3. 139 to 141 
13. It is no objection to an executors teſtimony, 
that he may be liable to actions as executor 
de ſon tort. 141 
14. When copies are evidence. Vide Cop v. 
15. The miniſter and ſubſcribing witneſſes to 
the regiſter are not the only competent wit- 
neſſes to prove the identity of the perſons 
married; Birt v. Barlaw, E. 19 G. 3. 
171 to 175 
16. One who has acted in breach of an alleg- 
ed cuſtom is not a competent witneſs to dill prove 
the cuſtom; The Company of Carpenters v. 
Hayward, E. 20 G. 3 374, 375 
17. To prove the manner of conducting a par- 
ticular branch of trade at one place, evi- 
dence may be given of the manner of con- 
ducting the ſame branch at another place; 
Noble v. Kennoway, M. 21 G. 3. 510 to 
82 
18. Evidence of the caſtom of one manor is not 
admiſſible to prove the cuſtom of another 
manor. 513 
19. Inſtance where evidence of opinion is not 
admiſſible; Syers v. Bridge, M. 21 G. 3. 
527 to 531 
20. A witneſs is not bound to anſwer whether 
he is a papiſt; Rex v. Lord George Gordon, 
H. 21 G. 3. 593 
21, The acknowledgement of one out of ſeveral 
drawers of a joint and ſeveral promiſſory note 


10 A 


m ay 
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may be given in evidence on a ſeparate ac- 


tion againſt any of the others, and will take | 
the caſe out of the ſtatute of limitations; 


Whitcomb v. Whiting, E. 21 G. 3. Page 652, 
"ad 653, Qn. [1]. 

22. Inſtance where a party offering what is 
not the beſt evidence, it ſhall be read if it 
make againſt him; Bermon v. Woodbridge, 
T. 21 G. 3. 


23. Vide BaxkRUrr, No, 13. 23. CAriAs, 
No. 3. Cox roRATIom, No. 6. DEC REER, 


No. 3. DEeMURRER fo evidence. FEME 
Covert, No. 3. INDICTMENT, No. 4. 


EXCHANGE. 
Vide BILL of Exchange. 


EXCHEQUER Chamber. 


1. a twrit of error from the King's Bench to the 
Exchequer chamber, cannot be quaſhed in 
the King's Bench; Lind v. Stutt, E. 20 G. 
1 330 to 353 

+ 2. Nor in the court of Chancery; Lloyd v. 
Skutt, Canc. 353, n. [t 91]. 

3. 2u. If a writ of error lies from the King's 
Bench to the Exchequer chamber in a gui 
tam action of debt. 2351, 352 

+ 4+ Reſolved, that it does; Lloyd v. Skutt, 
Cam. Scacc. 353, n. [+ 91}. 

5. Qu. If in any caſe when the action is by ori- 
ginal. | 352, & n. [3]. 

6. It does not lie in actions de ſcandalis mag na- 
tum. | | 1 

7. On a writ of error from the King's Bench, 
only a tranſcript of the record is ſent into 
the Exchequer chamber. 352, n. [3]. 

8. The ſtatute of 3 Hen. 7. c. 10. extends to the 
court of error from the King's Bench in the 
Exchequer chamber. 752, n. [3]. 

9. Yet the practice of that court has been not to 
allow :ntere/? on the money recovered by the 
judgment below, when affirmed. 752, n. [3]. 

+10. But ſuch practice has been departed from, 
and intereſt allowed there, in ſome late caſes, 


753, Addend. n. [+*] 


EXCISE. 
1. A fenaliy for not paying the exciſe duties 
upon candles, incurred before a benkruptcy, 
but not ſubſtantiated by coꝝvidlien till after, 


781 to 788 | 


N 


continues a lien upon the eſlate in theh a nds 
of the aſſignees, and may be diſtrained for; 
Stracy v. Hulſe, T. 20 G. 3. Page 411 to 416 
2. So in the caſe of malt; Attorney General v. 
Senior; Scacc. 1739, Page 415, 416, n. [1]. 
Ker v. Fowler, Scucc. 19 G. 3. 415, 416, n. 
| | [2]. 417. n. 

3. Vide CERTIORARI, No. 5. Commiss-. 


ONERS of Exciſe, 


EXCLUSIVE. 


When a time ſpecified is to be excluſive, and 


when jnclyſive. Vide © AFTER,” FROM, 
Hur and cry. 


EXECUTION. 


1. If a plaintiffcannot find ſufficient effects to 
ſatisfy his judgment, the court will order the 
ſheriff to retain for his uſe money which he 
has levied in an action at the ſuit of the de- 

fendant; Armiſtead v. Philpot, T. 19 G. z. 

t. | 221 

2. Vide ELE OTT. Evidence, No. 5 Ez 
HusBanD, No. 3. InsoLvenT Detbtrr, 
No. 7. JupGMENnT, No. 8. Nox-Pros, 
No. 6. 9. PARTNER, No. 2. SHERIFF, 
No. 1. 4, 5, 6. 


EXECUTOR. 


1. An executor cannot be ſued in the county 
court of Middleſex; Aikvay v. Burrows, M. 
20 G. 3. | 263, 264 

2. Vide ADMINISTRATION. 


EXECUTORY. 


1. If money is paid on an illegal contract, 
while the contract remains executory the 
money may be recovered back, in an action 
for money had and received. 471 


EXECUTORY Doi. 


1. An executory deviſe of a real gate to B. 
after one to the heirs of the body of A. is 
not too remote, becauſe it muſt veſt either 
in poſſeſſion or as a remainder on the death 
of 4; Doe v. Fonnereau, M. 21 G. 3. 487 

ET to 50g 

2. Vide REMAINDER, No. 3, 4, 5- WILL 

No. 24, 25. 


3 EXEMPTION. 
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EXEMPTION, 


4. Preſcriptive exemptions from ſerving on 
Juries are not taken away by any of the ſta- 
tutes concerning juries; Rex v. Pugh, E 
19 G. 3. Page 188 to 205 

2. Vide CONSTABLE, No. 3, 4, 5 


EXTENT. 


1 i An extent of the Crown in caſe of a han- 


ruptcy does not attach if iſſued after the a/- 


fignment. 415 
2. Nor in the caſe of actions, if after judgment. 


415 | 
F. 
FEE-FARM. 
1. FEE: farm rent is a rent granted in 


fee, of at leaſt one- fourth the value 

of the land at the time of the grant. 627 

| Sn. [I]. 

2. It may either be a rent- ſervice, rent-feck 
or rent- charge. 627, n. [1]. 

+ 3- Though ſome think the term is proper- 
ly only applicable to rents-ſerwce. 627, n. 


[+128]. 


FELON, FELONY. 


de FORFEITURE, No. 1. PEACE-Officer. 
R1oT, No. 4, 6. 


FEME Covert. 


1. A feinè covert is capable of purchaſing of 
others, without the concurrence of her hl 
band, ſulject to his diſagreement, which 
will diveſt the eſtate ; Barnfather v. Jordan, 
M. 21 G. 3. | 452 

2. Hence, in covenant for rent againſt an af- 
nee, an affignment over before the rent ac- 
crued is a good plea though the plaintiff 
reply that the affignee over is a ſeme covert; 
Barnfather v. Jordan, M. 21 G. 3. 452 

3. A feme covert's will of perſonal eſtate, au- 
thorized by a power in a marriage ſettlement, 
cannot be given in evidence till proved in the 


| 


1 


eccleſiaftical court; Stone v. Forſjth, T. 21 
G. 3. | Page 507 to 709 
4. Vide HbazAnD. 


FEOFFMENT,. 


If tenant ex parte maternd no a feoffment to 
the uſe of his maternal heirs, and the feoffee 
re- enfeoff him expreſsly to the uſe of thoſe 
heirs, yet the re-infeoffment ſhall enure to 
the paternal heirs; Doe vs Putt, C. B. T. 
8 C. 3. 773&n [1]-775,& n. [2]. 

| 51 776, n. 


FICTION J Law. 
Vide Bit, No. 1. Maxis No, 5. 
FINE. 


1. Parole evidence is admiſſible to rebut the re- 
ſulting ye to the conuſor in, favour of the co- 
nuſee; Roe v. Popham, M. 19 G. 3. 25 to 26 
2. The fine and deed to lead the uſes are to be 
conſidered as one conveyance. 45 
3. Actual entry is neceſſary to avoid a fine. 


483,Sn n. [1] 485. 
FINE on admiſſun to a copy hol. 


1. Two years' rent, without any ae 
for the land- tax, is fixed as the ſum aſſeſſable 
for an arbitrary fine on admiſſion to a copy- 
hold gate; Aftle v. Grant, C. B. 724, n. [2], 

to 727, n. 

2. Vide ASSUMPSIT, No. 11, 12, 13. 


FISHERY. 


I. Qu. Whether there can be a ſeveral fiſhery 
without the ownerſhip of the ſoil, 55 
2. A perſon who fiſhes in the fiſhery of ano- 
ther for the avowed purpoſe of giving riſe 
to an action to try the right, is not liable to 
a penalty under 5 Geo. 3. c. 14; Kinnerſiey v. 
William Orpe, M. 21 G. 3. 517, 518. 


F OREIGN Attachment. 
Vide ATTACHMENT, No. 2, 3» 4. 
FOREIGN Judgment. 


Vide ASSUMPSIT, No, 1. DEET, No. 1. 
FOREIGN 
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FOREIGN Ships and Property. 
Vide INSURANCE, No. 29, 48. 


FORFEITURE. 


1. The goods of a fzlon veſting in the Crown 

by forfeiture or not ſubject to the debts of 
_ the felon Page 545, 546 

2. Forfeiture of a penalty in an agreement, bond, 
&c. Vide AGREEMENT, No. 6. ANNUI1- 
TY, No. 1, 3, 4, 5. Bait, No. 4. 
SOLVENT Debror, No. 1. LEASE, No. 6, 8. 


No. 1. CariTAL Burgeſs. 
4+ ForFEITURE under the exciſe laws. Vide 
DisTREss, No. 3. 


FORGERY. 


Vide B1LL of ORE ge, No. 16, 18. ts. ; 


DICTMENT), No. 4. 


LiMITATION of a- 
tions, No. 4. a 


FRAUD. 


1. There may be cafes which fraud will take 
out of the fatute of limitations. 656 

2. Vide BANKRUPT, No. 3, 4, 5, 6. 22, 23, 
24» 28, 33, 34+ DECREE, No. 1. Ix- 
SURANCE, No. 13. JUDGMENT, No. 6. | 
LiMITATION of Actions, No. 4, 5. Max- 
IMs, No. 6. PLEADING, No. 17. Pow- 
ER, No. 9. Ransom, No. 5. RELEASE, 
No. 2. SETTLEMENT, No. 18. 

+ 3. The Statute of frauds and perjuries. 
Vide the TABLE of Statutes after Title ST A- 


UTE. 
FREIGHT. 
1. The freight is a lien on the cargo of the 
Hip. | 104 
2. No freight is due unleſs the ſhip arrive, 
541, 542+ 
« FROM.” 


Inſtance when © from ſuch a day” includes the 


day; Pugh v. The Duke of Leeds, B. R. A. | 
535 n. [15]. 


18 G. 3. 


In- 4 


N 


G. 
GAME. 


I. | Lord of a Hundred or wapentake can- 
not grant a deputation to kill game; 

The Earl of dileſbury v. Pattiſon, M. 19 G. 
3. Page 28 to 30 
2. In a convidtion for killing game the informa- 
to mult negative every one of the qualifi- 
cations mentioned in 22 & 23 Car. 2. c. 25. 
Rex v. Wheatman, E. 20 G. 3. 345, 346. 


3. A conviction for uſing a gun “ being an en- 


gine for the deſtruction of game” is void, 
3. Forfeiture of an office. Vide ALDERMAN, | 


unleſs 1t add that the party uſed it for the 
ceſtruction of game; Rex v. Hunt, E. 15 


3. 683, n. [1]. 
GAMING. 


I. Contrafts' as well as ſecurities for money lf 
at play are void. 743 
2. Securities but not contracts for money lent to 


play with are void. 41 | 
3. A bilof exchange or promiſſory _ for — 


ney luſt at play is void in the hands of an 
indorſee, though for valuable conſideration, 
and without notice. 636, 743 


GENERAL Iſie. 


Vide ConsTaBLE, No. 2. Cos rs, No. 15, 
18. Mis-RECITAL, No. 2. PLEA DING, 


No. 9, 11. 


GLOUCESTER. 


Perjury being committed in the booth-hall 
within the limits of the county of the city of 
Glouceſter, on the trial cf a cauſe before a 
Jury of the county at large, the indietment 
may be found and tried by juries of the 
county at large; Rex v. Geugh, T. 21 G. 3. 


791 to 797 
GRACE. 


Wee. W bether the drawer of a pre miſory note 


| oh entitled todays of grace. 63, & n, [2] 


GREAT Seflions, 


Vide W aLzs, No. I. 3. 


* GROA TS 
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3 | 1 4 | HEREDITAMENT. 
GROATS. | 
En u. If copybolds are included in the word ec he- 
Fide Loxp's HM. | | weditaments” in 27 EI. . 4.5. 2. 
Page 716, n. [I]. 
:. + GROSBE Aventure. ' © | 2 5 | 
| 5 een SE | HIGH Treaſon. 
+ What is a contract a la groſſe aventure, ex- "ORE IN 
plained. * | Page 291. n. [1]. Vide TxEAzox.” : l Toy algo: 44 5 
. — — — — wo $"< " ana Robot abe. 


8 2 1 Rey þ 


LN | | * 17 a 3 e od diftridts which 
HABE ASC Corpus. are bound to repair ſeparately, be convicted 2 
3 i J for not repairing the road in one of the diſ- 
__ HE n will W ie ee | tris, the other having no notice of the 
pus ad teſiificandum to bring up a pri- indifiment, the court will conſider it as being 
ſoner of war; 7 oy y TE Newnham, 7. ſubſtantially the conviction of the diſtrict 
20 C. 3. 419 420 | which ought to have repaired, and, if the ſint 
2. What certainty is required in returns to ö has been levied on an inhabitant of the other, 
writs of habeas corpus. Vide CERTAINTY, | will grant a ſpecial mandamus for à rate on 
No. 2. h the diſtri bound to repair; Rex v. Toun- 
. 3 3 bend, T. 20 G. 3. 1141, 422 
. H E 1 R. 2. When a highway is overflowed or out of 
Words in a will tending to Aikubertt an ele | repair, paſſengers may ju/tify going on the 
at law, will not have that effect unleſs the ö | adjoining land. 746, 7%, 749 


late is com letel deviſed to another. 63 7 3. Statute of bridges and highways; Vide 
"TH | ks > Ee of Statutes after Title- STATUTE. 


2 


2 2 
ccc 


HEIRS. HIRING. CN ha 


1. Inſtances where the word “ heirs” ſhall be Mk „ 
conſtrued to mean heirs of the body. 266, | Settlement by hiring and ſervice Vide SETTLE- 
| | 267,& n.ſ1]. | MEN T. No. 8, 9, 10, 11, 12, 13, 14, 15. 24. 
2. When © heirs of the body” are words of r 
limitation. 3340 to 45 | HORSES. — 
3. When 5 of 7 archeſ 487 to 509, . Unſound horſes, Vide WARRANTY. 
506, n.2. Horſes employed in drawing the artillery 
4, Where maternal ſhall be preferred to pater- are billetable under the mutiny act, whether 
nal heirs. Vid EQu1TABLE Eſtate, No. 3. they belong to the ordnance or are furniſhed 
5. Where the paternal heirs ſhall be preferred, by contract; Read v. alan, 7. 20 G. 3. 


Vide FEOFEMENT. | | 422t0.426 
HERBAGE and Pannage. f HOSTAGE. 
1. What paſſes by a grant of herbage and vide Rax so, No. 1. 4. 
pannage. 303 | 
2. Ju. Whether herbage and pannage are * HOUSES. | 
rateable to the poor. 302 to 305 | | | p 
3. Eject ment or treſpaſs will not lie for herbage How to be rated for the poor. Vide PooR-rate, 
.and pannage. 304 No. 14. 


wen +... HOVERING 


A FABLE OF THE PRINCIPAL: MATTERS. 


188 E ; tion of actual marria Ne E 
H O V E R IN G. 1 No. 15. 5 1 een 


Hovenmoes. Page dog wn. BE: IMMATERIAL, 
H U E and .  Immaterial ollegatians i in. Pleading, Vide AuLe- 


: 8 gainſt the Hundred on the ſtatutes * a Arber, as 3˙ 


of hue and cry muſt be commenced within | IMPERTINENT. 
a year after the robbery committed, and the 
day on which it was committed is to be Eee allegations e Vide AlLE- 
included in n computing the year. 465 | TR No. 1, 2. 


HUNDAED. 1 IMPLICATION. 


2 A brd of a hundred cannot ak a game- | 1. When an effate ſhall be raiſed by implicati- 
Er. ; The Earl of Aileſbury v. Pattiſon, | on, in a will, Page 492, 498, 501, 50), 


3. 28 to 30 n. [3]. 
2. The hundred is not liable if the rabber is 2. & de PrzsUMPTION: Remarvver, No. 8 
taken within 4⁰ days after the crime was |. rute No 475 · | 
committed. 704] 
3. Vide BLACK ag. Hob an op. Rior, INCLUSIVE. 
No. I, a, 3,5. | | Whenatime lpecified i is fo be 1 * 
ES, Fo | when excluſive, Vide © AFTER.“ „FROM.“ 
1 avs naxb. 3 | 


1. In an n by the huſband of | | | 
tenant in fee, he muſt declare on a ſeiſin i in | INDEBITATUS Aſum/it. 
their demeſie as of fee, in himſelf and his 


wie, in right of his wife; Palyblank v. Haw- Fs ASSOMERTY, "I 3G eu. 


12, 13, 14, 15. BANKRUPT, No. 30, 31, 


kins, H. 20 G. 3. 1430 £ 
2. If he declare on a ſeiſin i in his demeſne, as of 324 33+ 85 
freehold, in right of his wife, it will be bad | INDEMNITY 
on ſpecial demurver 4 Polyblank v. Hawkins, : 
H. 20 G. 3. 329 330 | A mercantile policy of inſurance is a mere con- 
3- The huſband carinot have execution for the trait of indemnity, 470, 786 
cells on a plea of coverture found for the de- a d , ee 
fendant, without a ſcire facias ; Wortley v. INDENTURE. 
Rayner, E. 21 G. 637 
4 Vid Covenant, No. 3. SETTLEMENT, ndenture of apprenticeſhip. Fi de Covxxaxr, 
No. 1, 2 No. 11. 
© Jy £0 ; 
— r | INDICTMENT. | 
* 2 J. 1 An indictment is inſufficient wherever all 
JAMAIC A. © ag facts charged may be true, and yet the 


; party be innocent. 5 
2 Whether the ſtatute of fur extends 2. Wa f uc 0 for "up 
rime cannot be pleaded in abatement to an 

to ca. 8 2 1 

* 5 | indictment. | . "240,&@n.[1]. 
3. The court will not quaſh an indiftment on 
EE 3, | i the motion of the proſecutor unleſs on the 
What ſhall be evidence of identity in a quail | ground of inſufficiency. 240,241 
| 4. The 


IDENTITY. 
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4+ The: words ( purporting to o bea bank - note, 


in an indictment, mean that the note, upon 
the face of it, appears to be a bank- nate, | : 


and the want of ſuch appearance cannot be 

| ſupplied by evidence of repreſentations of the 
party when he diſpoſed of it; Rex v. Fones, | 

M. 20 E. 3. Page 300 to 302 

g. An inditment for obſtructing the execution 
of a power granted by fatute, lies at com- | 
mon law, and ought not to conclude con- 
tra formam Alatuti 1 Rex v. Smith, T. 20 
GE. 3. 441 to 446 
6. But an indictment for an offence created 


by ſtarute is bad, unleſs it conclude © contra | 


formam fatuti. | 445 
7. An indictment for not Pe the · er of 

conſtable under an appointment by a corpora- 
tion, without ſhewing a right in the corpo- 
ration to eint by grant or preſcription, is 
bel. | 5345 536, 538 
$. Vide CR TA INT, No. 2. GLOUCESTER. | 

Mono, No. 2. 'Txrason, No. t. 
- Varrance, No. 1. Verpict, No 6. 


INDORSEE, IND ORSEMENT. 
| INDORSOR. 


Fide Birr i e No. 5, 11, 12, 1 3 14, 
15, 16, — 19, 20, 21. 


INFORMATION. 


1. Another proſecution depending cannot be 
pPfleaded in abatement to any other but gi 

tam informations. 240, & n. [1]. 
2. It is a general rule, that in order to obtain 


an information for a private Iibel, charging | 


A | ſpecific offence, the party libelled muſt 
deny the charge upon oath; Rex v. Miles, f 
M. 20 G. 3. 284 
3 The Ae No. 2.) is ;nvaxichle, un- 5 
leſs the party is abroad at a great diſtance, 
or the charge is of criminal language held 


in parliament; Rex v. Haſiuell, & v. Bate, | IG 
38 7 to 391 


E. 20 G. 3. 


N 


4. In what caſes the court will grant an infor- 


mation againlt .zaffices of peace, or magi- 


rates of a corperatian, on a charge of abuſ- 
ing their office to ſerve election purpoſes. 
Page 588 to 590 

5. Vide Coſts, No. 9. OvzrszEs, No, 3. 


INFORMATION evx officie. 


1. The court will not give leave to quaſh one 
filed by the Attorney General; Rex v. Stratton, 
AM. 206. 3. 239 to 241 
2. But he may enter a noli proſequi upon it, and 
file another; Rexv. Stratton, M. 20 G. 3. 

/ 2.39, to 241 


INFORMATION is the aw na 
Warrants. 


Fide Coxronartion, No. 9. 


INFORMATION Hg Gaze. | 
Vide Games, No. 2+ 


» 
. 


 INHABITANT. 


x. Inhabitants of markettowns. 1 Aten 
totuns. 25 


2. Va- Hrenway, No. r. + SETTLE- 
MENT, N. 6. 5 5 | 
5 INJUNGTION.. 


Vide aua, No. 2. 
INN of Gur. 
Vide BARRISTER, No. 2, 3. 


INQUIRY. 


Vide ExQuiRr. 
INROLUMENT. 
Vide ENROLLMENT. 
INSOLVENCY. 
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. I . Tbe * of a defendant, ſince the 
action brought, i is good cauſe againſt judg- 


ment as in caſe of a a Bailly v. Willin- 


fon, E. 21 C. 3. Page 671 


nuf, No. 18. 
8 * 1 * * . ot +: 


EEO, 
* o : 

Ari 1 e HT „ 7 I; 1 
4 \ * 1 0 0 4 

* p . 7 
„ ITINSOLVEN T Debtor... 
. * * ; 4 6 o ” F 6 2E 4 

4 0 I EE 


1. Mit diſcharge under the inſolvent act of | 
46 G. 3. c. 38. does not protect the | 


party againſt a covengnt for payment of an 
annuity, as to payments accruing after his | 


diſcharge, although a 4ond to ſecure the 

. annuity was forfeited before the diſcharge ; 
Caotterel v. Hookes| H. 19 G. 3, ) to 101 
2: But a diſcharge under 18 C. 3. c. 52. does 
Aby § 30.) protect the grantor of an an- 


unity from eee ane after his 


x 


diſcharge. 7 00 
No — — inolven without being a 
| 92, n. LTJ 


+ wary a perſon who has been diſcharged by 
an inſolvent act, give a note for a debt 
which accrued before his diſcharge, there is 
a ſufficient conſideration to ſupport an 
action on the new promiſe; Beſ v. Barber, 
B. R. M. 23 G. 3 101, n. [+42]. 


5. If a perſon who de diſcharged by an 


inſolvent act, brings an action, and recovers 
on a promiſſory note made to him before his 


-ampriſonment, but not due till after his diſ- 


charge, and which was not inſerted in bis 
ſchedule, he ſhall hold the money as a truſtee | 
for his e Bretum v. Rivers, . 21 
G. 3. 472, 473 
6. By 18 Geo. 3. c. 52. che inſolvent is pro- 
tected againſt bonds executed before, though: 


not payable till after, the day in the act; 


Paget v. Wheate, E. 21 G. 3. 669 to0.671 - 

7 An action will not lie againſt the Seri oi; 
mis cer, for taking a diſcharged inſolvent in | 
execution; n -v- Fiſhery E. 21 G. 3. 

| | "IF" 0 677 ; 


- 3 ; 
* * 
4s : —= , I", 


> 6 
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- 
4 
* * ky 
: + | N 
1 0 


15 INSTANCE Cart. 1 


2. Vide Bil L of hangs No. 19. Apts grout | 
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Difference Wien che inſtance court: and 


| the prize court of Admiralty. © Vid. ADi- 


Apr, No. 5. ee 
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1. Aftipulation, hough v — on n the margin 


of the policy, is a warranty; Bean v. Stupart, 
. 19 G. 3. 11 to 14. Aung. Ve Berthon, 
NM Pr. 19 G. 3. Page 13, n. [4]. 
BR But. if on a ſeparate paper, though pinned 
or waſered to the policy, it is only a reproſen- 
tation; Pauſon v. HBarnevelt, N. Pr. T. 18 
G. 3. 12, n. IA]. . v. Fletcher, NM. Pr. 
19 G. 3. Ig n. 
3. Difference between role erte and war- 
ranties. 11 to 144 260, 261, 262, 285, 289. 
4. Marranties in palicies muſt be ſtrictly com- 
plied with, but repreſentations need only be 
fair and Wi true. 11 to 14, 11, 
1-7] nn. [3h 18, n. 
5. The ae Pam in * extends to all 
the crue, including boys, cook, &c.; Bean v. 
 Stupart, M. 19 G63: 11 to 14, 1, n. [3]. 
| 12, n. 4. 
6. If a bib ail on os ire from, al- 
though conciding in part with, that inſured, 
the policy is diſcharged, although the 1% 
happen before the dividing point; Wooldridge 
v. Beydell, M. 19 G. 3. 156 to 18 
7. A deviation intended, if the %% happen be- 
0 it take effect, does not diſcharge che 
policy. 18; Dale v. Ferguſſon, | -“ 
. 3. 352 (o 366. 
8. A warranty © to ſail with conveyꝰ means 
the uſual convoy for the voyage, and not a 
mere departure with convoy; Lilly v. Euer, 
H. 19 G. 3. 52 to 4, & n. [7], 735, 736 
9. But in ſuch a caſe (No. 8.) an unforeſeen 
en no Sep .of the warranty. 


— 
„ 4 


74 2715736 
10. A hip 0 8 3 zinſured for a 


voyage if the ſhip is taken and © recaptured, 
and, after the recapture, 3 acting 
fairly 
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fairly for the benefit of his employers, ſells 
the ſhip and cargo, and thereby puts an end 
to the voyage, the inſured may abandon, and 
recover as for a zotal loſs; Milles v. Fletcher, 
TWS © Page 231 to 235 

+ 11. An inſurance upon a hfe is within the 
flatute of 19 G. 2. c. 32. § 2. and therefore 
proveable under a. commiſſion of bankrupt, 
though the loſs happen after the bankruptcy ; 
Cox v. Liotard, B. R. H. 24 G. 3. 166, n. 
[+55]: 167, n. [+]. 

12. If the voyage is loſt, or not worth purſuing, 
if the ſalvage is high, if further expence is 
neceſlary, if the under-writer will not at all 
events undertake to pay that expence, the 


_ Inſured may abandon, notwithſtanding a re- 


* 3 Milles v. Fletcher, T. 19 G. 3. 

| 231 to 235 

13. If goods are inſured on board a ſhip from 
London to Nantz, with liberty to call at 
Oftend, and ſhe is cleared only for Offend, 
but ſails directly for Nantz, that being the 
known courſe of the trade, in order to ſave 
certain duties both here and in France, 
there is no fraud on the under-writer, ſo as 
to diſcharge the policy; Plancht v. Fletcher, 
M. 20 G. 3. 251 to 254 
14. If an inſurance is made before the com- 
mencement of hoſtilities, but when an im- 
mediate war is univerſally expected, the in- 
ſured is not bound to give the under-writer 
notice, though the ſhip does not ſail till after 
the war commences; Planchè v. Fletcher, 
M. 20 G. 3. 251 to 254 
15. In ſuch caſe (No. 14), upon a policy in the 
uſual form, the under-writer will be liable 
for a loſs by capture; Planche v. Fletcher, 
A. 20 G. 3. 251 to 254 


16. An inſurance on a voyage expreſsly prohi- | 


bited by the laws of this country is void; 
Jahnſlon v. Sutton, M. 20 G. 3. 254, 255 


17. On a repreſentation that a ſhip was ſeen | | 


ſafe on ſuch a day, at a certain latitude or 
point in the voyage, if it turn out that ſhe | 
had got ſafe to the point repreſented, but 
was loſt two days before the day mentioned, 
the difference, (though by miſtake,) is ma- 
terial, and diſcharges the policy; Macdowall | 
v. Fraſer, M. 20 G. 3. 


— 


1 


260 to 262 


. 


18. If the inſured repreſents material facts, with- 


out knowing them' to be true, he takes the 
riſk of their being ſo on himſelf. Page 261 
19. In a policy on goods ſhipped on board a cer- 
tain ſhip, to return part of the premium © if 
ſails with convey and arrives,” the arrival 
of the ſhip is what is meant, and the full 
return is to be made on the whole ſum in- 
ſured, though there ſhould be an average loſs 
on the goods; Simond v. Boydell, M. 20 
G. 3. 268 to 272 
20. It is not neceſſary under ſuch a policy (No. 
19) that the ſhip ſhould arrive in company 
with the convey ; Simond v. Boydell, M. 20 
G. 3. 268 to 272 
21. If an inſured ſhip quit the courſe deſcribed 
in the policy from neceſlity, ſhe muſt pur- 
ſue the new voyage of neceſſity, in the direct 
courſe, and in the ſhorteſt time, otherwiſe 
the policy will be diſcharged; Lavabre v. 
Wilſon, Bize v. Fletcher; Lavabre v. Walter; 
M. 20 G. 3 284 to 291 
22. On an Eaft-India voyage, under a policy— 
« At and from Port L'Orient to Pondi- 
cherry, Madras and China, and at and from 
thence back to the ſhip's port or ports of 
diſcharge in France, with liberty to touch, 
in the outward or hometward bound voyage, at 
the es of France, and Bourbon, and at all or 
any other place or places, what or whereſo- 
ever, and that it ſhall be lawful for the ſaid 
ſhip, in this voyage, to proceed and fail to, 
and touch and ſtay at, any ports or places 
whatſoever, as well on this fide as on the 
other ſide of the Cape of Good Hope, without 
being deemed a deviation” —The general 
words, are qualified and reſtrained, by the 
expreſſions, © in the outward or homeward 
bound voyage, 
mean all places in the uſual courſe of the 
voyage to and from the places mentioned 
in the policy; Lavabre v. Wilfon ; Lavabre 
V. Walter, M. 20 G. 3. 284 to 286 
23. Under ſuch a policy (No. 22.) it is a de- 
viation to go to Bengal; Lavabre v 

il en; Lavabre, v. Walter, M. 20 G. 3. 
284 to 291 


24. A policy being—« At and from L' Orient, 


to the iſles of France and Bourbon, and to all 
10 C or 


and, in this voyage, to 
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or any ports and places, where and what- 
[ict foever, ln the Eaft Indies, China, P erſia, or 
elſe here, beyond the Cape of Good Hope, 


from place to place, and during the ſhip's | 
ſtay undd trade, backwards and forwards, at | 
call ports and places, and until her ſafe ar- 
„ rival in Francs“ although the inſured, by 


1/1 nrepreſeritation, wafered to the policy at the 
time of under“ writing, ftate— 

» - flip intends to ſail in September or Oftober, 

fit) and to go to Madeira, the iſles of France, 


and L' Ori if che infured really in- 
n tended that che ſhip ſhould fail as early as 
1 repreſented; and that ſhe ſhould go to China, 
©; the'policy is not diſcharged, though he af- | 

terwafds change his intention, and the ſhip 
2 Goes not fail till December and goes to Bengal, 


and nme Fletcher, N. Pr. | 


after E. 20 G3. Page 284 to 289 
25. A deviation from neceſſity muſt be juſ- 
©" ified,” both as” 10 lubſtance and manner. 
oe o-1} 8 2097 
56. A eee made to the firſt under- 
buriter extends to all the others; ; Barber v. 
Huucher, M. 20 G. 3. 23905, 306 
27 A fepreſentation, that a ſhip is expected to 
ſail on fuch a : day | from the coſt of Africa, 
is not materia! ſo as to diſcharge the policy, 
7 _ though it turn out, that ſhe actually failed 
ux months before; « Barber v. Fletcher, A. 20 
. 3. 305, 306 
* 28. If facts not diſcloſed by. the broker for 
... the inſured, in a repreſentation of the ſtate 
_ of the. ſhip, Appear. material to. the Jury, 
, though they did not to the broker, who, 
: merely on that account, abſtained from 
N mentioning them, the inſurance is void; 
Shirley v. Millie, B. R. M. 22 C. 3. 
306, n, [+81.] 
205 Where ei 2 ſtipulation in a policy, on a 
ſeoreign ſhip, that the policy ſhall be ſufficient 
proof of intereſt, and there is judgment by 


_ default, che plaintiff, on the writ of enquiry, 


need only prove the defendant's ſubſcrip- 
tion, without giving any evidence of intereſi; 
Tbelluſon v. Fleteber, H. 20 G. 3. 315, 316 


30. Policies on foreign ſhips and property are not 


| 


«that the | 
is a compliance with the warranty, though 
_ - the captain knew of the embargo when he 


\ | - Pondichivry] Chins, the iftes of France, | 


r 


withinthe fatute of 19 Gee. 4:0 37. Page316 


31. On a warranty to fail from Famaica, on 


or before a day certain, if the ſhip departs 
from her port of loading on that day, with 


all her cargo and clearances on board, and 
proceeds to the place of rendezvous in the 
| iſland, expecting to find a convoy and pro- 
ceed immediately, but is detained there by 


an embargo till after the day, the departure 


failed, the embargo being only till convoy 
ſhould be ready; Earlk v. Harris, E. 20 


G. 3. 357 to 359 


32. So, a French ſhip being warranted to fail 


from Guadaloupe on or before a day certain, 
if ſhe take in all her cargo and clearances, 


and leave her port of loading before the day, 
and ſail to another part of the iſland, in the 


direct courſe of her voyage, merely i in the 


hopes of joining convey, and to take the go- 
vernor's diſpatches for France, the warranty 


is complied with, though the governor there 


ſhould detain her beyond the day, and al- 


though it ſhould be a condition inſerted in 
one of her clearances, © that ſhe ſhould paſs 
that way to take the orders of government; a 
 Thellyfſon v. Ferguſſan, E. 20 G. 3.  361to 
366. a v. nee Pr. aſter E. 
20 G. 3. 
55. So, if a ſhip * poanr from Ju- 


366, n. [9], 367, n. 


maica, warranted to ſail, or to have ſailed, 


on or before a day certain, if ſhe ſail on 
the day, from her port of loading, with all 
ner cargo and clearances on board, to ano- 
ther part of the iſland, for the ſake of join- 


ing cenvoy, that being the uſual place of 


rendexvous, the warranty is complied with, 
1 although ſuch place be out of the direct 
' courſe of the voyage, and the ſhip is de- 
tained there, by an embargo, till after” the 
Gay; Bond v. Nutt. B. K. E. 17 C.. ny 


n. [9],to 370. 


34. Yet the ſhip in ſuch caſe (No. 33. nde 


be prone under the words “ at Je- 
„ maica,” in ſailing between the two places. 


a 370» n. 
35˙ If 
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35: If a hip, werranted to fail on a day cer- | 


2 _ tain, gets under ail on the day, with intent 
__ to purſue her voyage, the warranty is com- 
2 plied with, though ſhe ſhould be obliged to 
put back inſtantly by an embargo,| before 
_ the gets out of the harbour ; Thelluſſon v. 
1 Ferguſſon, N. Pr. Page 369, n. 370, & n.* 
36. An inſurance being made without inter- 
f.. and the premium paid, the inſured ſhall 
not recover it back; Lowry v. Bourdieu, M. 
21 G. 3. 1 7 468 to 472. 
N. An under-writer is preſumed to know the 
nature and peculiar circumſtances of the 
branch of trade to which the inſurance re- 


lates; Noble v. Kennoway, M. 21 G. 3. 510 | 


99513. 
38. An e « with liberty to cruiſe ſix 
weeks,” means ſix weeks ſucceſſively, from 
the commencement of the cruiſe ; Hers v. 

| Briage, M. 21 Gz. 527 to 531. 
39. The ſhip and goods being warranted neu- 
* tral, a condemnation by a foreign court of Ad. 
2D miralty is not concluſive evidence that they 
| were not neutral, unleſs it appear that the 
* condemnation went on that ground ; Ber- 

© nardi v. Motteux, H. 21 G. 3. 575 to 583. 
| 40. When a ſhip is inſured againſt capture 
for twelve months, at the rate of ſo 
much per month, making a ſpecified groſs 
ſum, though the 77 ceaſe before the end of 
two months, by the Je of the ſhip in a ſtorm, 
there ſhall be no apportionment nor return of 
premium, the contract being entire; Loraine 
v. Thomlinſon, H. 21G. 3. 585 to 588. 
41. So, if a ſhip is inſured for 12 months, at a 
gtoſs ſum, warranted free from captures, 
there ſhall be no apportionment nor return, 

. though the riſk ceaſe, by the capture of the 
ſhips before the expiration of the 12 months. 

35587, 784. 755. 

42. So, if there is an inſurance on a ſhip and 


©, goods—at and from A. to B., duringher ſtay | 


2 and trade there, at and from thence to her 
port or ports of diſcharge in C., and at and 
: from thence back to A.—it is an entire con- 
tract, and, if the Joſs happen at any time af- 
tet the commencement of the riſt, there 
ſhall be no apportionment nor return; Ber- 


mon v. Woodbridge, T. 21 G. 3. 781 to 789. 


43. So, if there is an inſurance upon a liſe for 
a year, with an exception as to ſuicide and 


2 


the hands of J uſtice, if the party die ineither 
of thoſe ways within the year, there ſhall 
be no apportionment nor return. Page 785, 
i 8 

44+ But if the policy 1 70 at . * 3 | 
to Hal ifax in Nova Scotiny, warranted to de- 
part with convoy from Porgmauth”—the riſt 
and contra are diviſeable, and; if the ſhip 
depart from Portſmouth. without convoy, 
there ſhall be an apportionment and return of 
ſo much as was paid for the voyage: from 
Portſmouth to Halifax, to bo aſcertained by 
the jury, the commencement of any riſk 
from. Portſmouth depending on the condition 
precedent of a n from thence with 
conuoy. 357,786,790. 
45. So, if the ie iu at and from A. zwar- 
 ranted to fail on à day certain,” the riſk 
and contract are diviſeable, the riſk from A. 

| depending on the condition precedent of a de- 
parture on the day, and, if there is no depar- 
ture on the day, there ſhall be an apportion- 
ment and return. 785, & n. [I. J, 790. 
46. It is a general principle, that, where the 
rie has begun, though it ſhould ceaſe im- 
mediately, there ſhall be no. return of pre- 
mium. 588, 789. 


47. And, in all caſes, when the rift never has 


begun, there ſhall be a return. 388, 789 
48. Under a warranty, that the ſhip and cargo 
are neutral property, it is ſufficient if they 
are ſo when the riſt commences; Eden v. 
Parkſon, T. 21 G. 3. 732 to 736 
49. If ſuch a warranty is falſe, though the 40 
ſhould not happen in conſequence of the 
n not ee neutral, the policy is void. 


"IIS '#- [1]. 


Wg t for a total” loſs an average loſs 
* be given in evidence; 732, n. Cn. [I]. 


51. Where there has only been an average ls . 
if the account is ſo complicated that i It can- 
not be adjuſted in court, the jury, by con- 
ſent of the parties, may find for a eta Jef, 
the plaintiff entering into # rule to account 

to the wnder-writers for what part of the in- 
ſured property he ſhall regover; Barber v. 
French, M. 20 G. 3 294. 


INTENDMENT. 


Vide IMPLICATION, PazIUMPTION. Or- 


DFR. 


A TABLE OF THE PRINCIPAL MATTERS. 


DER. REMAINDER, No. 1, 2. RErunx, 
No. 4, 5- | 


INTEREIT:. 


Vide Eviptnce, No. 6, 7, 8, 10, II, 12, 135 
16, 20. INSURANCE, No. 29, 30, 36. 


INTEREST of Ang. 


1. The jury may allow :ntere/? on book debts, 
in name of damages. Page 376 

2. Intereſt may be allowed by the court, upon 
the affirmance of a judgment for the plaintiff, 
on the ſum for which the original judgment 
was given, from the date thereof to the 
time of the taxation of cots; Zinckv. Langton, 
B. R. 7. 22 G. 3. 752, n. [3.] 753, n. 
But this is not of courſe in all caſes. 753, n. 

4. Vide EXCHEQUER Chamber, No. , 10. 


INTESTATE. 


Vide ADMINISTRATOR. BASTARD, No. 2. 


JOURNALS. 


Copies of entries in the journals of parliament 
are evidence; Rex v. Lord George Gordon, H. 


21 C. 3. 593, n. [3· J n. [4]. 
IRREGULARITY. 


Fide PRACTICE, No. 1, 2. 7,8. 11. 


ISSUE. 


1. When the ſpecial matter may be given in 
evidence under the general iſſue. Vide Con- 
STABLE, No. 2. Evipence, No. 9. 
JupGMEnT, No. 4. PLEADING, No. q, 


= SME 
. Yu. Whether the court will ever award a 


repleader on the application of the party who 
has taken animmaterial iſſue. 396. 747- 


JUDGMENT. 


i. Indebitatus aſſumpſit will lie on a foreign 
judgment; Crawford v. Whittal, B. R. H. 
13 G. 3. 4, n. [1]. 5, n. Plaiſtow v. Van 

| Uxem, Cam. Scacc. T. 18 G. 3. . 

2. So will debt; Walter v. Witter, M. 19 G. 


. Ito / 


| 


3. In declaring on a foreign judgment, it is not 
neceſſary to ſhew the ground of the judg- 


ment; Walter v. Writer, M. 19 G. 
Page 1 to 7. Crawford v. Mittal, H. 13 G. 
3. 4, n. [1]. 5, n. Plaitowv. Van rem, 
Cam. Scacc. T. 18 G. 3. 9, n. 
4. But the defendant may give evidence to im. 
peach it under the plea of nil debet; Malter 
v. Witter, M. 19 G. 3. I to 7 


5. If a foreign judgment is called a record in 
the declaration, and the concluſion is prout 
| patet per recordum, it is ſurpluſage, and not 
traverſable by a plea of nul tiel record; Mal. 
ker v. Witter, M. 19 G. 3. Ito) 
6. If one, knowing of a judgment, purchaſe, 
though for a valuable conſideration, the pur- 
chaſe is fraudulent and void n the judg- 
ment creditor. 2 
7. The writ of execution is not evidence of the 
judgment, except againſt the parties to ſuch 
judgment. 41, 42, & n (m). 
8. A judgment entered before an extent is ſued 
out ſhall be preferred. 415 
9. Vide AMENDMENT, No. 4,5. DRMux- 
RER fo evidence, No. 4, 5. Ex TEN T, No. 
2. PRACTICE, No 1. + Nox-Pros. 


JURY. 


1. If the inhabitants of a difſtrift have enjoyed 
a preſcriptive exemption from ſerving on ju- 
ries, they are not liable to ſerve under any 
of the /tatutes relative to juries; Rex v. Pugh, 
E. 19 G. 3. 1088 to 191 
2. Inſtances of perſons exempted from ſerving 
on juries. 1980 
3: Inſtances of what the jury is to judge of. 
515, + 555, n. [+]. 681. 
4. Vide DemurRRER to evidence, No. 3. 
GLovucesTER. MaippLesEx, No. 3. 


JUS belli. 


Vide PRIZ E, No. 7. Rax50n, No. 2, 36 


JUSTICE of Peace. 


1. When a juſtice of peace is entitled to double 
cofis under 7 Fac. 1. . Vide Cos vs, 
No. 7. 

2. In what caſes he may plead the general! iu, 
and give the ſpecial matter in evidence. 30) 

3. The 


— — 
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3. The court will not grant an information 
againſt a juſtice of peace who has erred 
merely from ignorance. Page 427 

+ 4. The juriſdiction of juſtices of the peace 
and commiſſioners of exciſe, are, as to the exciſe 
laws, exactly the ſame, within their reſpec- 
tive juriſdictions. 555, n. [+]. 

5. Vide BasTaRrD, No. 3, 4. Conviction, 

No. 1, 2, 3, 5, 6. INFORMATION, No. 4. 
ORDER. RELIEF, No. 4. 


© JUSTIFICATION. 


Yide ConsTABLE, No. 2. Hichway, No. 2. 
JUSTICE of Peace, No. 2. Way, No. 2. 
TRESPASS vi & armis, No. 7. 


| { 


JUSTIFICATION of Bail. 
Vide Barr, No. 2. 


K. 


KING. 


IDE ADMINISTRATION, No. 4. Bas- 
 TARD, No. 2. Excisk. ExTEnT. For- 
FEITURE, No. 1. NAVIGABLE River. Or- 
FIC ER. | 


KING's BENCH. 


1. The court of King's Bench has power to 
remove every conviction by certiorart, unleſs 
where that authority is taken away by Ha- 


flute. 549. 
2. Vide EXCHEQUER Chamber. 


— 


L. 


LANDLORD. 


IDE DRMAND, No. 1, 2, 3. LAxp- 

Tax, No. 1. LEAS E. Pook-Rate, No. 13. 
RELEASE, No. 2. SETTLEMENT, No. 5, 
6,7. VARIANCE, No. 8, 9. 


LAN D-Tax.. 


+1. The land tax is not peculiarly a land- 


lord's tax with reſpe& to the public. 


„ Page 227, n. LI]. 


2. A grantee of a fee-farm rent“ without 


any deduction, defalcation or abatement, 


for or in any reſpect whatſoever” is en- 
tled to the full rent, without deducting the 
land-tax; Bradbury v. Wright, H. 21 G. 3. 
624 to 628. 

3. The land- tax is not to be deducted out of 


the two years” value payable as an arbitrary 


Fine for admiſſion to a copybold eſtate ; Afile v. 
Grant, C. B. 


4+ Lide SETTLEMENT, No. 5, 6, 7. 


LATIT R 


1. A latitat may be taken out before the cauſe 
of action accrues. 62 
2. A writ of /atitat runs into Wales; Penry v. 
Jones, T 19 G. 3. 213; Lloyd v. Jones, B. 
K. T. 9 G. 3. 213, n. [10]. 


LE ASE. 


1. A leaſe void in its creation as againſt 2 
remainder-man does not become valid by 
his accepting rent and ſuffering the leſſee 
to make improvements after his remainder 
veſts in poſſeſſion; Dee v. Butcher, M. 19 
G. 3. 50 to 53. 

+ 2. But Qu. Whether equity would not relieve 
in ſuch a caſe. 54, n. [+ 26]. 

3. A leaſe by the huſband of a ſeme covert's 
eſtate (though not within 32 Hen. 8. c. 28.) 
is only voidable. 53, n. [17]. 54, n. 

4. But a mortgage of a feme covert's eſtate, 
though in form of a leaſe, is void; Goodright 
v. Strathan, B. R. M. 15 G. 3.53˙ n. [17]. 

54, n 

5. Under a proviſo, that all aſſignments of a 
leaſe thall be void if not enralled, under-leajes 
are not included; Kinnerfley v. Orpe, H. 19 


G. 3. 56 to 58. 


+ 6. Where a Jeaſe j is iffo facto void, by the 


condition or limitation, no acceptance of rent 
afterwards can make it have continuance 
as between the grantor and grantee. 57, n 
[+29], 58, n. LI]. 

7 7. Otherwiſe it is of a leaſe voidable only. 


57, n. [f 29], 58, n. [J. 
10D 8. An 


724, n. [2J, to 727, n. 
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8. An under-leaſe is not an aſſignment, to the 


effect of working a forfeiture under a proviſo 
not to aſſign. Page 57, 184. 
9. The landlord cannot ſue an under-tenant on 
the covenant for rent; Holford v. Hatch, E. 
1 . 3. 183 to 187. 
+ 10. When the whole term is made over by 
the Jeſſe, although, in the deed by which 
that is done, the rent and a power of entry 
for non-payment, is reſerved to him, and 
not to the original ier, this is an afſign- 
ment, and not an under-leaſe ; Palmer v. Ed- 
wards, B. R. E. 23G. 3. 187,n. [+59]. 
188, n. [+]. 
'+ 11. And in ſuch caſe, (No. 10.) the origi- 
nal leſſor, or his aſſignee of the reverſion, may 
ſue or be ſued, on the reſpective covenants 
in the original leaſe; Palmer v. Edwards, B. 
R. E. 23 G. 3. 18, n. [+ 59], 188, n. [+]. 
+ 12. And this (No. 11.) although new co- 
venants are introduced in the aſſignment; 
Palmer v. Edwards, B. R. E. 23 G. 3. 187, 
n. [T 59 J. 188, n. [+]. 
+ 13. What cannot be ſupported as an afign- 
ment, {hall be good as an wnder-leaſe, againſt 
the party granting it. 188, n. [+]. 
14. Lide COvENANT, No. 4, 5, 6, 8, 9, 10. 
ECCLESIASTICAL Leaſe. Mor TGAGE, No. 
3, 4, 50. POWER, No. 1, 2, 5, 6, 7, 9- 


LEET. 


2. The appointment of conſtables is incidental 
to a court leet. 537 
2. No man can be of twoleets. 537 


LEGACY. 
1. Land may paſs under the word © Jegacy.” 40 
LEGAL Ef/ate. 


| Fide EquITABLE E/tate, No. 3. MorTGAGE, 
No. 23 16. | 


LESSEE, ESS OR. 


Vide Er TMENT, No. 2. LEASE. 


LIBE L. 


— 


Vide Ix FORMA TTON, No. 2, 3. 
3 


ü 


| 


LIEN. 


1. The captain of a /þiþ has no lien on the ſhip 
for wages, ſtores, or repairs done in England; 
Wilkins v. Carmichael, H. 19 E. 3, | 

| : Page 101 to 105, 

2. Freight is a lien on the cargo. 104. 

3. An attorney has a lien on his client's deeds, 
papers, and money, for his Bill. 104, 105, 

1 8 238. 

4. Qu. Whether an officer of a court of — 
has a lien on the records of the court for 
his fees. 194, n. [26]. 195. 

5. If a candle-maker, being in arrear for the 
ſingle duties, become a bankrupt, and is con- 
vicled after the aſſignment of his eſtate, the 
double duties are a lien on the candles 

utenſils and materials in the hands of the 
aſſignees; Stracy v. Hulſe, T. 20 G. 3. 

395 to 416. 

6. So, in the caſe of malt; The attorney Ge- 
neral v. Senior, Scacc. 1737, 415, 416, n. [1], 
Rex v. Fowler, Scacc. 19 G. 3. 416, n. [2], 


417, n. 
LIFE, 


1. What words ſhall paſs an ate for life. 
Vide ESTATE, No. 1, 3, 4, 5 

2. Powers to tenants for life. Yide Powter, 
No. 1, 2, 4, 5, 6, 7. 

3. Inſurance on a life. Vide INSUR Ance, No. 
II, 43 | | 


LIMITATION. 


4. When a limitation over can only take ef- 
fect on the event of a prior limitation firſt 
taking effect; Doe v. Shipphard, H. 19 G. 3. 

75 to 79, 505, n. 

2. When it can only take effect on the alter- 

native of a prior limitation not taking ef- 
So. 264 to 268, 504, n 505, n. 

3. Of the different claſſes of limitations over. 


504, n. 505, n. 
LIMITATION V Adtions. 


1 1. All guz tam actions on any fatute made or 


to be made (except the ſtatute of tillage) 
ſhall be brought within one year after the 
offence committed. | 235 h. [15]. 

2. A 
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2. A bill may be filed in vacation againſt an 
attorney, to prevent the /Zatutes of limitation 
from attaching. Page 313 

3. Qui. If actual entry is neceſſary to prevent 
the Hatute from attaching, ſo as to bar a 
poſſeſſory right. 418385, n. [1]. 

4. A perſenal repreſentative having found among 
the papers of the deceaſed a mortgage deed, 
and having aſſigned it for the mortgage mo- 
ney more than ſix years ago, affirming, and 
reciting in the deed of aſſignment, that it 
was a mortgage deed made or mentioned to 
be made between the mortgagor and mortgagee 


for that ſum, the aſſignee ſhall not recover 


back the mortgage money, although it ſhall 
turn out that the mortgage was a forgery, 
and that the aſſignee did not diſcover the 


forgery till within-6 years before he brings | 


his action, unleſs the affignor knew of the 

forgery; Bree v. Holbech, E. 21 G. 3. 

654 to657 

5. There may be caſes which fraud will take 

out of the flatute of limitations. 656 
6. Vide BILL, No. 3. | 


LOND ON. 


Vide ALDERMAN, No. 2. ATTACHMENT, 


No. 2, 3. 'CusToM, No. 10, 11, 12. 
Cos rs, No. 3, 4. 


IL. ORD S' ACT. 


2. The groats allowed under 32 Geo. 2. c. 28. 
(called the Lords' act) muſt be made pay- 
able and be paid on every Monday, whatever 
may be the day on which the defendant is 
brought up to be diſcharged and is remand- 
ed at the inſtance of the plaintiff; Lenchv. 
Pargiter, H. 19 G. 3. 68, 69 


2. An order of a Judge under that act, made 


out of term, is final; Lench v. Pargiter, H. 
19 G. 3» 68, 69 


LOSS. 


Vide InSUR ANCE, 


Eo 


Lot and Cope. Vide Cops. 


LOTTERY. 


Conſtruction of 17 Geo. 3. c. 46. relative 
to the lottery; Layton v. Pearce, M. 19' 
G. 3. Page 15, 16. 


M. 
MAGIST RATE. 


I ECosrs, No. 7. INFORMATION, 
No. 4. JusTICE of Peace. Mayor. 


44MAGNA Charta. 


ide TABLE of Statutes after Title STATUTE. 


MAINTENANCE of the poor. 


Vide RELIEF. 


MALICIOUS Prygſecution. 


In an action for a malicious proſecution 
the plaintiff muſt ſhew in his declaration 
that the original ſuit (wherever inſtituted) 
is at an end; Fiber v. Briflow, T. 19 G. 3. 

215 


MANDAMUS. 
1. Not duly elected admitted and ſworn” 


is not a good return to a mandamus to re- 


ſtore; Rex v. Lyme Regis, H. 19 G. 3. 


79 to 86 

2. Not duly elected admitted or ſworn” 

perhaps is. 86 
3. Not 


ow 


— — — 
* ———__ nay ny” Yu 9 
<< 2 er 


ä—qVD2— — ——— — 
—_— * = — 2 
d a As 2 * 


* 
— —— 
* een 


——— —_— 
r 


2 
5 


> —_ 
——— 0-0-4. —àèꝛ —— 


— Io Is ——— 
= ==> — 


2 — 


— 
— . 
— 

= 


— ys ontario I 
— —_— of — — 
— — — — 
2 — — SIS 
EXD a — — 
_ . 22 4 4 
8 pr 8 2 = a 2 p 


— 
. 
—— . _— 
WTF =. — nee 4 
TTT — 
. * * gn — 2 * <x —_ 
— 5 & — 


i. 


— — 
BY ; 
— 
— — 


— 
— > 
— — 2 


AT ABLE OF THE PRINCIPAL MATTERS. 


3- * Not duly elected“ it a good return to a 
mandamus to admit. Page 80 

4. What certainty is required in a return to a 
mandamus. Vide CERTAINTY, No. 2. 

5. On a mandamus to reſtore to the office of a 
capital burgeſs, in a return, that the cauſe of | 
emotion was non-attendance at a meeting 
to which the party was ſummoned for the 


election of a capital burgeſs,—an averment, | 


that the right of election is“ in the capital | 
&« burgeſſes being the common council. —does 
not aſſert with ſufficient certainty that he 
had a right to concur in the election, be- 
- cauſe it does not neceſfarily appear, that all 


the capital burgeſſes are of the common |. 


council; Rex v. Lyme Regis, E. 19 G. 3. 

; | 177 to 182 

6. A mandamus will not lie to compel ad- 
miſſion to the degree of barriſter; Rex v. 
Gray's Inn, E. 20 G. 3. 353 to 357 


7. The court will not grant a mandamus to 


the Bank, &c. to transfer ſtock; Rex v. The 
524 to 526 


Bank of England, M. 21G. 3. 
8. Vide RETURN, No. 1, 2, 3, 5- 


MANOR. 


Vide Copyholp. CusToOM, No. 5, 6. 
EVIDENCE, No. 16, 18. MorTGaGQe No. 


14, 15. 
MARKET Twon. 


The inhabitants of a market town, or of a city, 
t orough, or town corporate, are not pro- 
hibited by x & 2 Ph. & M. c. 7. from 
lelling woollen cloth, &c. in other market 
towns, Cities, &c. by retail, and not in 
open fair; Lee v. Fhite, H. 20 G. 3. 
| 256 


MARRIAGE. 


1. The actual celebration of a marriage need 


not be proved in any civil caſe except in 
actions for criminal converſation. 174 
2. What ſhall be evidence of an actual mar- 
riage. Vide Copy, No. 1. Evipence, 
No. 15. - BE 
2 


—— 


3. A marriage is void if celebrated in a cha- 
pel erected ſince 26 Geo. 2. although mar- 
riages may have been frequently celebrated 
de facto there; Rex v. Northfield, E. 21 
G. 3. Page 659 to 661 

4. But by 21 Geo. 3. c. 53. ſuch marriages, 


if previous to that act, are made valid, and 


the clergyman exempted from the penalties of 


| 26 Geo. 2. c. 33+ 661, n. [1]. 
5. Marriage Settlement. Vide Mok roa, 
No. 15. Powe, No. 4» 7+ + Warr, 


No. 1, 2, 3, 45 6, 7, 28. 


MARSHALSEA Court. 
The plaint, not the capias, is the commence- 


ment of the action in the Marſhalſea court ; 
Ward v. Honcytucod, H. 19 G. 3. 61, 62. 


MASTER. 


1. The Maſter may tax coſts on an agex!”; bill N 


to his client the attorney in the country, 
| 189, n. 190, n. 


2. Nur Costs; No. 10. PARTNER, No. 2. 


MASTER of the Rein. 


Vide Cask, No. 3. 


MAXIMS applied or explained. 


I. Qui prior ęſt tempore potior oft jure. 23 
2. All acts in part materid are to be taken 
together. 30 
3. In pleading, via trita via tut. 60 
4. Communis error facit jus. 102, n. [I]. 
5. Legal fiations ſhall not be contradicted to 
let in objections of form. | 112 


6. A third perſon ſhall neither ſuffer nor pro- 


fit by the fraud of another. 229 

7 · In pari delicbo potior ęſt conditio diſendentis. 
255, 468, 470, 695, n. [3] to 698 n. 

8. All mercantile contrac's ought to be con/trued 
liberally. | 277 

| 9. Exprefſio: - 
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9. Expreſſions uſed by the court are to be un- 
derſtood with relation to the ſubject matter 
then before them. Page 28 3 

10. The intention of a teſlator muſt prevail 


if conſiſtent with law. N 322 
11. Effect muſt be given to all the words of a 
will if poſſible. | . AA 
12. Ignorantia juris non excuſat. 471 
13. Freight is the mother of wages. 542 
14. The ſafety of the ſhip is the mother of 

freight. 542 
15. Quod inconveniens et, non licitum eft. 
610 

16. Quod ab initio non valet, traflu temporis non 
convaleſcit. 660 
17. Remedial laws are to have a liberal con- 
firuaion. 706 
18. Penal laws are to be conſtrued ſtrictly. 
| 706 


+ 19. Pelenti non fit injuria. Inſtance of the 
miſapplication of that maxim. 697, n. 


20. Vid: PLEADING, No. 1. 
tMAT E RIAL. 


+1. Material facts not diſcloſed in repre- 
ſenting the ſtate of a ſhip to an wnder- 
writer, though without fraud, vacate the 
inſurance 3 


A. 22 G. 3. 306, n. [+81]. 


MAYOR, 


Qu. Whether, if a mayor de faFo intervenes, 
the mayor of the former year who is re- 
turning officer, and is entitled by the charter 

to hold over till a legal ſucceſſor is choſen, 
can be elected the third year, under ꝙ Ann. 


c. 20. §8. 397 to 401 
N MEM OR AND UM. 
+ Special memorandum. Yide Bit, No. 1, 4. 


MESNE Profits. 


Vide BANKRUPT, No. 35. MoRTGAGE, 


No. 5. 


4 


Shirley v. Miltinſon, B. R. 


'A TABLE OF THE PRINCIPAL MATTERS. 


f 698, n. 


MIDDLESEX. 


1. An attorney is not ſubject to the juriſdiction 
of the county court of Middleſex ; Wltſhire 
v. Lloyd, E. 20 G. 3. Page 381, 382 

2. Bill of Middleſex: Vide PRACTICE, 
No. 8. | 

3. Perjury committed by a witneſs on a trial 
before a Middleſex jury at the Old Bailey, 
is tried by a city jury. 794 796, 797 

4+ Vide Cos rs, No. 5, 6, 11, 12. 


MILIT1 4 


Vide SETTLEMENT, No. 11. 


MIN E. 


Ejectmem will lie for a mine. 305 


MIS RECIT AL. 


1. If the defendant undertake to ſet forth the 


ſtatute of 23 Hen. 6. c. 9. in a plea to an 
actipn on a ſheriff”s bond, a literal miſrecital 
is fatal; Boyce v. Whitaker, H. 19 G. z. 
| 94 to 97 
+2. On an information under a private ſtatute, 
a miſrecita] of the commencement of the 
parliament is fatal, after uerdici, on the plea of 
nat guilty. 97, n. [+41]. 
+ 3- But it ſhould ſeem, that the miſrecital of 
any part of a private ſtatute, can only be 
taken advantage of by pleading nul tiel 
record. 97, n. [#41]. 
4. Vide RECITAL. V ARIANCE, No. 1, 2. 


+MISTAKE. 


+ Vide CONSTRUCTION, No. 4. ERROR, No. 
I, 2. INSURANCE, No. 17, 18, 28. Jus- 
TICE of Peace, No. 3. 


MODUS. 
I. Inſtances of moduſes void in law. 204,205 
2. A modus is rateable to the por. 405 
io E MON TH. 


* pay — 3 mm —— r n bh -— * err N 1 _ 1 
a - _- * 1 1 A - 
— g - = — —— — — a > cond — — — - * 
TIER — — — ESE, — tron we 
wy He — 46'S A * 
5 — . * — —— — — 4 — — — - 2 — me ——— i. 
_ _ _ * — -= " A 2 r. — * — — —— 
W 1 —— — ts <4 is 1 — r * E 
$ 8292 — — £4 . — ah. yah — — 2 * ooh 2 - TT . > — 


— * 


— 


—— 


5 
1 
4 
5 
14 
i 


— 


1 

0 

( ls 

N 
. 

ll! 

F 
. 


——ä œ—̃— — RY 
—NZ— — 
—— 

* 


— — 


— 2 
— — 
— — 


—— — 


—— 


LA of = 
Arr. 2 


— 2 


may” —— IC I TO . —- * 
% * 
—— 9 > 1 . 


Rn 
pgs 8 


— _ 
— — 
— IOEY — 
— — 1d 


— 


— 2.3L 
2 * > 
WW 


— N 
8 a a 


—— 


— xy 6 Re 
— 2s ns” 
RD RY 


— 
& * 
— 2 
pp _ 
Fr 


Dr — — e. 
— INT on 
k RB Bu — O 
E . ec — 
_ aa r 7 


— 1 


Arbe ee 
— 


r 


Wr 


—— — te rey et —ů 0 
n 
by 


0 — 
— 9 


A TABLE OF THE PRINCIPAL MATTERS. 


MONTH. 


A montͤ in law is a lunar month, or 28 days, 
unleſs otherwiſe expreſſed. Page 463 


MORTGAGE, MORT'GAGEE, MORT- 
GAGOR. 


I. Ejefiment will lie by a mortgagee, againſt 
a tenant, under a leaſe from the mortgagor 
ſubſequent to the mortgage, without notice 


to quit; Keech v. Hall, M. 19 G. 3, 
21 to 23 


2. The legal intereſt of a mortgagor in poſſeſ- 


ſion, is inferier to that of a mere ſtrict te- 
nant at will. 22, 282, 283. 


3. But if a mortgagee encourage the tenant, g 
under a leaſe from the mortgagor, to lay | 


out money, he ſhall not recover in ejeci- 


ment before the end of the term 8 by 
che mortgagor. 22 
4. A tenant, under a leaſe from the mortgagor | 


prior to the mortgage, ſhall not ſet it up 
againſt the mortgagee, in ejement, if he has 


notice that the mortgagee only means to | 
compel him to attorn White v. Hawkins, | 


B. R. 23, n. [7]. 


5. Qu. If treſpaſs for meſue 1 will lie by a | 
mortgagee, againſt a tenant under a Jeaſe | 


from the mortgagor, poſterior to the mort- 
gage. | 22, 23 
6. A mortgage by baron and feme, of her eſtate, 
is void, after the baron's death, and not 
merely voidable, though in the form of a 


leaſe; Goodright v. Strathan, B. R. M. 15 


G. 3. 53. n. [17]. 54, n 

7. But a re- delivery of the mortgage deed, 5 
the wife, after the huſband's death, will 
make it good ; Goodright v. Strathan, B. R. 
M. 15 G. 3. 53, n. [17]. 54, n. 

8. And circumſtances may operate as 2 vir- 
tual re- delivery; Goodright v. Strathan, B. R. 
M. 15 G. 3. 53, n. [17 J. 54, n. 

9. A mortgagee, after giving notice of the mort- 
gaze to the tenant in poſſeſſion under a 
leaſe prior to the mortgage, is entitled to 
the rent in arrear at the time of the notice, 
as well as to what accrues afterwards, and 
he may dif?rain for it, af: er ſuch notice; 


| 


; 
. 


! 


Meſs v. Gallimore, B.. R. M. 20 G. * 
Page 279 to 283. 

10. A mortgagor is not entitled to emblements, 
hen he is turned out of poſſeſſion by the 
mortgagee. 283 
11. A mortgagee of a term cannot be ſued as 
aſſignee, till he takes actual poſſeſſion ; Ea- 
ton v. Jaques, M. 21 G. 3. 455 to 461. 
12. A mortgagor in poſſeſſion gains a ſettle- 
ment by 40 days reſidence. 6 32 
113. So, it ſhould ſeem does a mortgagee in 
poſſeſſion. | 632 
14. If a lord of a zianor mortgage the manor 
in fee to A. and afterwards purchaſe copy- 
holds held of the manor, and take ſurrenders 


o them to himſelf in fee, they ſhall enure to 


the benefit of the mortgagee; Doe v. Pot, 
T. 21 G. 3. 710 to 722. 

15. And a ſettlement by the lord of all his eſtate 
| mortgaged to 4. ſhall paſs the equity of re- 
demption of ſuch ſurrendered copyhelds ; 
Doe v Pott, T. 21 G. 3. 
16. If a mortgagor deviſe the mortgaged pre- 
miſes, and afterwards pay off the mortgage, 
and the mortgagee convey the legal eſtate 
to a ty uſtee in truſt for the mortgagor, this 
change of the legal gute ſhall not operate 
as a revocation of the will; Doe v. Pott, T. 21 


G. 3. 710 to 722. 
17. Vide SECURITY, No. 1. 


MURDER. 


1. On a ſpecial verdi2, principals in the ſecond 
degree cannot be affected, unleſs the jury 
find expreſs]y, that they were actually pre- 
ſent, or that ſome acts were done by them 
which unavoidably ſhew that they were pre- 
ſent, or that they were of the ſame party, 


on the ſame purſuit, and under engagements 


and expectation of mutual defence and ſup- 
port from the perſon who did the fact; Rex 
v. Borthwick, T. 19 G. 3. 207 to 212. 


2. If ſeveral are indicied, A. as giving the blow, 


and the others as preſent aiding and abet- 
ting, evidence that one of the others gave 
the blow, and that A. was only preſent, &c. 
will ſupport the indictment. 207, n. [8], 


MUTINY 


710 to 722 


JJ EE EEE go 


A TABLE OF THE P 
MUTINY 48. 
25 13 of a conviction under the mutiny 


act, for not quartering officers, held to be 
void for not ſtating the evidence; Rex v. Read, 


M. 21 G. 3. Page 486, 487. 
2. Vide ARTILLERY. 


— — _ 


RINCIPAL MATTERS. 


in pleading, and one pleads a ſpecial plea 
which is found for him, the plaintiff may 
enter a poli preſegui as to him, and proceed 
to final judgment and execution againſt the 
other, Page 169, n. [+ 56]. 
2. Vide INFORMATION ex cio, No. 2 


NO . N O N- Suit. 


oh 


NAVIGARLTE Ren | 


PHE rizht to the ſoil of a navigable ri- 
ver, belongs, by preſumption of law, to 
the King, not to the owners of the adjoining 
land; Rex v. Smith, T. 20 C. 3. 441 to 446 


NEGOTIABILITY. 


The negotiability of a bill of exchange may be 
reſtrained by a ſpecial indor/ement ; Ancher v. 
the Bank of England, E. 21G. 3.637 to 641. 


NEUTRAL Property. 

Vide InSURANCE) No. 39» 48, 40. | 
| NE W Trial. | 
Vide TRIAL, No. 4, 8. VENIRE de novo. 


N I L gdebet. 


Inſtance of what may be given in evidence un- 
der the plea of nil debet, Vide JUDGMENT, 
No. 4. 

N I L habuit in tenementis. 


Nil habmuit in tenementis is the proper plea, who 
the plaintiff declares ona demiſe to the de- 


fendant, and the deſendant means to diſpute 


N18! Prius. 


The Ubtbertey of the judge at NV Prius is by 
the commiſſion of Aſtze. 795 


NO LI Projequi, 


I. In a joint a#ion the plaintiff cannot be 
non-pros'd by one or ſome of the defend- 
ants ; Powell v. White, E. 19 G. z. 169 


12. The inſolvency of the defendant happening 


| after the action brought is good cauſe a- 
gainſt judgment as in caſe of a nonſuit ; 
Bailly v. Wilkinfons E. 21 G. 3. 671 
| + 3. Where, in a joint action, there is jugg- 
ment by dsfault againſt one defendant, the. 
other cannot non-ſuit the plaĩutiff at the trial, 
169, n. [+ 56]. 
+4- Nor obtain judgment as in caſe of a non- 
ſuit in ſuch caſe, (No. 3.), if the plaintiff 
neglect to go to trial. 169, n. [+ 56]. 
+ 5. By judgment of non-pros, the plaintiff is 
out of court as to all the defendants ; Phil- 


* Lt 56]. 

+ 6. e if ſeveral defendants ſever i in 
pleading, one cannot ſign judgment of non- 
pros as to himſelf, and take out execution ; 
Phiſpot y. Muller, B R. E. 23 G. 3. 169, n. 
[+ 56]. 

t7. If judgment is ſigned in ſuch caſe (No. 6), 
the court will ſet it aſide on motion, in the 


ſame term. 196. [+ 56]. 


| +8. But ſuch a motion in a ſubſequent term 


1s too late, and the redreſs muſt be by writ 
of error; Philpat v. Muller, B. R. E. 23 G. 
3· | 169, [f 56]. 
＋ 9. If, on ſuch a judgment, the action being 
treſpaſs vi et arinis, the ca. ja. ſued out is in 
treſpaſs ou the caſe, the court will ſet aſide the 
execution, even in a ſubſequent term, (the 
plaintiff undertaking not to bring an action,) 
becauſe there is no other remedy ; Philpot v. 
Muller; B. N. E. 23 G. 3. 169, [+56]. 
10. Inſtances of what ſhall nonſuit the plain- 
tiff. Vide ALLEGATION, No. 3. PLEAD- 
ING, No. 5,6, 21. V ARIANCE, No. 2, 3, 


+ 1. Where two defendants in a/ſunp/it ſever 


576, 7:8, 9. 
ht KOTE. 


pot v. Muller, B. R. E. 23 C. 3. 169, n. 
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NOTE. 


Jide PROmIsS0Rv Note. 


NOTICE. 


2. A notice to quit, or I ſhall inſiſt on 
double rent,“ is good to + with an gject- 
ment; Doe v. TFackſon, E. 19 G. 3. 

Page 17 5, 176 

2. A morigagee may recover poſſeſſion againſt 
the mortgagor, or a tenant under a leaſe 
from the mortgagor poſterior to the mort- 
gage, without notice to quit; Keech v. Hall, 


M. 19G. 3. 21 to 23 
3- Notice of diſireſt. Vide Dis TR ESS, No. 1. 
4. Notice of trial. Vide TRIAL, No. 1, 2, 3. 


5. Inſtances where a party ſhall be affected by 
notice. Vide ATTORNEY, No. 11, 12. 

BI of Exchange, No. 14, 23. DRcRx, 
No. 1. JupcmenrT, No. 6. POWER, 
No. 4. 


6. Inſtances where ſecurities ſhall be void, 


though in the hands of purchaſors for va- 
luable conſideration and wi * notice. Vide 
GAMixd, No. 3. 

47. Inſtances of what the court will or will not 
take notice of. Vide Cus ro, No. 10, 11. 
PARLIAMENT, No. I,2. PRIVATE Statute, 
No. 2. 

8. Notice of appeal. Vide ArrEAL, No. 1. 

9. Vide INSURANCE, No. 14 MorTcactx, 
No. 1, 9. 


NULL Hel record. 


1. Nu tiel record is no plea to an action on a 
foreign judgment, and may be rejected as nu- 
gatory, although the plaintiff has called the 
judgment a record in his declaration, and con- 
cluded prout patet per recordum; Walker v. 
Witter, M. 19 G. 3. 140 7 
+ 2. Lide PRIVATE Statute, No. 2. 


+4NURTURE. 


+ 1. A baſtard living with the mother for nur- | 
ture, in a pariſh where ſhe, and not the ba- 


3 


tard, is ſettled, is to be maintained by its 
own pariſh ; Simpſon v. Fahnſon, M. 19 
8 Page y to 9 
+2. So it is with regard to legitimate children; 
Rex v. Hemlington, E. 17 G. 3. , n. A 


10, n 
3. Vide RELIEF, No. 35 4. 


F O. 
O0 ATH. 


77 IDE Arxivavir. INFORMATION, 
No. 12. PER unx rx. 


OCCUPANCY. 
Vitls Pook- Rate, No. 7. 
OFFICE. 


If two offices are incompatible, the accept- 
ance of the higher, - if/o faclo, vacates the 
other; Rex v. Bliſel, B. R. E. 19 C. z. 

398, n. [22]. 


OFFICE R. 


1. Officers of the foreſt, in the army, and 
others belonging to the King, are exempted 
from ſerving on juries. x90 

2. Sheriff”s. officer, Vide PLEADING, No. 
21. SHERIFF, 


OLD Bailey. 


| Perjury committed at the Old Bailey, on a 


trial before a Middleſex jury, is laid in, and 
tried by a jury of, the city of London. 
794, 796, 797 


. 


OPINION. 


Inſtance where evidence of opinion is not ad- 
-miſſible; Sers v. Bridge M. 21 C. 3. 
$27, to 531 

OPTION. 


A TABLE OF THE PRINCIPAL MATTERS. 


OPTION, 


1. When one of two things is to be performed, 
the option is in the perſon who is to per- 
form ; Lay v. Pearce, M. 19 G. 3. 

| Page 15, 16 

2. Upon an a agreement, if one part of 
the alternatiye is prohibited and ſubject to a 
penalty, the party having made his option 
for that part ſhall incur the penalty; Layton 
v. Pearce, M. 19 G. 3. 15, 16 

3. Vide ASSIGNEE, No. 8. 


ORDER. 


1. Orders of ju/tices are to have every intend- 
ment in their favour. 

2. Difference, in that reſpect, between orders 
and convidtious. 116, 117, 663 

3. Vide AS$UMPsIT, No. 5. Bankzvuer, 
No. 30, 31, 32. BASTARD, No. 3» 4 
ne of Fowey No. 1. 


ORDERS. 
Title for holy orders. Vide TITLE. 


ORDNANCE. 


Jide ARTILLERY. 


ORIGINAL, 


Vide ATTORNEY, No. 9. +CaPias, No. 
3. ExCHEQUER Chamber, No. 5. OYER, 


No. 1 
OVE RSE E R. 


. The appointment of overſeers for the ſub- 
diviſions of a pariſh is void, unleſs it ex- 
preſsly appear, that the pariſh could not 
reap the benefit of 43 El. c. 2. Rex Ve. 
Ilttoxeter, E. 20 G. 3. 346 to 350 


116, 117 


5 


2. More than four overſeers cannot be ap- 


pointed under 43 Eliz. c. 2. Page 349, & 
n. [2]. 
3. If an overſeer alter the poor-rate after it 
has been allowed, but with the approba- 
tion of the juſtices, and deny criminal mo- 
tives, the court will not grant an informa- 
tion agaiuſt him; Rex v. Barrat, MH. 21 
G. 3. 465, 466 
4+ Vide Pook-Rate, No. 2, 13. 


OXFORD. 


| 1. A college barber at Oxford, though he reſides 


in the city out of the college, is entitled to 
the privileges of the univerſity; Rex v. Rout- 
ledge, M. 21 G. 3. 531 to 538 
2. Qu. Whether under that right he is exempt 
from ſerving the office of conſtable for the 
city; Rex v. Routledge, M. 21 G. 3. 


531 to 937 


OY ER. 


1. A defendant is not entitled to oyer of the 


= 


original, and if he crave oyer thereof, the 


plaintiff may proceed without taking any 
notice of it; Boats v. Edwards, T. 19 G. 3. 


227, 228 


2. This is alſo the ads in the court of Common 
Pleas, 228, & n. (a). 
3: If oyer is granted of any inſtrument or re- 
cord, and it is ſet forth, although the party 


was not entitled to ſuch oyer, yet he ſhall 


be thereby entitled to take the whole in- 


ſtrument as part of his adverſary's plea ; 


 Fefferyv. Whue, M. 21 G. 3. 476, 477 
P. 
PANNAGE. 
Vide HERBAGE and Pannage. 
ww PAPIST. 
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PAPIST. | 
Vide Eribkncz, No. 20. 
PARTNER. 


1. To make a perſon liable as a partner, there 
muſt either be a contract between him and 
the oſtenſible perſon, to ſhare in the profit 
and loſs, or he muſt have permitted the 
other to make uſe of his credit, and to hold 

him out as one jointly anſwerable; Hoare 

v. Dawes, E. 20 G. 3. Page 371 to 373 

2. If, on an execution againſt one of two part- 
ners, the partnerſhip effects are taken and 

: ſoldy the court will order the Heri to pay | 

over to the other, a ſhare of the produce pro- 

portioned to his ſhare in the partnerſhip 
effects; to be aſcertained by the Maſter ; 
' Eddie v. Davidſon, E. 21 G. 3. 650, 651 
+ 3. Vide B1LL of Exchange. No. 20. 


PARLIAMENT. 


+1. The court is bound to take notice of the 
. commencement, prorogations and ſeſſions 
of parliament. 977 n. [441]. 
+ 2; And that (No. 1.) even when the proceed- 
ings are on a privdte fatute. 97, n. [141]. 

3. If a Bibel charge a member with criminal 

language held in parliament, the court will 
grant an information, without a denial of the 
charge by affidavit. 387, 388 
4. Copies of entries in the journals of parlia- 

ment are evidence; Rex v. Lord George | 
Gordon, H. 21 G. 3. 590 to 593, & n. 
[3] 594, n. 


PE AC E- Officer. 


A peace- officer is not liable to an action for 
arreſting a party on a reaſonable charge of 
felony, without a warrant, although it ſhall 
afterwards appear that no felony has been 
eommitted ; but a private perſon is; Samuel 


r 


v. Payne, E. 20 G. 3. Page 350, 360, & n. 


PEER, 


| Vide ACTt10N, No. 8. Bart, No. "I 


PE NA L A3ien:. 


1. A diſcontinuance in a penal action is cured 
by verdict, under 32 Hen. 8. c. 30, 115 


2. Vide LIMIT ATION of actions, No. 1. 


PEN AL N 


Vide MAxlus, No. 18. 


PENALTY. 


Vide Excisk, No. 1, 2. FisHERy, No. 2. 
MAkRTACFE, No. 4. Opriox, No. 2. 


PENALT Va Bond. 


Vide Annviry, No. 4, 5. Bond, No, x. 


| 
PERJURY. 


+ 1. It is neceſſary in indiciments for this offence 
to ſtate a legal authority to adminiſter an 
oath. I56 

2. Where perjury is to be laid, and tried, when 
committed locally within a county corpo- 
rate, on the trial of a cauſe before ' a jiy 


of the county at large. Yidt GLouctsTER. 
Orp Bailey. 


+ 3. Statute of frauds and perjuries. Vide the 
TABLE of Statutes after Title STATUTE. 


PERS ONAL Property. 


A conveyance in truſt or a deve of perſonal 
property, to one and the heirs of his body, 


| veſts the whole intereſt. 505, n. 506, n. 
PERSONAL 
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| PERSONAL Repreſentative. 
Fide ADMINISTRATION, No. 4. ExEcy- 
TOR» : 


+PETITION J Rights, 


+ Vide TABLE of Statutes after Title STATUTE. | 
6. Nor will evidence of an aſſignment of all the 


PLAINT. 


Vid. MARSHALSEA Court, 


4 


PLANTATIONS. 


Vid: ADMIRALTY, No. 1. BANKRUPTCY, 
No. 19. JAMAICA. 


PLAY. 


Vide GAMING. | 


PLEA Pladed. 


1. The time of plea pleaded is to be reckoned 


from the date of the entry of the plea on 


the record, not from the time of its being 
delivered to the plaintiff; Sullivan v. Monta- 
Page 109 to 113. 


gue, H. 19 G. 3. 
5 2. A judgment obtained by a defendant 
againſt the plaintiff after the declaration de- 


livered, and before plea pleaded, may be | 


pleaded as a ſet-off ; Reynolds v. Beerling, B. 
R. M. 25 G. 3. 112, n. {+47}: 
+ 3. And that although it do not appear that 
the cauſe of action on which the defendant's 
1 was obtained, aroſe prior to the 
commencement of the plaintiff's action; Rey- 
xolds v. Beerling, B. R. M. 25 . 3. 2 


n. [+47]. 
PLEADING. 


1. Two affirmatives cannot make an i ue. 60 
2. Whenever new matter is introduced, the 
plea, &:c. muſt conclude with a verification. | 
60 
3. Matter of defence happening after the ac- 
tion brought, if before plea pleaded (Lide 
PLEA pleaded), may be pleaded in bar; Sul- 
livan v. Montague, H. 19 C. 3. 109 to 113. 


” 


| 


| 


4+ The nn may reply to a return to a 
mandamus. Page 159 


| 5. On a declaration that all an original es 


eſtate came to the defendant by affignaent, 
and a plea that e &c, did not come, Oc. 
monde & forma, and iſſue joined, evidence of au 
under-leqſe will not ſupport the iſſue ; Hol- 
ford v. Hatch, E. 19 G. 3. 183 to 187. 


original Iſſce's eſtate in part of the demiſed 
+" Harev. Cator, B. R. B.18 G. 3. 


183, n. [J, 184,& n. [21]. 


|. 7+ Attornmont, ſince the flatute of 4 Ann. c. 16. 


C 9- need not be averred, in a derlaration in 
covenant for rent. 


8. Nor in an avotory. 283 
9. In treſpaſs for a tortious diffreſs for rent, by 
11 Geo. 2. e. 19. § 21. the ſpecial matter 
may be given in evidence on a plea of the 
general iſſue. — 23 


| 10. A Juſtice of peace, conflable, c. being ſued 


far what he has done by virtue or reaſon of 
his office, may plead the general ſue, and 
give the ſpecial matter in evidence. 307 
11. In. Whether, wherever a defendant is 
permitted by ſtatute to give the ſpecial mat- 
ter in evidence, under the general iſſue, the 
plaintiff is not alſo entitled to give every 
thing in evidence, which may rebut the ſpe- 
cial defence. 163 
12. In an ao on a bill of exchange, if there is 
a plea of an wſurious agreement, and that the 
bill was given in conſequence thereof, the 
plaintiff may traverſe the uſurious agree- 
ment, and conclude with a verification ; Smith 
v. Dovers, T. 20 G. 3. 428 to 431. 


13. When the whole of the plea is denied in 
the replication, the concluſion ought to be to 
the country, but, if a particular allegation is 


ſelected and denied, the concluſion ought to 
be a verification, 430 


14. If a perſonal repreſentative pleads plenè ad- 


miniſtravit preter a certain ſum, and, after- 
wards, to another action brought in the ſame 
term, plenẽ adminiftravit præter the fame ſum, 
and, as to that ſum, ſtates, that he had con- 
felled it in the other action, this is a good 
bar; Waters v. Ogden, iT. 21 G. 3. 452 to 


455+ 
15. In 


283 


—— —— — a — 


4 rR—__ er” en oa — — 


A TABLE OF THE PRINCIPAL MATTERS. 


15. In covenant for rent, againft the defendant | 


as «aſjignee of all the les intereſt, Wc. by 
virtue wheresf he became, and flill is poſſeſſed, 
&c. if the defendant plead, that all, &c. did 
not come to him by aſſignment, and that he 
did not become poſſeſſed, c. it is good evi- 


dence to ſupport the plea that the aſſignment 


was by way of mortgage, with a clauſe of re- 
demption, and that the defendant has never 
taken actual poſſeſſion, and this, although the 
mortgage is forfeited; Eaton v. Jaques, A. 
21 E. 3. 4 Page 45 5 to 461. 


16. But, if the defendant plead an aſſignment | 
3. If a rate appear to be illegal by the title, the 


over before the rent accrued, it will not be 
a good replication, that the aſſignee over 
never took actual poſſeſſion, without adding, 
that the aſſignment over was by way of 
mortgage 3 Walker v. Reeves, B. R. M. 22 
. 401, n. [1], to 463, n. 
17. Or that it was colluſive and fraudulent; 
Walker v. Reeves, B. R. M. 22G. 3. 461, 
558 n. [II, to 463, n. 


38. Nor is it a good replication in ſuch caſe. 


(No. 16.) that the ſigner over was a feme 
covert; Barnfather v. Jordan, M. 21 G. 3. 

| | 452 

19. In declaring on a deed, (as in covenant,) it 
is only neceſſary to ſtate enough of the deed 
to ſhow a title to the a#7ron. 667 


20. And that part need not be ſet forth in ff 


verba, but only according to the 4g effec? 
or operation. 667, 767 
21. In debt by an informer againſt a ſherifſ*s 
officer, if the declaration ſtate a judgment, and 
f. fa. upon that judgment, both muſt be 


proved, although it might be unneceſſary 


to have ſtated the judgment. 668, & n. [1]. 
22. Vid: Bax K Rur, No. 35. CERTAIN- 
Ty, No. 4. Oxkz, No. 3. SoLvit 


poſt diem. 
PLENE adminiſtravit præter. 
Vide PLEADING, No. 14. 
POLICY & Inſurancr. 


1. The ancient form which is ſtill-retained is 
in itſelf very inaccurate, but has been re- 
.duced to certainty,” by length of time, and a 

3 


variety of diſcuſſion and deciſions. Page 270 
2. Vide INSURANCE, 


POOR. 
Vide Poor-Rate. RRLIEF. — 


PO O R- Rate. 


I. A rate cannot be made for repairing or re- 
building a work-hauſe ; Rex v. Wavell, E. 19 
| G. 3. 116 to 118. 
2. Nor to re- imburſe an overſeer for money 
advanced for the pariſh, 117, 118 


court will quaſh it, though no ſpecial caſe 
has been ſtated ; Rex v. Vavell, E. 19 C. 3. 
| | 116 to 118. 
4+ Qu. Whether the herbage and pannage of a 
foreſt are rateable to the poor. 302 to 305. 
5. Uncertainty in the value of property, is 
not a reaſon againſt its rateability, 303, 


| 304. 
6. Nor the tenure under which it is occupied; 


or ſervant, in lieu of ſalary or wages. 304 
| 7. Property which does not lie in occupancy 
according to the ſtrict common law ſenſe 
of the word, may be rateable. _ 30 

8. Lot and cope in the mines of Derbyſtire are 
rateable; Rowlls v. Gell, B. R. E. 16 G. 3. 
| | 304 & n. [1]. 

9. Tolls are rateable. 305, & n. [2]. 
10. The parochial afleſiments for the vicar of 
St. Michael's in Coventry eſtabliſhed by 19 
Geo. 3. c. 60. are not rateable; Rex v. 
Toms, E. 20 G. 3. 401 to 406. 


the fame place, eſtabliſned by 19 Ges. 3. c. 
57. are; Rann v. Pickin, B. R. T. 22 G. 3. 


12. A modus for tithes is rateable. 405 
13. If a landlord tender the rate for his tenant, 
the overſcer ought to receive it, and a war- 
rant ought not to be granted to rain on 
the tenant; Rex v. Cozens, T. 20 G. 3. 

f 426 to 428. 

14. Whether houſes ſhall be rated in a differ- 


ent proportion from land muſt depend on 
local circumſtances, and the court will not 
Auaſh 


whether in fee, for life, years, or by a keeper, 


11. But thoſe for the vicar of the Trinity in 


406,n. [1]. 
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quaſh an order for rating them equally; Rex 
v. Stvannage, H. 21G. 3. Page 562, 563. 
15. If any error in a rate affects the propor- 
tion payable by every perſon rated, the rate 
muſt be quaſhed in toto. 563 
16. Settlement by rating. Vide SETTLEMENT, 
No. 6, 7, 16, 17. 


POWER. 


1. A leaſe to commence from the day of the 
date is good, under a power to grant leaſes 
in poſſeſſion only, and not in rever/jon ; 
Pugh v. The Duke of Leeds, B. R. M. 18 
G. 3. | 53, n. [15]. 

2. Though a tenant for life with power to 
grant leaſes in poſſaſion for 21 years con- 
vey his /ife-eftate to pay an annuity for his 
life, and the ſurplus to himſelf, he may till 
grant leaſes agreeable to the terms of the 
power; Renn v. Bulkeley, M. 20 G. 3. 

| 292, 293 

3. Powers are to be conſtrued in the ſame 

manner in a court of law as in equity. 
| 293 

4. An eſtate being conveyed, by a marriage- 
ſettlement, to truſtees to the uſe of the ſettlor 
(the huſband) for liſe, with remainders over, 
and with a power to the ſettlor, with the 
conſent of the truſtees, to revoke all the uſes 
in the ſettlement, and the ſettlor having 
granted an eſtate for his own liſe for valuable 
conſideration, in the ſettled eſtate, a revo- 
cation ſubſequent thereto of all the uſes, 
executed by him with the conſent of the 
truſtees, and a conveyance of the eſtate, to 
a purchaſor for valuable conſcleration allo, but 
with notice of the prior grant for the ſettlor's 
life, ſhall not affect the intereſt granted for 
his life; Goodright v. Cator, M. 21 G. 3 
477 to 486 

5. Where tenant for liſe has a power to grant 
leaſes * in poſſeſſion, but not by way of re- 


verſion or future intereſt,” a leaſe per verba 


de praſenti is not contrary to the power, 
though the eſtate at the time of making the 


leaſe was held by tenants at will or from year 


| 


to year, if, at the time, they received di- 
rections from the grantor of the leaſe to 
pay their rent to the leſſee; Goodtitle v. Funu- 
can, H. 21 G. 3. Hage 565 to 575 


6. Under a power -“ to leaſe all manors, meſ- 


* ſuages, lands, &c. ſo as there be re- 
s ſerved as much rent as is now paid for 
the ſame”'—ſuch parts of the eſtates enu- 
merated in the power as have never been 
demiſed may be let; Goodtitle v. Funucan, 
H. 21 G. 3. 565 to 569 
7. But, in a family ſettlement, of an eſtate con- 
ſiſting of ſome ground always occupied with 
the family ſeat, and of lands /z to tenants 
upon rents reſerved, the qualification an- 
nexed to the power of leaſing, that the 
„ancient rent mult be reſerved,” excludes 
the manſion houſe and lands about it never 
let. 574 
8. Where a qualification annexed to a power 
goes in deſtruction of the power, the 
law will diſpenſe with the qualification. 
574 

9. Qu. If a leaſe under a power, by which the 
leſſor muſt reſerve the old rent, would be a 
fraud on the power, and void, although the 
old rent were reſerved, if the covenants 1n 
the new leaſe were leſs advantageous to the 
reverſioner than thoſe in the former leaſes; 
Goodtitle v. Funucan, H. 21 G. 3. 565 


to 575 
10. Vide CovkNANT, No. 3. WIII, No. 


27. 
+POWYS's 42. 


+ Vide the TABLE of Statutes after Tit 
STATUTE. 


PRACTICE: 


1. On a rule to return the paper-book on a 
particular day, it muſt be returned ſome 
time in that day, otherwiſe the other party 
may ſign judgment, without waiting till 
the opening of the office the morning fol- 


lowing; Haſelar v. Anſell, T. 19 G. 3. 197 
10 G 2. When 
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2. When a cauſe has been ſuſpended a year 


after it was at iſue, the defendant is entitled 


to a term's notice of trial. Page 1, & n. [6]. 
3. But not when he himſelf has ſuſpended the 
cauſe by an injundtion; Hayley v. Riley H. 
19 G. 3. 71,72 
4. The court will grant a new trial under 
particular circumſtances, after the four days 
are elapſed ; Birt v. Barlow, E. 19 G. 3. 

| | 71 

5. And at any time before judgment; Rex v. 
Gough, T. 21 G. 3. 797, 798 

6. The court will order a warrant to confeſs 
judgment to be delivered up, if obtained by 
fraud, before any uſe has been made of it; 
Duncan v. Thomas, T. 19 G. 3. 196 

7. On notice to execute a writ of enquiry at a 
certain hour, the party is not tied down to 
the preciſe time fixed by the notice; Williams 

v. Frith. T. 1g G. 3. 198 
8. If a party is arreſted by bill of Middleſex 
out of that county, the proceedings will be 
ſet aſide for irregularity; Devenege v. Dalby, 

E 20 G. 3. 
9. When a party againſt whom an attachment 
is prayed, poſitively denies the charge by 
affidavit, the court of King's Bench always 
refuſes the attachment, without entering 
into the merits, or the credit of the parties, 

| 516 

10. The court of Chancery in ſuch caſes 
(No. g) goes into the truth of the charge. 516 
11. On a flea of coverture, and verdid for the 
defendant, the huſband cannot have execution 
for the cots, without a ſci. fa.; Worthy v. 
Rayner, E. 21 G. 3. 637 
12. A motion may be made in arreſt of judg- 
ment, after a rule for a new trial has bcen 
diſcharged, and at any time before the 
judgment is entered; Taylor v. Whithead, 


T. 21 G. 3. 7457 746 
13. Vide LaTITAT, No. 1. 


PREMIUM. 


Vide INSUR ANCE, No. 19, 20, 36, 40, 41, 42, 
43» 44» 45» 46, 47- 


+PRESCRIPTION. 


+ Lide ExEmeTION, No. 1. INDICTMENT, 


No. 7. Que Fate. 


384 


| 


+PRESENT aiding and abeiting. 
Vide MuRDER, No. * 


PRESUMPTION Ah, 


1. Where a plaintiff has ſtated his title de- 
fectively or inaccurately it is preſumed, 
after verdict, that all circumſtances ne- 
ceſſary to ſupport his action were proved. 

| Page 683 

2. Vide Assuursrr, No. 6. IurLIcATTox, 
No. 1. InsVRANCE, No. 38. Mogr- 
GAGE, No. 8. ORDER, No. 1, 2. Re- 
MAINDER, No. 1,2. RETURN, No, 4, 5. 


' PRINCIPAL i the ſecond degree. 
Vide MuRDER. 


PRINCIPAL and Aen. 


Vide AGENT, No. 2. 
SHERIFF, No. 1, 2. 


PRINCIPAL and Surety. 
Vide BanxruPrT, No 1 3, 14, 16. 


PRIVAT E Statute. 


+ 1. The court are bound to take notice of the 
commencement, prorogations, and ſeſſions, 
of parliament, even when the proceedings are 
on a private ſatute. 97, n. [441]. 

+2. It ſhould ſeem, however, that the court 
will not take notice of miſrecitals in other 
reſpects, without nul tie! record is pleaded. 


97, & n. [12], n. [+41]. 
PRIVATEER. 


Whea there is a joint capture by ſeveral priva- 
teers, they are to ſhare in proportion to the 
number of men in each; Roberts v. Hart!cy, 


H. 20 G. 3. 311, 312. 


PRIVILEGE. 


Vide ATTORNEY, No. 13, 14, 15, 16, 17, 21. 


Bair, No. 1. BILL of Exchange, No. 10. 
OxFoRD. 
PRIYEITY 


ATToORNEy, No, 22. 


nr ß eNOS 
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PRIVITY. 


Difference between privity of gſtate and privity 
of contract. Page 462, n. 765, 766 


PRIZE. 


1. A captain of marines who happens to be on 
board a man of war when ſhe takes a prize, 
but does not belong to her complement, 

| ſhares only as a paſſenger ; Wemys v. Linzee, 


A. 20 G. 3. 324 to 328 
2. The regulation of the diſtribution of prizes 
by ſlatute and proclamation, 325 


3. All queſtions of prize at ſea, belong ex- 
cluſively to the juriſdiction of the Admiralty; 
Le Caux v. Eden, H. 21G. 3. 594 to 613, 

613, n. [1], to 620, n. 

4. The Admiralty court may give reparation in 
damages for perſonal injuries received on 
occaſion of a capture as prize; Le Caux, v. 
Eden, H. 21 G. 3. 594 to 613 

5. When a capture is made at land by the aſ- 
ſiſtance of a fleet, all queſtions concerning 
the property captured belong excluſively 

to the juriſdiction of the Admiralty court; 
Lindo v. Rodney, B. R. H. 22 G. 3. 


613, n. [1], to 620, n. 


6. The common juriſdiction of the Admiralty 
is limited to things done ſuper altum mare. 
wn 608 
7. But, in matters of prize, the juriſdiction 
depends not on locality, but on the ſubject- 
matter, which is governed by the jus belli, 
and not by the rules of the common law. 
85 | 608 
8. Vide PRIVATEER. RANSOM, No. 6. 


PROBABLE Cauſe of ſeizure. 


Vide APPEAL, No. 5. 


PROBATE. 


Probate is neceſſary before a vill of perſonal 
property, of a feme covert, authorized by a 


| 


2 


power, can be given in evidence; Stone v. 


Forſyth, T. 21 GC. 3. Page 707 to 709 
PROCESS. 


Vide DisrRESS. ExECUTION. EXTENT. 
LArITAT. ORIGINAL. PLAIN r. TRAC- 


TICE, No. 8. 
PROC TUM 


1. Aproctor cannot ſue in the ſpiritual court for 


his fees; Pearſon v. Campion, E. 21 G. 3. 629 


2. Vide PROHIBITION, No. 2. 


PROFERT. 
Vide ADMINISTRATION, No. 3. 
PROHIBITION. 


r. A prohibition does not lie after ſentence, 


unleſs the want of juriſdiction, appear on 


the face of the proceedings; Blaquiere v. 
Hawkins, E. 20 G. 3. 378 to 380. 
2. The court will grant a prohibition, if a 
proftor or other officer of the ſpiritual court 
ſue there for his fee; c__ v. Campion, 
E. 21 G. 3. oY 629 
3. The court will not put the party to declare 
in prohibition, if they are clearly of opinion 
againſt granting the prohibition, becauſe 
the ſame application may be made to the 
other courts ; Lindo v. Rodney, B. R. H. 22 
G. 3. 620 


PRO MISS O RV Mrre. 


I. Qu. If the drawer of a promiſſory note is 
entitled to days of grace. 63, & n. [2]. 

2. Vide ACKNOWLEDGMENT; No. 3. BILL 
of exchange, 


PROU T patet per recordum. 


Vide JuDGMENT, No. 5. 


+ PROVEABLE:. 


+ 1. Caſes of debts which are proveable under 
a commithon of bankrupt, and therefore 
diſcharged by the certificate. Vide Bank - 
RUPT, No. 2,11, 15, 17. 

+ 2. Debts not proveable. Vie BAN RKRUPT, 
No. 13, 14, 16, 18. 


PURCHASE 


a 
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PURCHASE. 


Vide DEvise, No. 1. Heias, No. 3. 


« PURPORT.” 


The ſenſe of the word © purporting” in an 
indiftment; Rex v. Jones, IMA. 20 G. 3 
: | Page Zoo to 302. 


— 


| ih veſſel, being re-taken with the hoſlave 
and ranſom bill on board, but the bill being 
ſecreted, and not delivered up to the recap- 
tor, the original captor may recover in an 
action of a//umpfit on the ranſom bill; Cornu 
v. Blackburne, E. 21 C. 3. Page 641 to 644. 
And it has been held to be no objection, (at 
leaſt on the plea of non aſſumpſit,) that the 
| plaintiff is an alien enemy; Cornu v. Black- 


burne, E. 21 G. 3. 641 to 644. 


23 


Q ; 
ft QUALIFICATION of a power. 
+ Vide Power, No. 8. 
QUARTER Seſprs. 


IDE AyPEar, No. 1, 2. BASTARD, 
No. 3. RELIET, No. 3. 


QUE eſtate. 


A copyholder cannot preferibe in a gue gate. 


FI 
1 QUIA Empiores. 


+ The Statute of Qui Emptores. Fide the 
TABLE of Statutes after Title STATUTE. 


QUI TAM Amon. 


Vide AMENDMENT, No. 6. ExcHEQUER 
Chamber, No. 3. LIMITATION of actions, 
No. 1. 


QUI TAM Informations. 


Vide INFORMATION, No. I. 


QUO WARRANTO. 


de CoRPoRATION, No. 7. 


7 3. But that point (No. 2.) was afterwards 
otherwiſe determined; Fiſher v. Anthon, 
Cam. Scacc. MH. 25 G. 3. 650, n. [+132]. 

4. The death of the ho/Zage does not diſcharge 
the contract. 64.4. 

5. Qu. If the captor, being called upon by the 
recaptor to deliver up all the ranſom bills 
he has on board, tells him that he has done 
ſo, and yet ſecretes one, whether an action can 
be maintained upon it, 649, n. [1], 650, n. 

6. Qu. If contracts of ranſom do not belong 
excluſively to the juriſdiction of the court 

of Admiralty, as ariſing out of prize, and 
governable by the us belli, 649, n. [1]. 
650, n. 

7 Theranſom of Britiſb ſhips or goods taken 
by the enemy is made void and prohibited 
under a penalty of 5oo!. by 22 Geo. 3. c. 25. 


650, n. 


. 


I. Rate for repairing a h!thway. Lide Hicn- 
WAY, No. 1. | 

2. Rate for the relief of the poor. Vide Pook- 
Rate. 


RATEABILEL EX. 


Vide Poor- Rate, No. 45 55 6, 75 8, 95 IO, It, 
33 


RE AD ER-S HI P. 


Qu. Whether a reader-ſhip is an ecclefiaſti- 


* 


R. 


RANSOM. 


1. An enemy's ſhip which has ranſomed a Bri- 


cal preferment, ide I 1TLE No. 6. 
5 
. 


KR £8 V- $ 


1. Parole evidence may rebut a reſulting uſe, or 


26, 39. 
2. Lide 


equity, 


2. Vide PLEADING, No. it. WIIIL, No. 1. 


RECITAL. 
1. The word © aforeſaid” implies, and binds 
the party to, an exact recital. Page 97 
2. So does the word © tenor. 
3. But the words © in manner and form follow- 
ing, that is to ſay” do not; Rex v. May, E. 


19 C. 3. 193, 194 
4. Vide MisRECITAL. 


RE CORD. 
+ Vide Cor x, No. 5. TRANSCRIPT. 


RECORDER of London. 


Vide ATTACHMENT, No. 2, 3. CusToM, 
No. 10, 11. 


REGISTER. 


1. A regiſter of the ſpiritual c;urt cannot ſue 
there for his fees; Pearſon v. Campion, E 
ä 629. 
2. Pariſh regiſter. Vide Cor v, No. 1. Evi- 
DENCE, No. 15. 


f REI OIN DER. 


+ Vide BiLL, No. 3, 5. 


RELEASE. 


1. A releaſe executed by an intereſted party, 
makes him a competent witneſs though the 
releaſee refuſe to accept it; Goodtitle v. Wel- 
ford, E. 19 G. 3. 139 to 141. 

2. If a defendant who is ſued by a landlord in 
the name of his zenant procure a releaſe 
from the nominal plaintiff, the court will 
order the releaſe to be delivered up, and per- 
mit the landlord to proceed in the action; 
Payne v. Rogers, E. 20 G. 3. 407 


RELIEF. 


Qu. How the pariſh. to. which a child be- 
longs, but which lives with its mother for 
nurture in another, can be compelled to 

| furniſh money for its maintenance. 10, n 


1904 
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2. Qu. Whether a perſon who applies to the pa- 
riſh for relief for one of his children, but not 
for himſelf, is entitled to ſuch relief though 
he refuſe to go into the work-houſe. 

Page 331 to 333 

3. Qu. Whether the court of quarter ſeſſions 

can make an original order of maintenance. 
333» n. [1]. 

4. No appeal hes to the quarter ſeſſions from an 
original order of relief by a juſtice of peace; 
Rex v. North Shields, H. 20 G. 3. 331 to 


333 
tRELIEF ix Equity. 


+ Vide, LR ASE, No.2. EquiTy, + No. 4. 
+ No. 5, 


REMAINDER. 


1. There may be cr remainders by implica- 
tion between more than two; Doe v. Bur- 
ville, B. R. E. 13 G. 3. Mrigbt v. Lord 
Cadogan, B. R. E. 14 G. 3. Perry v. White, 
B. R. E. 18 G. 3. Phiphard v. Mansfield, B. 
R. E. 18 G. 3. 53» n. [16]. 

2. But the preſumption is againſt them, when 
between more than two; Doe v. Burvills, 
B. R. E. 13 G. 3. Mrigbt v. Lord Cads- 
gan, B. R. E. 14G. 3. Perry v. White, 
B. R. E. 18 G. 3. Phiphard v. Mansfield, 
B. R. E. 18 G. 3. 53, n. [16], 

3. Wherever there is a previous freehold 
ſufficient to ſupport the /imitations over as 
remainders, they ſhall never be confirued to 
be executory deviſes. 265, 508, 758 

4. An event ſubſequent to a will may make 

that limitation an executory deviſe which, on 
another event, would have been a remain- 
der. 340, 509 

5. An executory deviſe, upon the veſting of a 
prior executory deviſe in poſſeſſion, may be- 
come a remainder; Doe v. Fonnereau, M. 
21 G. 3. 487 to 509 

6. When a remainder is limited after a re- 
mainder in fee, both muſt be contingent. 504, 


n. 505, n. 757 
7. Definitions of a remainder. 755, 756, 


755, n. [1], 756, n. 


10 H 8. The 
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g. The different claſſes of remainders. Page 504, | 
| n. 505, n. 


9. Vide Wit, No. 30. 


REMOVAL of Corporators. 
vide CoRPoRATION, No. 1, 2, 3, 4, 5: 
REMOVAL of Paupers. 


1. Inſtances of informal adjudications of the 
ſettlement, in orders of removal, which have 
been held ſufficient. 663 
2. Vide SETTLEMENT. 


RENT, 


1. Rent cannot be ſued for in the court of con- 


ſcience in the city of London. 245 
2. Nor in the court of requeſts of the Tower 
Hamlets. 245 


| 3. Vide CovENanT, No. 4,5. DISTREss, 
No. 1, 2, 4. FEE-FARM. FEME Covert, 


No.2. LEASE, No. 9. SHERIFF, No. 5. 
VARIANCE, No. 7, 8, 9. 


REPAIRS. 


1. Repairs of a ſhip done in England, on the 
captain's credit, do not give him a lien on 


the ſhip; Wilkins v. Carmichael, H. 19 G. 3. 
101 to 105 


2. He to whom the uſe of a thing is granted, 
is bound to repair it, unleſs there is a ſtipu- 


lation to the contrary. 748 


RE PLEA D E R. 


Qu. If a repleader is ever granted when the ine 
is found againſt the party tendering it. 
| 396, 747, 749 


REPIJEVIN. 


mide CosTs, No. 16, 17. P L EAD IN Gy, 


No. 8. 


REPLICA TION. 


Vide Bait, No. TY BILL No. 3» 5- Bonn, 


No. 2. CERTAINTY, No. 2. Corpo- 
RATION, No. 3. PLEADING, No. 13, I6, 
17, 18. 


REPRESENTATION in Policies of Inſurance. 


Vide INSURANCE, No. 2, 3, 4, 17, 18, 24. 


26, 27, 28. 


REPRESENTATION, REPRESENTA- 


TIVE. 


Vide ADMINISTRATION. EXECUTOR. 


REPUBLICATION. 


Vide WILL, No. 2, 7, 8, 29. 


REQUESTS. 


The court of requeſts in the Tower Hamlets, 
Vide CouRT, No. 6. 


RESIDENCE... 


1. Upon what property a reſidence of 40 days 
gains a. ſettlement, Vide SETTLEMENT, 
No. 20, 21, 22, +23, 26, 28, 29. 

2. Upon what property ſuch reſidence does 
not gain a ſettlement. Vide SETTLEMENT, 

No. 18, 19, 20, + 27. 


RESULTING Th. 


Jide, FINE, No. 1. REBur. 


RETURN. 


1. Suppreſſio veri is a good cauſe of action in a 
return to a mandamus, Page 158 
2. 80 
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2. So if the return is falſe in ſubſtance, 
though true in words, an action will lie. 

| Page 159 

3. The proſecutor may reply to a return. 


159 


4. Preſumption and intendment ought to be 
againſt returns to writs of habeas corpus. 


153» 154 

5. But in favour of returns to mandamueſs. 
| 159 

6. Vide AMENDMENT, No. 7. MAN DA- 


Mus, No. 1, 2, 3, 4, 5+ 


RETURN of PREMIUM, 
2 
Vide INSURANCE, No. 19, 20, 40, 41, 42, 
435 44 45, 40, 47+ 


RETURNING Ofrer. 
Vide MA OR. 


RE VERSION. 
Leaſes in reverſion. Vide Pow ER, No. 1, 5. 


REVOCATION. 


Vide MORTGAGE, No. 16. PowER, No. 4. 
WIII, No. 1, 2, 3,4, 6, 7, 28. 


4 RIGHTS. 


+ 1. Bill of Rights, Jide TABLE of Statutes 

after Title STATUTE. | 

+ 2. Petition of rights. Vide TABLE of Statutes 
after Title STATUTE. 


y 


e 


I. If perſons riotouſly aſſembled, in part demoliſn 
a dwelling houſe, and, at the ſame time, de- 
ſtroy goods and furniture in the houſe, al- 
though the jury ſhould find that ſuch goods 
and furniture were not deſtroyed © by means,” 
or “ in conſeguence, of the demolithing of 
the houſe, the Hundred is liable, under 1 Geo. 


1. „f. 2. c. 5. F. 6, to yield damages for the 
2 


deſtruction of the goods and furniture, as 
well as of the houſe; Hyde v. Cogan, T. 21 
G. 3. Page 699 to 707. 
2. So, if the rioters in demoliſhing the houſe, 
do damage to the garden, the Hundred ſhall 
yield damages for the garden; Milmat v. 
Horton C. B. E. 21 G. 3. n. [3]. to 704, 
n. 

3. Qu. If an action will lie on the riot act 
againſt the Hundred, beyond a year from 
the time when the damage was done. 700, 
n. [II. 

4. A proſecution for the felony under that act, 
muſt be commenced within the year. 7co, 
ä n. [1]. 

5. Qu. If 12 or more muſt be engaged in the 
demoliſhing a houſe, to entitle the party to 
an action againſt the Hundred. 700, n. [2]. 
6. The number of 12 is not neceſſary to con- 
ſtitute a felony under the act. 700, n. [2.] 


R IS K. 


Vide INSURANCE, No. 15, 40, 41, 42, 44546, 


477 48. 
RIV EN 
Vide NAvIGABLE River, Way, No. 2. 
ROBBER, ROBBERY. 
Vide Hut and Cry. HUNDRED, No. 2. 


+ ROLE of Attorneys. 


f Vide ATTORNEY, No. 1, 2. 


ROLL 
Maſter of the Rolls. Vide CAsE, No. 3. 


ROMAN Catholic. 


Jide EvIDENCE, No. 20. 


RULES 


Vide ConsTRUCTION. INFORMATION, No. 
1,2, Maxims, VERDICT, No. 2. 
SALVAGE. 


—— 
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8. 
SALVAGE. 
Abt ade lle. i 
| SCANDALUM ' REY 
Vide ExcnEeqQuer Chamber, No. 6. 
SCIRE FPacias. 


Vide HusBAND, No. 3. VERIFICATION, 


No. 1. 
SCOTLAN D. 


Creditors in Scotland of a bankrupt here will not 
be permitted to come in under the commi/- 
fion, unleſs they will abandon the priority 
they may have obtained againſt effects of 
the bankrupt in AN þ Page 170 


. 8 E A M E 3 
Senſe of the word © ſeainen,” in a policy of in- 
furance ; Bean v. Stupart, M. 19 C. 3. 11 
to 14. 


SECURITY. 


1. If a perſon has two ſecurities, as a mortgage 
and bond, he may proceed on both, viz. for 
a forecloſure of the mortgage, and in an ac- 
tion on the bond, at the ſame time; Burnell 
v. Martin, T. 20 G. 3. 417, 418 
2. Vide BANKRUPT, No. 4, 5, 6, 7, 13, 14, 
16. GAMING, No. 1, 2. Ususy, No. 4. 


SENTENCE. 


Vide ADMIRALTY, No. 1, 3. 


—— — 


SERVICE. 


1. Settlement by hiring and ſervice. Vide SET- 
TLEMENT, No. 8, 9, 10, 11, 12, 13, 14, 
15 24. 

2. What will not be good ſervice on the /be- 
riß, or under-ſheriff. Vide SHERIFF, No. 3, 
UNDER-Sherrf. 


| 


8 E T. Oy. 


+ Vide Attorney, No. 5. BaNkRUpr, 
No. 10, 32. Cosrs, No. 12. 


* | PLEA 
Pleated, No. + 2, + 3. | 


SETTLEMENT. 


1 The removal of a feme covert is, prims facie, 
evidence that the buſtand's ſettlement is in 
the pariſh to which ſhe Was removed; . OM 
v. Leigh, A. 19 E. 3. 46; Rex v. 3 
worth. H. 18 G. 3. Page 46, n. [13]. 

. And this, although it is not expreſsly de- 
clared to be ſo in the order for her removal. 
Rex v. Hinckfworth, H. 18 G. 3. 46, n. [130. 

3. If the maſter of an apprentice die, and the 

executor, at the requeſt of the apprentice, 
agree that he ſhall go to live with another 
perſon, a ſervice of 40 days with ſuch per- 
ſon, before the term of the apprenticeſhip 
expires, will gain a ſettlement; Rex v. 
Stockland, H. 19 G. 3. 70, 71 
4. Though an apprentice is not ſtrily N gu- 


able, nor tranſmiſſible, yet, if he continue 
with an 408 nee, or a perſonal repreſentative, 
of his maſter, with the conſent of all parties, 
and his own, that will be a continuation of 
the apprenticeſhip, to the effect of gaining 
a ſettlement; Rex v. Stockland, H. 19 C. 3. 
70771 
5. Though a fenant has actually paid the land- 
tax, and his name is in the rate in a column 
of „ occupiers,” yet, if the /andlora's name 
is in a column of © landlords rated,” the 
tenant does not gain a ſettlement ; Rex v. 
St. Johns, T. 19 G. z. 225, 226 
+ 6. If the title of a land- tax rate is * an aſ- 
ſeſſment on the inhabitants of the pariſh of 
A.” and both the Jandlord's and tenant's 
names are in the rate, but without any 
words importing which is rated, and the te- 
nant holds by paying a rent certain, clear of 
all taxes, parliamentary and parochial, and 
pays the rate, he gains a ſettlement; Rex v. 
Mitcham, E. 23 G. 3. 226, n. [T 65]; 
Rex v. Enden, M. 24 C. 3. 227, n. [t]. 
Ker 
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Rex v. St. Lawrence, M. 25 C. 3. Page 2275 
. n. [+]. 

+ 7. But if there is a column of proprietors 
and another of occupiers, and it is not 
ſpecified in the rate which is rated, and 


the tenant, on paying the /and-tax, takes 


a receipt in which the ſum paid is deſcribed 
as * ſo much aſſeſſed on the landlord,” the 
tenant gains no ſettlement; Rex v. St. 
Fames's, M. 25 G. 3. 227, n. [+]. 
8. If there is a hiring for a year, and ſervice for 
part of that year, in the pariſh of A. and, be- 
fore the end of the year, the ſervant removes, 
with the maſter, to the pariſh of B, ſerves 
out the year there, is hired to the ſame maſ- 
ter for another year, with an increaſe of 
wages, and ſerves ſeveral months longer in 
B. without any interval, he gains a ſettle- 
ment in B; Rex v. Under-Barrow, H. 20 
G. 3. 309 to 311. 
9. Two ſervices under different hirings may be 
tacked together, ſo as to make a ſufficient 
ſervice for a year, even when there has been 
an interruption between them, and an ab- 
ſence from the maſter's houſe for part of a 
day; Rex v. Ellesficld; H. 17 G. 3. 310, 
n. [1]. 

10. A hiring by the year to work by the piece, 


with an implied liberty, from the uſage of | 


the place, to be abſent when the ſervant 
pleaſes, but not to work for any other maſ- 
ter, and ſervice under it, are ſufficient, 
though the ſervant may have abſented him- 
ſelf at different times in the courſe of the 
year; Rex v. Birmingham, H. 20 G. 3. 333 
to 336. 

11. A militia-man being hired for a year, with 
an expreſs agreement that he ſhall be abſent 
on duty for a month, and, in lieu thereof, 
ſerve a month over the year, gains a ſettle- 
ment, without ſerving the additional month; 
Rex v. IL inchcomb, E. 20 G. 3. 391 to 393. 
12. A certificated perſon having returned to 
the certifying pariſh, and remained there 
18 years, a ſon, who was born to him there, 
being hired, and ſerving for a year, in the 
pariſh certified to, gains a ſettlement in that 
pariſh ; Rex v. Frampton, T. 20 G. 3. 418, 

| 419. 

13. When a hiring, on the face of it, neceſſari- 


— 


| 


ly appears to be for leſs than 365 days, no 
ulage to conſider the time ſpecified in the 


hiring as a year, will make it ſufficient for 


the purpoſe of gaining a ſettlement; Rexv. 
Hanwaad, T. 20 G. 3. 
14. But a 5:ring for a year from /Yhitſuntide 
to M hitſuntide, if ſuch hiring is according 
to the uſage of the country, is ſufficient, al- 
though the ſpace of time ſhould be leſs than 

a year. 440, 441. 
15. A hiring on the day after Michaelmas, to 
ſerve till the Mibaelmas following, is ſuffi- 
cient, till Michaelmas being incluſive; 
Rex v. Syderton, E. 17 C. 3. 441, & n. [1]. 
16. If the name of a former occupier, who, to 
the knowledge of the pariſh officers, is dead, 

is continued in the poor-rate, but the preſent 
occupier pays, he ſhall gain a ſettlement ; 
Rex v. Heckmondwicke, H. 21 G. 3. 564 
17. When the title of the por-rate is, —“ ſo 
much in the pound and the pauper's name 
is inſerted in the rate, and, alſo, his yearly 
rent, and he pays at the rate of 25. in the 
pound for his ſpecified rent, though nothing 
is written againſt his name in the column of 
C ſums aſſeſſed, this is a ſufficient rating 
and paying for the purpoſe of gaining a ſet- 
tlement; Rex v. Corhampton, H. 21 G. 3. 
6 | 621, 622 


18. If a man who is i»/olvent, has conveyed 
his e/tate to truſtees, for the payment of his 
debts, and, aſterwards, before the truſt is 
performed, gets fraudulently into poſſeſſion, 
he will not gain a ſettlement by re/iding 40 
days; Rex v. St. Michael, E. 21 C. 3. 

| 630 to 632 

19. Perſons entitled to adminiſtration or dowey, 
who re/ide on the eftate, without admini/tra- 
tion granted, or dower aſſigned, do not gain 
a ſettlement. | | 631 

20. Qu. If a ſole next of kin would gain a ſet- 
tlement by re/idence, before administration. 


631 


21. A ſettlement may be gained by re/idence on 


a mere equirable eſtate, 631, 6-2 
22.A mortgagor in poſſeſſion gains a ſettlement 


632 
+ 23- So, it ſhould ſeem, does a  mertragee in 
poſſeſfion. 632 


18 24. When 


Page 439 to 441. 
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24. When a ſervant has reſided part of the 
-year in one pariſh, and part in another, at 
different intervals, macing, when added, 
more than 40 days in each, his ſettlement 
is in the pariſh where he ſlept the laſt night; 
Rex v. Hulland, E. 21 G. 3. Page 657, 658; 
Rex v. Tveſton, E. 23 G. 3. 

1351. 

25. A marriage is void, and no ſettlement 
gained under it, if celebrated in a chapel 
erected ſince 26 Geo. 2. (unleſs cured by 
21 Geo. 3. c. 53.) although marriages de 
fads, may have been frequently celebrated 
there; » Rex v. Narthfield, E. 21G. 3. 659 
to 661 

26. An fate being deviſed to triſlees, to be 
ſold to pay debts, and to divide the ſurplus, 
if any, between, A. B. and C., A. has an 
equitable intereſt in the eſtate, and by re- 
ſiding on it forty days, gains a ſettlement, 
Rex v. Wivelingham, T. 21 G. 3. 767 to 
770 

+27. But a perſon, though ſolcly-entitled to 
adminiſtration, if the whole would not there- 
by have veſted in him for his own uſe, does 
not gain a ſettlement by a re/idence of 40 
days on premiſes held for a term of 


years determinable on lives; Rex v. 
Nerth Curry, M. 22 G. 3. 770, n. 
[+165]. 


28. Reſidence on an ate coming by deviſe, 
though under the value of 30 J. gains a ſet- 
tlement, a deviſe not being a purchaſe 
within the meaning of 9 Geo. 1. c. 7. 
Rex v. Mivelingbam, T. 21 G. 3. 767 

to 770 

29. Reſidence on ſuch an eſtate (No. 28) 

though the deviſed intereſt is only equitable, 


diſcharges a certificate, 770, n. [1]. 


4SEVERANCE in Pleading. 


+ Vide Noli Praſegui, No. 1. Nox-Pros, 


No. 6, 7, 8, 9. 
SHERIFF. 


1. If a bailiff on a fi. fa. againſt the goods of 
A. take thoſe of B. an action of treſpaſs lies 


658, n. 


againſt the ſheriff; Actworth v. Kempe, N. 
19 G. 3· Page 40 to 43 
+ 2. The ſheriff is anſwerable for the official 
acts of his unaer-ſheriff 43, n. [III. 
3. Service of a rule to return a writ on the ſnhe- 
riff's agent in town, is not good ſervice ; | 
Rex v. Coles, T. 20 G. 3. 420 
4. By the true cozſtruction of 20. Geo. 2. c. 
37. a ſheriff is not liable to be called upon 
to return proceſs, unleſs within ſix lunar 
months, after the expiration of his office, and 
the day on which he goes out of office is to 
be reckoned part of the ſix months; Rex v. 
Adderley, M. 21 G. 3. 463 to 465 


5..In an action againſt the ſheriff, for taking 


goods, without leaving the amount of a 
year's rent, the declaration need not ſtate all 
the particulars of the demiſe, but if it does, 
they muſt be proved as laid; Briftow v. 
Wright, E. 21 G. 3. 665 to 66g 


6. A ſheriff, or his officer, is not liable to an 


action, for arre/ling a certificated bankrupt, 
a peer, a diſcharged inſolvent debtor, or a 
perſon who took the benefit of 20 Geo. 3. 
c. 64. although the party is 3 from 


arreſts; Tarlten v. Fiſher, E. 21 G. z. 
; 671 to 677 

17. Vide A'TACHMENT, No. 4, ELtcir, 
No. 1,2. UNDER-SHERIFF, 


S HI. 


1. What debts contracted by the captain 


ſhall not be a lien upon the ſhip. Jide 
LIEN, No. 1. 

2. A captain can only hypothecate the ſhip in 
foreign ports. 


3. Vide FREIGHT. 


103 


S H IP- Damage. 


Vide CHAR TE R. Party, No. 2. 


SMUGGLING. 


| Vide ADMIRALTY, No. 1, 2. CosTs, No. 3. 


DAMAGEs, No. 1, 
SOLVYI 


A TABLE OF 


SOLVIT poft Diem. 


Qu. Whether the plea of ſolvit poſt diem can be 


pleaded to an action on an annuity bond, 
Page 520, 521, 522, 526, 527 


+SPECIAL Memorandum. 
Vide Bir, No. „ & 
+SPE CIAL Perdie. 
R Vide Mouzpz, No. 1. 


SPIRITUAL Court. 


1. An action will not lie for a malicious proſe- 
cution in the ſpiritual court, without ſhew- 
ing that the ſuit there is at an end; Fiſher v. 
Briſtow, T. 19 G. 3. 215 

2. Vide APPARITOR. PROBATE. PROCTOR, 
PROHIBITION. REGISTER. 


STAMPS. 
1. If the admiſſions of ſeveral perſons to the 


freedom of a corporation are entered on one 
ſtamp, the admiſſion only of the firſt is 
good. 217, 218 
2. So, if two or more eiae in different 
actions are put into the ſame affidavit to 


hold to bail, it is not good, unleſs (perhaps) 


againſt the firſt named; Gilby v. Lockyer, T. 
19 G. 3. 217, 218 
+ 3. So an affidavit to hold the ſame defend- 


ant to bail in two actions, vix. debt and aſſum- 


fit, is void as to both actions. 218, n. [+64] 


S T-A-- T7 © 


1. All ſtatutes in pari materia are to be con- 
ftrued as one law. | 30 
+ 2. Difference between the words of 2 G. 
c. 22, & 32 G. 2. c. 28. (called the Lords 


act) as to the time when the 2s. & 44. | 


(called the groats) are made payable toan 
inſolvent debtor. 68, n. [+ 33]. 
+ 3. Qu. Whether 23 H. 6. c. 9. (relative to 
ſheriifs' bonds) is a public or private act. 


96,97, & n. [12]. 
2 


THE: PRINCIPAL 


MATTERS. 


4. It is an offence at common law, to obſtruct 
the execution of a power created by ſtatute 
and indiclable, without concluding. contra 

Jen flatuti; Rex v. Smith, T. 20 G. 3. 
Page 441 to 446. 

5. Butan indiment for an offence created by 

ſtatute, muſt conclude contra formam ſlatuti. 


445- 


6. TABLE OF THE DIFFERENT STATUTES 
CITED AND OBSERVED UPON, 


HE NR III. 
An Regn, 


9. (Magn. Chart.) cap. 30. p. 607, 608. 
52. (Marlb.) cap. 14. p. 190, 191. 


E D WAR PD I. 


13. ft. 1. ( Heſim. 2.) cap. 18. p. 474. 

— = cap. 19. p. 545. 

— = cap. 30. p. 437, n. [1]. 795. 

— A. 2. (St. of Wincheſter) cap. x. p 
704, & n. [a]. 

18. J. 1. (Weſim. 3. or Quia Empt.) 
627, & n. [1]. 


E DW AR D III. 


1. . 2. cap. 2. p. 190. 
14. cap. 39. p. 30. 
cap. 11. p. 704, & n. (a), 
31. ft. 1. cap. 11. p. 545, 


8 


RICHARD II. 


2. f. 1. cap. 5. p. 351, & n. (4). 
6. cap. 5. p. 795. 

13. ft. 1. cap. 5. p. 615, n. 

15. Cap. 3. Po 98, n. 615, 11. 


HEN RV IV. 

2. cap. 11. p. 615, n. 
HENRY VI. 
23. cap. 9. p. 94 to 97. 


— cap. 15. p. 475, n. [1]. 
HENRY 


> 
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An. Regn. HE NR Y VII. 


3, cap. 10. Page 561, n. [5]. 709, n. 
752, n. [2]. 753; n. | 
cap. 20. p. 752, n. [2]. 753, n. 


HENRY VIII. 


19. 


cap. 5. (St. of Bridges and Highways), 
p. 189, & n. (g). 190. 
. cap. 10 (St. of Uſes), p. 774, & n. (a). 


cap. 28. p. 570, 573, 574 

cap. 30. p. 115. 

cap. 39. Pe 415. 

cap. . (St. 20,53. 8 
236, n. (z). § 2. , p. 739, 740. 


PHILIP & MAR x. 


cap. 7. p. 256. 
4&5. (Priv. Aa) p. 501 to 406. 
"ELISABNTH 


cap. 4. p. 518, F 35, p. 519- 

cap. 9. H 12. p. 556 to 561. 

cap. 5. p. 614, n. 

cap. 5. p. 87. 

cap. 7, $ 2. b. 716, n. [1]. 

cap. 8. (St. againſt uſury); p. 236, n ; 
(2). $2-P- 7395S 3-P- 7414. 

cap. 10. p. 570, 573, & n. (4). 574- 

cap. 29. p. 537. | 

cap. 11. § 19. p. 567. 

cap. 3. p. 10, n. § 2. p. 662, & 
n. (a). | | 

cap. 11. p. 573, & n. (40. p. 574. 

cap. 4. Y 2. p. 716, n. [1 11. ä 

cap. 5. p. 61. 

cap. 8. p. 351, 332. 

cap. 13. p. 465, & n. (e). 704, n. 
(a). 

cap. 5. 5- P. 235, . [15]: 

cap. 2. p. 116 to 118, 302 to 305, 
346 tv 350, 426, n. (9). 


S e 


IG 
43. 


James I. 


cap. 15. p. 87, § 2. p. 296, + p. 89, 
n. [+ 394, to 93, n. [+]: 


cap. I. (St. of Wills), p. 34, & n. (c). 


| 


An. Regn. 
3. cap. 7. Page 200, n. 
cap. 8. p. 6. 
+ cap. 15. 244 to 246, 245, n. [2]. 
264, n. (a), n (b). 
cap. 5. p. 307, 308. 
. cap. 17. (St. againſt uſury), & 2. p. 74 1. 
cap. 19. § 11. p. 317 to 320, f 167, 
n [+]. 320, n. [+ 87]. 


enn 1. 


3. cap. 1. (Petition of Rights), & 6. p. 
423, & n. (b). 
CHARLES II. 
12. cap. 13. (St. againſt uſury), Hz. p. 741. 


cap. 23. Y 36, p. 552, n. (a). 

cap. 24. Y 335 p· 549 to 553, 549, n. 
(4). H 45 p- 412, f § 33, p. 553, n. 
(+ 113], 555, n. [+]. 

13. A. 1 cap. 5 H 2. p. 592, & n. (c). 


13 & 14. cap. 12. § 2. p. 193. H 21. p. 349, 
350. 
15. cap. 11. § 1, p. 413, $ 13. p. 412, 


413, 414, 415, 41/, n 
16. cap. 7. F 3. p. 742, n. [1], 743. 
16 & 17. cap. 3. p. 190. 
— — — cap. 8. p. 61. 1, p. 116, n. 


22 & 23. cap. 9.136; or,. 2. cap. 5. § 149. 
p. 780, & n. (a). 
—— — cap. 25. p. 29, 30, 5 3. p. 346. 
29. cap. 3. (ot. of frauds & fperjuries) 5. 


P. 35. 241 to 244, & n. [2j.46. 

P- 35, 244, u. [2J. $ 7. p. 25. 
31. cap. 1. § 54. p. 423. 
WILLIAM & Mary. 


1. e. 2 cap 2. (Bill of Rights) 5 1. art. 
5. p. 592, & n. (d). 
2. . 1. cap. 5. F 2. p. 280, 281. 


3. cap. II. II. p 333, & n. [I]. 
— cap. 14. p. 714 
4+ cap. I. § 6. p. 625, & n. [1]. 626, 
& n. (5). $ 13. p. 625 & n. [z]. 3 
34 p. 626, & n. (c). 
4&5. cap. 1. § 6. p 625, n. [I]. 


— cap. 24. p. 189. 
5. Cap. 20. p. 525. 
WII IIa 


A TABLE OF THE PRINCIPAL MATTERS. 


An. Regn, 


To 


ou ou | 


WILLIAM III. 


cap. 3. p. 59 1, n. [1], § 1. p. 591, 
n. [2]. 
= 32. §H 4. p. 180. & n. (d). 
cap. II. p. 50. § 8. p. 521, 1 84. 
p- 108, n. [+46]. | 
cap. 30. p. 310, n. [1]. 
cap. 5 P. 415. § 17, 18. p. 41), n. 


— 


ANNE. 


. H. l. cap. I. 68. p. $468 0 (a). 
ft. 2. cap. 3. p. 417) n 


cap. 18. p. 188, 189. 

cap. 3. p. 190. 

cap. 16. 5. p. 678, n. [2], 70, n. 
121, § 9. p. 280, 281, 282, 283. 
812. p. 520, 521, 522, 523, 524, 
516, n. 486, n. (a), H. p. Ioa, 
n. [1], t 10. p. 23, n. [T 10]. 
cap. 17. p. 168, n. [+]. 

cap. 14. p. 29, 30. 

cap. 37. p. 607. 

cap. 21. § 11. p. 590, & n. (a). 

cap. 9. F6. p. 413. F 9. p. 413, 19. 


p. 413,414. H 27: p. 413, 414, 415: 


cap. 14. I. p. 665 to 669. 


. Cap. 11. § 47. p. 552. 


cap. 14. §1. p. 741. 743. & 2. p. 
696, n. & n. (5), n. (c). 

cap. 20. p. 154, 156, 157. § 8. p. 
397 to 401. 

cap. 21. § 7. p. 413. 

cap. 27. p. 607. 

fl. 1. cap. 2. 37+ p. 552. 


2. cap. 16. (St. againſt uſury), p. 235, 


& n. (w), 236, 237, 74 743 · 


GEORGE I. 


. 2. cap. 5. § 6. p. 435, n. (4), Q 


4, 6, 8. p. 699 to 7507, 702, n 
[3] to 704 n. 


5. 
6. 


1 


3. 


* 


E 


9 


12. 
17. 
10 K ＋ 10. cap. 


An. Regn. 


GEORGE I. 

cap. 11. p. 29, 30. 

cap. 13. p. 61. 

cap. 21. & 20, 21. p. 549, 550, 552, 
§ 22. p. 550, 551, § 31. p. 600, & n. 
(a), N 21. p. 553, n. [+113], 554. 
n. Lt] 555, n. [+] S 22. 553 n. 
[+113], 55 u. [+]: 

cap. 31. p. 164, 165, & n. 9, § 1, 2. 
p. 670, & n. (6), + p- 167, n. [+] 

168, n. [+]. 

cap. 18. § 16. p. 554, n. [+]. 

cap. 7. p. 767 to 770. §4. p. 117. 
n. (i), 331 to 333. § 8. p. 193. 
n. (90. 

cap. 2:2-( Black Act) p. 704. n. (C). 

cap. 10. & 42. p. 553, n. [4113], 
554 n. [+] 555, n. [4]. 

cap. 30. § 16. 19. p. 553, n. [+113] 
to 555, n. [+] $27. p. 555, n 
[+114]. 


12. cap. 29. p. 218, n. (Y), § 2. p. 467, 


n. (a). 


GEeoRGs II. 


- Nt. 2. cap. 16. § 3. p. 551. 552. 


cap. 23. $ 23, p. 200, n. 
cap. 24. p. 16. § 4. p. 426, 
n. (a). 


cap. 28. p. 176, 5. p. * 628. $ 


6. p. 568. 

cap. 27. p. 218, n. (). 

cap 30. p. 160 to 166, 228 to 231. 8 

9. P-46 to 49.F 11. p. 695, n. 

[3] to 698, n. § 28 p. 408, & n. 
(5), F 29, p. 408 & n. (7) 584, 585, 
$ 41. p. 257 to 260, 258, n. [1]. 
+ Y-13- p. 676, n. (a). 

tap. 3. p. 9. 

cap. 16. p. 704, n. (a). 

cap. 19. § 14. p. 246. § 18. p. 
176, n. [17], 668 & n. (a), 9819 
p. 280. § 21. p. 283, & n. (a). 

cap. 13. Yb. p. 200, n. 

cap. 34. H 2. p. 619, n. & n. (a). 
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ye GEORGE II. 
+ 19. cap. 32. 2. p. 166, n. {+55}: wr 
n. [+], 168, n. [J. | 
— ca 10 
— * . v. 315 & n. (5), 316, 
468 to 472. | 
20. cap. 37. 2. P· „ 
21. cap. 3. p. 218, n. (5). 
1723. cap. 2. 53. P. 554% n. LJ. 


cap. II. Fr. p. 194. 

cap. 27. p. 38, & n. 8 I. p-. 
382, n. (2). 

cap. 30. p. 245, n. [2], & n. 05 
§ 1. p. 246, n. [1], §. 20. p. 264. 
n. (a), n. (5). 

— cap. 33. P. 246, 247, 381, 382. § 1. 

p. 382, & n. (2, { 4. p. 264, & 


n. [1], 381, n. [15], $ 19 p. 264, 


n. [1], 448, 449. 


+24. cap. 18 FI. p. 108. & n. (e), & n. 
ene asl. 
— cab. 42. p. 381, & n. [16]. 4 
26. cap. 33. § I 8. P. 659, 661, 
n. [I]. 
29. cap. 34. Y 2. p. 619, n. & n. (b). 
30. cap. 2. p. 423 · 


cap. 19. § 75. P. 200, n. (4). 
. cap. 28. (The Lords“ Act), 913. p. 


68 to 69. 


GEORGE III. 


cap. 2. & 32. p. 626, & n. (c). 

cap. 3. H 22. p. 424, n. (a), § 33 
p. 424, n. (c), Y 73. p. 425, 
n. (e). 

cap. 15, § 46. p. 108, & n. (a). 


5. cap. 14. § 3, 4. 51), 518. 

— cap. 30. § 13. p. 676, & n. (a). 

13. cap. 15. Welſh juriſdiflion At) p. 213, 
n. [Io]. 

— cap. 78. § 45, 47. p. 421, &n. (a), 
422, & n. (a). 

14. cap. QI. p. 441 to 446. 

16. cap. 5. P. 254» 255 L 2. p. 254, 


n. [1], 255, n 
— cap. 38. p. 97 to way 393. 


An Regn, © an 
Sg OROE III. 

cap. 18. p. 441 to 446. 

cap. 26. p. 484, n. [II. 

cap. 46. p. 15 to 16. 

cap. 52. p. 100. §. 12. p. 472, & n. 
(a), § 14. p. 472. H 37, 40, 41. 
p- 670, & n. [1], & n. (4), 671, 677, 
& n. (5). 

cap. 60. p. 592 & n. (5), 593. 

. cap. 16. p. 423, & n. (a), § 26. p. 
424, n. (a), § 31. p. 424, n. 
(50, § 37. p- 424, n. (c), § do. 
p. 423. 

cap. 57. p. 401 to 406, & n. [1]. 

cap. 60. p. 401 to 406, & n. [1]. 

cap. 67. p. 325, & n. (i), 2. p. 
619, n. & n. (c), + A 21. p. 648, & 
n. (a), § 44+ p. 647. 


17. 


8. 


cap. 12. § 26. p. 424, n. (a), $ 37. h 
P- 424, n. (5), § 37. p. 424, n. (c), 
$ 71. p. 486, & n. (c), § 77, p. 
425, n. (e), § 79. p. 423, & 
n. (c). 
t— cap. 17. (Powys's A) 227, n. [+], 
Errata. 
— cap. 64. p. 671 to 677. 
21. cap. 53. p. 661, n. [T]. 
— cap. 55. § 47. P. 554, n. [II, & 
n. . 
f — cap. 64. p. 554, n. [+], & n. (4), 
22. Cap. 25. 1,2, 3. p. 650 n. 


STO er. 


1. An afion on the caſe will lie againſt the 
Bank, &c. for refuſing to transfer ſtock; Rex 
v. . The Bank of England, M. 21 G. 3. 524 

to 526, 528, n. [1], 529, n 

2. Stock given by wil does not veſt eds. 
ately in the legatee, but in the executor or 
adminiſtrator in truſt for him, 525, 526 


STORES. 


The captain of a ſhip has not a lien on the 
ſhip for ſtores and proviſions furniſhed on 


his 
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his credit; Millins v. Carmichael, H. 19 

G. 3. Xx Page 101 to 105 | "4 KB 94. 

Vide AckNr, No. 1.  ATTORNey, No. 45 
5, 6. Cos rs, No. 10. 


+ SUBSCRIBING Jitneſ. 


tYide ACKNOWLEDGEMENT, No. 1, 2. Evi- | 


DENCE, 


+48 UPPRESSIO Pri. 


+ An a#ion will lie for a ſuppreſſio veri in a 


return as well as for an allegatio falſi. 
158, 159 


SURETY. 


Vide BANKRUPT, No, 7. 13. 


SURPLUSAGE. 


Inſtances of what ſhall be deemed ſur- 
pluſage. Vide ADMINISTRATION, No. 
2. ALLEGATION, No. 1, JUDGMENT, 
No. 5. 


SURRENDER: 


1. A ſurrender executed by a witneſs re- 
moves the objection of interęſt although 
the ſurrenderee refuſe to accept it ; Good- 
title v. Welford, E. 19 G. 3, 139 to 

| h 141 

2. Surrender of copyhold. Vide MoxrTOAOE, 

No. 14. WIIIL, No. 29. 


1. 
1 


/ IDE LanD-Tasx. 


Y 


TAXATION of Coffs. _-. 


TENAN T. 


1. Tenants in ancient demeſne are exempt from 
ſerving on juries in the courts of common 
law. I Page 190 
2. Vide Cusrou No. 4. DEMAND, No. 1, 
2, 3. DisTREss, No. 1, 2. LEASE. 
Pook-Rate No. 13. RELEASE, No. 2. 


TENDER. 


Vide + Bil L, No. 5. CosTs, No. 11. 


« TENOR.” 


The word * tener” binds the party to a literal 
recital, | 8 194 
TE RM. 


+ Vide LE AS. 


TESTAMENT, TESTATOR: 


Vide WIII. 


«TIL I” 


Inſtance where the expreſſion © till ſuch a 


day,” includes the day; Rex v. Syderton, 
E. 17 G. 3. 441, n. [II 


TILLAGE. 


The fatute of tillage. Vide LimiTaTION of 


Attions, No: 1. 


TIME 


The time allowed in different caſes by ſtatute, 


conſtruction of law, or the rules of practice. 
Vide HUE and Cry. HunDRED, No. 2. Ix- 
SURANCE, No. 40, 41. MonThH. PLrza 
Pliaded. SHERIFF, No. 4. 


TITLE 


© 


TABLE OF THE PRINCIPAL 


T ITL E for be "FRY 


I. The form of one. 3 
2. The nature thereof explained. 142 to 148. 
3. If the title is an appointment to be curate 
of the rectors church—till otherwiſe pro- 
vided of ſome eccle/ia/tical preferment, or, 
for fault by him committed, lawfully re- 
moved the party cannot be removed, with- 
out cauſe, while the grantor remains rector 

of that pariſh; Martyn v. Hind, B. R. E. 
16 G. 3. 143 to 147. 
4. And he may bring aſfumpſt againſt the 
rector for the ſalary; Martyn v. Hind, B. 
R. E. 16 G. 3. | 143 to 145 · 
5. But, if the rector is, Bond fide, preferred to 
another living, the obligation ceaſes ; Mar- 
tyn v. Hind, E. 19 G. 3. 142 to 148. 
6. A readerſhip is not eccleſiaſtical preferment 
within the meaning of ſuch a title (No. 3.) 
Martyn v. Hind, E. 19G. 3. 


_TOLL 8. 
Tolls are rateable to the Poor. 305, & n. [2]. 
TOTAL Z. 
Pide IxsURANcE, No. 10, 12, 50, 5. 
TOWER Hamlets: | 


The court of the Tower Hamlets. Vide Coun, 
No. 6. 


1 R AD E R. 
+ Vide BANKRUPT. 


TRANSFER. 
Fide STOCK, No. 1. 


+ TRANSCRIPT. 


+Only a tranſcript of the record is removed into 
Cam. Scacc. on a writ of error from B. R. 


3525 n. [ 3). 
TRAVERSE. 


Though, in general, a traverſe ought to con- 


elude with a verification, yet, when it denies 
2 


142 to 148. 


Page 1. 142 | 


ö 


MA TT ERS, 


the whole ſubſtance of the plea, the proper 
coneluſion is to the country. Page gs, n. 


[10],96, n. 429, n. [I]. 


TREASON. 


I. A party indicted for high treaſon is entitled 
to a copy of the indictment, and liſts of the 
witneſſes tor the Crown and of the jurymen 
who are to be returned on the panel, ten 
days before his arraignment ; Rex v. Lord 
* Gordon, H. 21 G. 3. 590, 591, &n, 

[1], [2]. 

2. It i is ; high treaſon to attempt by intimida- 
tion and violence to compell the repeal of a 
law; Rex v. Lord George Gordon, H. 21 G. 

' | 590 to 592. 

4 The method of procedure on a trial at bar 
for high treaſon; Rex v. Lord George Gor- 
don, H. 21 G. 3. 590, 591 


TRESPASS Vi & Armis. 


I. Treſpaſs will lie againft the ſheriff if his 
officer take the y of A. on a fi. fa. againſt 
thoſe of B.; Achworth v. Kempe, MM. 19 
G. 3. 40 to 43. 

2. Bankruptcy is not a bar to treſpaſs for meſne 
profits ; Gaodtitle v. North, H. 21 G. 3. 584, 

885 

3. Treſpaſs will not lie for an impriſonment 
which was merely in conſequence of tbe 
capture of a ſhip as prize, although the ſhip 
ſhall have been acquitted; Le Caux v. Eden, 
H. 21 G. 3. | 594 to 613. 

4. Qu. If it will lie for unneceſi] lary perſonal 
ſeverity by the captor. 599, 601 

5. The defendant may avail himſelf of the 
defence of capture as prize on the plea of the 
e Ye 3 Le Cauxv. Eden, H. 21 G. 3. 

594 to 613. 

6. Treſpaſs will not lie againſt the heriff or 
his cer for arreſting a certificated bankrupt, 
a peer, a diſcharged infotvent, &c. Tarlton v. 
Fiſher, E. 21 G. 3. 671 to 677: 

7. Inſtances where a man may jaſtiſy going on 
another's land. 747 

8. Jide Cosrs, No. 2,18. Nox-Pros, No. 
9. Pleading, No. 9. | 

8 TRIAL 


TK 1A L. 


7, When the cauſe has been ſuſpended, after 
i ſue joined, for above a year, the defendant 
is entitled to a term's natics of trial. Page 71 

2. But, not if he himſelf has ſtopped the plain- 

= by an injunction; Hayley v. Riley, H. 19 

G. 3. 715 72 


the court of Common Pleas. 72, n. [7]. 
4. Inferior courts cannot grant a new trial. 
| | 380 
5. If a party refuſe to eonſent to the exami- 
nation of a witneſs to an eſſential fact by com- 
miſſion, when his preſence cannot be com- 
pelled, or to admit the fact, the court will 
aſſiſt the other party, by putting off the trial; 
Furly v. Newnham, T. 20 G. 3. 419, 420 
6. The grounds for granting a trial at bar. 
| 437, 438 
7. The court may lay the party applying for 
a trial at bar under the terms of paying bar 
cofts, and receiving only Mi Prius colts ; 
Holmes v. Brown, T. 20 G. 3. 43", 438 
8. Where a new trial has been granted, and 
nothing ſaid in the rule about the cs of the 
: firſt, although the ſecond verdict is for the 
5 | fame party as the firſt, he ſhall not have 
2 the coſts of the firſt trial; Maſon v. Shurray, 
T. 20G. 3. 438 
9. Lide PRACTICE, No. 4, 5+ 


TROVE R. 


1. If a horſe is given in exchange for another, 
which is warranted ſound, and proves un- 
ſound, trover will not lie for the horſe given 

in exchange; Power v. Wells, B. R. E. 18 
G. 3. N 24, & n. [8]. 
2. A demand againſt a bankrupt cannot be ſet 
_ eff, nan action of trover by his aſſignees, 
for a converſion ſubſequent to the bank- 
ruptcy ; Wilkins v. Carmichael; H. 19 G. 3. 
101 to 105. 

+ 3. But a demand in trover, when for a li- 
quidated amount, may be proved under a 
commiſſion of bankruptcy. 168, h. [+]. 


| 


3. The ſame exception to the rule holds in | 


3. Vide FINE, No. 1, 2. 
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TRUST, TRUSTEE. 


| + 1. A bare truſtee is a competent witneſs to 


prove the execution of the deed to himſelf. 


Page 141, n. [ 51]. 
2. Vide EjEcTMenT, No. 3. EQpITA BUR 


No, 2. WIII, No. 28. 


U. 


UNDER-LEASE, UNDER-TENANT. 


DE Covenanrt, No. 4. LEASE, No. 
55 8, 9, 10, 13. 


+ UNDER-SHERIFF. 


agent in town is not good ſervice; Rex v. 

Coles, T. 20 G. 3. 42⁰ 
+ 2. But ſervice at the offices of the agents 

for the under-ſheriffs of London, Middleſex, 

and Surry, is, becauſe they are conſidered 

as the offices of the under- ſheriffs. 420 
3. Vide SHERIFF, 


UND ER-WRIT ER. 


Vide INSURANCE, 


UNIVERSITY. 
Vide OxrorD. 


+USAGE. 


+ Inſtances where uſage may be given in evi- 


dence. 510 to 513, 515, 054, n. [+]. 


USE. 


1. A declaration of uſes not in writing will 


rebut the reſulting uſe to the conuſar of a fine, 
in favour of the conuſee. 26 


9. Ules and trufls were originally the ſame, 


774 


10. L. F 4. The 


Eſtate. IxsoLVEN Debtar, No. 5. Srock, f 


+ I. Service of a rule on the under-ſheriff's 


r ren; Oo > 4 
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+ 4- The Statute of uſes ; Vide the TABLE of 
Statutes after Title STATUTE, | 


| 'USE and Occupation. 
Jide CourrT, No. 4. 
USURY. 


I. If there is an agreement to pay legal intere/?, 
and a premium is paid down, over and above 
the intereſt, the agreement is uſurious and 
void; Fiſher v. Beaſley, T. 19 G. 3. Page 235 

| | | to 237. 

2. But tne penalty under 12 Ann. ſt. 2. c. 16. 
is not incurred, if the premium itſelf does not 
exceed legal intereſt, nor till more than legal 
intereſt is actually received; Fiſher v. Beaſ- 
ley, T. 19 G. 3. 5 235 to 237. 

3. Therefore, an action may be brought for 
the penalty, though more than a year has 
elapſed ſince the payment of the premium, if 

it is not a year ſince what has been paid ex- 
ceeded legal intere/t ; Fiſher v Beaſley, T. 19 
— 235 to 237. 

4. When, upon a negotiation for a loan of 
money, the lender ſays, he cannot advance 
the money, but will furniſh goods, which 
the other takes and ſells, if the ſecurity given 
is for a ſum of money, made payable at a 
future day, greatly exceeding the value of 
the goods and 5 per cent. intereſt, this is an 
uſurious loan, and the ſecurity and contract 

are both void; Lowe v. Waller, T. 21G. 3. 

736 to 744- 

+ 5. Equity well affiſt the borrower on an 
uſurious contract, to retain all but the legal 
intereſt. 697, n. 

+ 6. Or to recover back what has been paid 
on ſuch a contract (No. 5.), above the prin- 
cipal and legal intereſt, 698, n. 

+ 7. For which alſo (No. 5.), an action will 
lie. 697, n. 

8. A bill of exchange given upon an uſurious 
contract is void in the hands of an indorſce, 
though for valuable conſideration, and with- 
out notice; Lowe v. Waller, T. 21 G. 3. 

| 736 to 744. 

9. Vide PLEADING, No. 12. | 

+10. Statutes of Uſury, Yide the TABLE of 

' Statutes after Title STATUTE, 


V. 


VALUABLE Confuderation. 


e E BiLL of Exchange, No. 5, 7, IT, 
15, 16. DECREE, No. 1. Equity, 


No. 1. GAuixc, No. 3. Jupcmeyr, No. 
6. PowER, No 4. 


VARTANGE: 


1. Where a word is mis-recitedand mutilated, 
in an indictment, and the party has bound 
himſelf to a literal recital, it is fatal, if the 
mutilated word is itſelf a word, though it do 
not make ſenſe with the context; but not if 

it is not a word; Rex v. Beech, M. 1 5G. 3. 

| Page 194, n. [25]. 

2. Yet © Auſtrialia in the name of the South. + 
Sea company, inſtead of Auſtralia, has been 
held to be fatal in an a&ion, 194, n. [25.] 

3. In an action founded on a flatute of Ph, and 
Mar. it is a fatal miſtake in the deſcription, 
to declare upon it as of the ſame year of both; 
Rann v. Green, B. R. M. 19G. 3. 402 

4. In an action againſt the Hheriꝶ for not leav- 
ing a year's rent, if the demiſe is particu- 
larly ſet forth, and not proved as laid, it is 
fatal; Briflow v. Wright, E. 21 G. z. 665 

to 669. 

5. A promiſe being declared on to deliver 

* good merchandizable wheat“ and the 

evidence being of a promiſe to deliver. 

good ſecond ſort of wheat” the variance 

is fatal. 666 

. Upon an iſſue — “ Whether 4. deviſed to B. 
and his heirs”—it is a fatal variance if the 
evidence is of a deviſe “ to C. for years, re- 

666 

7. In debt for rent, the declaration being on a 
dem iſe “ for 15¾. rent,“ under a potber * to 
make leaſes for 21 years,” and the evidence 

being of a demiſe for “ 151, rent, and three 
fowls” under a power “ to make leaſes for 
21 years in poſſeſſion, and not in reverſion, 
rendering the ancient rent, and not diſ- 
puniſhable of waſte,” the variance is fatal. 
666. 
8. In 


mainder to B. in fee.“ 
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8. In an action by a landlord againſt his tenant, 
for negligently keeping his fire, if the de- 
claration is of a demiſe for a term of years, 
and the evidence of a leaſe from year to year, 
it is fatal. Page 668 

9. So, in an action on 11 Geo. 2. c. 19. $18. 
for double rent, if the plaintiff declare on a 
demiſe for three years, and prove a leaſe 
from year to year; Shute v. Hornſey, E. 19 G. 
3 668, & n (c). 

10. What 33 words bind the party 
to a literal recital. Vide RECITAL, No. 1, 
2. MisSRECITAL. 


VENIRE de novo. 


1. A venire de novo may be granted when there 
is a general verdict for entire damages, and 
there was evidence on all the counts, and 
ſome of them are bad in law. 377, 378 

2. A court of error may grant a venire de novo; 


Grant v. Alle, T. 21 G. 3. 722 to 731. 


VEN UE. 


Vide WAL Es, No. FS 


VERDICT; 


+ 1. Oa an information, under a private /ta- 
tute, a miſrecital of the commencement of 
the parliament is fatal, after verdict, on the 
plea of not guiity, 97; n. [+41]. 

2. It is a general rule, that the court will not 
ſet aſide a verdict in an action for a perſonal 
injury, on account of the ſmallneſs of the 
damages; Mauricet v. Brecknock, M. 21 G. 
* . 509, 510 

3. Unleſs the ſmallneſs of the damages aroſe 
from a miſtake in point of law. 510, n. [2]. 

4. A verdict cures. ambiguity, or an imper- 
fect ſtate of the plaintiff's title, but not an 
omiſſion of what is the giſt of the action. 


683 


5. If there is a general verdict, and entire da- 
mages, on a declaration containing ſome 


counts bad in law, it is error, and not cured 


by verdict. 377, 730. 


2 


6. If there is a general verdict of « guilty” on 
an indictment, it is ſufficient if one of the 
counts 1s good, Page 7 30 

7. Vide MURDER, No. 1. PRAcTicCz, No. 
4, 5. TRIAL, No. 8. VENIRE de nows. 


VERIFICA TW 


1. A verification is the proper concluſion of the 
replication to a plea to a ſcire facias againſt 
bail“ that the principal died before the re- 
turn of any ca. /a.”—when the replication 

| mentions a particular ca. ſa. and alleges that 
he was alive at the return thereof; Chandler 
v. Roberts, H. 19 G. 3. 58 to 61. 

2. A verification is the neceſſary concluſion, 
whenever new matter is introduced. 60 

3. It is a bad concluſion, (if ſpecially demurred 
to,) to a plea of the ſlatute of 23 Hen. 6. c. 
93 Boyce v. Whitaker, H. 19 G. 3. 94 to 


97+ 
4. Lide PLEADING, No. 12, 13, 


VILLENAGE. 


| Yide CopyHoLD, No. 4. 


VIRTUAL or implied Acts or Words, 


Vide BILL Exchange, No. q. IxTENDMENT. 
MorTGaGt, No. 8. 


VY O10 


Inſtances of things void in law. Vide AdREE“ 
MENT, No. 4, 7. BANxEKRUr, No. 22, 
24, 28. BasTARD, No. 4. BILL of Ex- 
change, No. 5, 11. Conviction, No. 1. 
5,6. CusTom, No.6. Decrts, No. I. 
FINE, No. 3. GAMING. Inpictmenr, 
No. 1, 7. InsURaANCE, No. 16, 28, 49. 
JopouENr, No. 6. LERASE, No. 1, 4s ho 
5, 6. MARRIAOGCE, No. 3. Mopus, No. 
1. MuTiwy AF, No, 1. OversEtR, No. 
I. PowtR, No. 9. Usury, No. 1.4. 
WILL, No. 24. 


VOYAGE. 


r I TE. 


row rr——_ 


1 —— 


— * 
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VOYAGE. 


Pide TwsuRancs, No. 6, 7, 10, 12, 13, 16, 
17, 20, 21, 22, 23, 24, 25, 442 45: A- 
GREEMENT, No. 5. | 


* 


W. 
WAGES. 


Captain of a hip has no lien on the 
"A. ſhip for his wages; Wiltins v. Car- 
michael, H. 19 G. 3. Page 101 to 105. 
2. When two ſervices, under different hirimgs, 
amount together to a year, if they are un- 
interrupted, an increaſe of wages for the 
ſecond ſervice does not prevent the ſervant 
from gaining a ſettlement; Rex v. Under- 
Barrow, H. 20 G. 3. 309 to 311, | 
5. No wages are due to a ſailor, unleſs the 
freight is earned; Abernethy v. Landale, M. 
21 G. 3. 539 to 542. 
4. Vide AGREEMENT, No. 5. | | 


WAIVER. 


Vide ANNUITY, No. 3, 5» 


W ALES. | 


1. The ground of a Judgment in one of the 
courts of Great Seſſions, may be queſtioned in 
an action upon the judgment. 6 


2. The writ of latitat runs into Wales; Penry | 


v. Jones, T. 19 G. 3. 213, Lloyd v. Jones, 
1.0. 3- 213, n. [10]. 
3. Civil proceedings cannot be removed by 
certiorari from the courts of Great Seſſons, 
without ſpecial cauſe; Williams v. Thomas, 
B. R. E. 22 G. 3. 751, n. [2]. 
4. 24. Whether the venue can be charged 
from an Engliſb to a Velſb county. 262, 263, 
& n. [1]. + 263, n. [+ 73]. 
+ 5. Welſh Juriſdiction Act. Vide the Ta- 
BLE of Statutes after Title STATUTE, | 


WAPENT AKE. 


A lord of a wapentake cannot grant a deputation 
to kill game; the Earl of Aileſbury v. Pattiſon, 
AA. 19 G. 3. Page 28 to 30, 


tf WAR 


+ Vile ALIEN Enemy. InsurANCE, 
I 55 39, 48, 49+ | 


Vide AMENDMENT, No. 1, 2, 3. | ATToOR- 
NEY, No. 3. PRACTICE, No. 6, 


No. I4, 


WARRANT of a Magiſtrate, 
Vide PEACE-Offcer. Poor-Rate, No. 13. 


WARRANTY. 


| Vide ASSUMPSIT, No. 2, 3. IxsURANck, 


No. I, 2, 3» 45 8, Qs 31, 325 33 34. 
35> 39, 41, 44, 45, 48, 49. T Rover, 
No. 1. 


W AY. 


I, The owner of a private way is bound to re- 
pair it; Taylor v. Whitehead, T. 21 G. 3. 


745 to 749. 


2. And if it is over-flowed by an adjoining 


river, he cannot jru/7;/7 going upon the con- 
tiguous land; Taylor v. Whitehead, T. 21 


&. 3 745 to 749. 
3. Fide HIGHWAV. | 


W A Y-going Crop. 
Vide CusTom, No. 4. 
. | 
„„ 


I. The court of conſcience for Męflminſter. Vide 
ATTORNEY, No, 17. 

+2. The Statute of Neſim. 2. Vide the T a- 
BLE of Statutes, after Title STATUTE. 

+ 3- The Statute of Vim. 3. (Quia Emp- 
tores) Vide the TABLE of Statutes after Title 


STATUTE, | 
WILL. 


WIEI. 


1. An implied revocation of a will may be re- 
butted by parole evidence; Brady v. Cubitt, 
A. 19 G. 3. Page 31 to 40 
2. A will revoked by implication may be re- 
publiſbed, by reference to it in an inſtrument 
atteſted according to the flatute of frauds, 
29 Car. 2. c. 3. Brady v. Cubitt, M. 19 
G. 3. 31 to 40 
3. Marriage and the birth of a chili amount to 
a revocation of a will, if it is of all the zeſ- 


 tator*s land. 39 
4. Marriage alone is a revocation of a will of 
land by a woman. 8 


5. Land may paſs by the word © legacy.” 40 


6. If a will is in two parts, and the ze/ator de- 


ſtroys the one in his own cu/fody, that is a 
revocation. 40 
7. A will revoked by a ſubſequent will but not 
cancelled, is re-eftabliſhed by cancelling 


- the ſubſequent will. | 40 
8. A republication requires the ſame ſolemnities 
as the original publication. 36 


9. Inſtance of a prior deviſe operating as a 
condition precedent ; Doe v. Shipphard, H. 19 
G. 3. 75 to 79 

10. Inſtance where a prior deviſe does not ope- 
rate as a condition precedent 5 Bradford v. 
Foley, H. 19 G. 3. 63 to 66 

11. If a teftator, having one child, and ſuppoſ- 


ing his wife enſeint, deviſe his eſtate, in 
moieties, between the children (if the un- 


born child - ſhould be a daughter) and the 
wife, with ſurvivancy between the children 
as to their moiety, and that moiety over to 
the wife if both children ſhould die before 
21, without mentioning the event of the 
wife not having a child, the wife, though 
not enſeint, ſhall take the whole on the 
death of the only child before that age ; 
Statham v. Bell, B. R. E. 14 C. 3. 66, & 
n. [4], 67, n. 

12. If a teflator is in a ſtate of inſenſibility 
when his will is atteſted, it is not executed 
within the meaning of the ſtatute of frauds, 
29 Car. 2. c. 3. although he be corporeally 


A TABLE OF THE PRINCIPAL MATTERS. 


preſent; Right v. Price, M. 20 G. 3. 

; Page 241 to 244 

13. It is ſufficient if the teator was in a ſitua- 
tion where he might have ſeen the witneſſes 
ſign. 242 


14. Inaccuracies in that part of the fatute of 


frauds which relates to wills. 244 n. [2]. 


13. If an eſtate is deviſed to the teſlator's ſon. 


for life, and after his death, to the ſon's 
children, and their heirs, and in caſe the ſon 
die without iſſue, then to the teſtator's two 
daughters then in eſſe, and their heirs, the 
eſtate to the children of the ſon, and that 
to the two daughters, are both contingent 
remainders in fee; Goodright v. Dunham, 
M. 20 G. 3. 264 to 268 
16. In a deviſe to the teflator's ſon, and, if the 
teſtator's three daughters over-live the ſon 
and his heirs, then to them, the words 
<« his heirs,” mean heirs of the body, be- 
cauſe the daughters could never over- 
live the collateral heirs of the ſon, comin 


under that . themſelves. 266, 


26 
17. Under a hs iſe, to A. when he ſhall be 
21 years of age of the fee-ſimple and inheri- 
tance of S. to him and his child or children 
for ever, but, if he die before that time, then 
the fee-ſimple and inheritance to B. for 
ever, (there being no child of A. in eſſe,) A. 
takes an eſtate-tail; Davie v. Stevens, H. 
20 G. 3. 321 to 324 
18. If there is a deviſe to A. and the heirs of his 
body, and, for want of ſuch iſſue, to B. and 
A. die before the teſlator, leaving iſſue who 
ſurvive the teſtator, ſuch iſſue ſhall take 
nothing, and the limitation to B, ſhall veſt 
as an immediate ate, on the teſtator's 


death; Hodgſon v. Ambroſe, E. 20 G. 3. 


337 to 345 
19. And this, although A. was the teſtator's heir 


at law; Warner v. White, B. R. H. 22 
G. 3. 344» n. [4], 345, n. 
20. By deviſe to A. for life, remainder to 
truſtees to ſupport contingent remainders 
during A.'s life, and, from and after his de- 
ceaſe, then to the heirs of his body, 4. takes 
an e/tate for life, with a veſted remainder to 
himſelf in tail, the words “ heirs of the 
10 M 5 body,“ 


— 
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f for life to B. with remainder in tail to B. “s 


* | 
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body,” being words of limitation; Hodgſon 
v. Ambroſe, E. 20 G. 3. Page 337 to 345, & 
n. [5}. 

21. A deuiſe of all the teſtator's real eſtate in 
A. to B. during life, and, at B.'s death to 
the children of B. with remainder over, 
gives either an eſtate- tail to B. or an eſtate 


children; Bae vine, T. 20 G. 3. 
431 to 435 


29. A teſtator having deviſed all the reſidue of 


his eſtate, ofwhat nature, kind or quality what- 
ſeever, and having afterwards purchaſed, 
and been admitted to, a copyhoid Hate, and 
having furrendered it © to ſuch uſes as he 
«* ſhould, by his laſt will in writing, limit 
and appoint,” and having then made a 


codicil to his will, atteſted by three wit- 


neſſes, reciting the having made his will 
and altering ſome of the legacies therein, 


22. An eſtate to 4, for liſe by a died and a and then ratifying and confirming all and 
Imitation of the ſame eftate to the heirs of every the gifts, deviſes, and bequeſts, con- 
the body of A. by a will, (though the eſtate tained in his ſaid will not thereby altered, 

by the deed-was voluntary and moved from the copyhold eſtate paſſes, the codicil opera- 
the teſtatory and is recited in the will,) do ting as a republication, and bringing the 

 \notunite ſo as to give A. an eftate-tail, will to the date of the codicil; Doe v. 
but the hei?s of his body take a contingent Davie, B. R. M. 1 15 G. 3. Page 716, & n. 

eſtate by purchaſe; Dye v. Fonhereau, M. 2, 717, n. 
21 G. 3. 485 to 509 30. By a deviſe—* to A and B. for their lives 

23. A deviſe of a real le to A. after a good & and the life of the ſarvivor, but, in caſe 

_  executory deviſe thereof to the heirs-male of B. ſhould marry and have iſſue, then af- 

the body of B. and limited on default of | ter the death of 4. to B. and her heirs, 
ſuch iſſue, is a good executory deviſe, veſting te but if B. ſhould die unmarried and with- 


either in poſſeſſion on the death of B. with- & out iſſue, then to A. and her heirs” A. 
. out leaving iſſue, or as a remainder on his and B. take a joint eſtate for life, with con- 
death leaving iſſue; Doe v Fonnereau, M. tingent remainders in fee to each; Goodtitle v. 
21 G. 3. ; 487 to 509 Billington, . 21 G. 3Z* | 753 to 758 
24. A deviſe after failure of the iflue or heirs | 31. Inſtances where words in a will ſufficient 
of A. without any previous limitation to to paſs a fee-ſimple, are reſtrained by ſubſe- 
ſuch iſſue or heirs, is void in its creation. quent words, to mean an eſtate-tail. 266, 

| 506, n. 507 n. 267, 757 


25. If after a preceding limitation to ſuch iſſue 32 By this deviſe, viz.— I give and demiſe 
| or heirs; it is not void. 506, n. to A. her heirs and affigns for ever, all my 
5 26. A deviſe of perſonal gſtate to, (or convey- = lands at B. and J give and bequeath to 
ance in triſt for,) one and the heirs of his | © aforeſaid, all my lands at C.“ A. only 

> body veſts the whole intereſt in him. takes an g/tate for life in the lands at C. and 
306, n. | the reverſion ſhall deſcend, although the 

will begin with theſe introductory words — 
ce For thoſe worldly goods and eſtates where- 
&« with it hath pleaſed God to bleſs me,” — 
and contain a legacy of 15. to the heir at 


27. The will of a feme covert, authorized by a 
potoer in her marriage ſettlement, cannot be 
given in evidence to ſne a title to perſonal 


eftate, till it is proved in. the eccigſiaſtical 2 
court 3 Stone v. Forſyth, T. 21 G. 3. 707 law; Right v. Sidebotham, 2. 11 G. 


FE to 709 0 5 
| 28. A charge merely of the legal gate from 33. So, though a will begins with like intro- 
: one truſtee to another is not a revocation of ductory words (No. 32.), and then the 
| the will of % gaz truſt; Doe v. Pott, 21 | #e/tator gives all his freehold tenement lying 
| G. 3. 710 to 7223 Watts v. Fullarton, in G. to A. B. and C. * to them my ſiſber's 
Canc, T. 14 G. z. 718, 719 ny and then, among feveral pecuniary. 
| 2 legacies, 
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Tegacies;leaves 10 5. to his heir at law, A. B. 
and C. take only for /fe, and the reverſion 
deſcends; Denn v. Gaſein, B. R. M. 18 
G. 3. Page 760, 761 
34. So, where there are ſimilar introductory 
words (No. 32), and the ?e/fator gives his 
houſe to a younger ſon S. and after the 
death of S. to A. and B. ſons of S. and a 
legacy of 15. to the huſband of his heir at 
law, 4. and B. only take for life, and the re- 
verſion deſcends; Right v. Ruſſel, Scacc. H. 
IG. 3. 761 
35. So, if after a Baller introduction (No. 
32.) the teſtator gives all his real eſtate to 
his wife for life, and to his ſon P. after his 


wife's death all his land at V. and, among | 


ſeveral legacies, 55s. each to all his grand- 
children, among whom were his heir at 
law, P. ſhall only take the land at V. for 
life, and the reverſion ſhall deſcend. 761, 
762, & n. | 1]. 

36. By adeviſe oe all the right, title, and 
intereſt which I now have, and all the term 
and terms of years which I now have or 
may have in my power to diſpoſe of, after 
my death, in whatever I hold by leaſe from 
Sir F. F. and alfa the houſe called the Bell 
tavern' the fee-{imple in the houſe called 
the Bell tavern paſſes. 762, 763 
37. All myeſtate” or © all my intereſt” are 
tantamount to an expreſs deviſe in fee, 
1 

38. But a deviſe of * all my lands at A.” only 
paſſes an ate for liſe. 
39. Vide STOCK, No. 2. 


434,763 


+WILLS (the Statute of). 


+ Vide the TABLE of Statutes after Title ST A- 
TUTE., 


+WINCHESTER (the Statute of) 


+ Vide the TABLE of Statutes after Title Sr A- 
TUTE. 


WITNESS. 


1. The further recompence given by 5 El. c. g. 
$ 12 againſt a witneſs, for non-attendance, 
muſt be aſſeſſed by the court out of which 
the proceſs iſſues, not by the jury, nor the 
judge at M/ Prius; Pearſon v. Iles, H. 21 
G. 3. Page 556 to 561 
2. Debt will lie on ſuch aſſeſſment. 561 
3. A witneſs who wilfully abſents himſelf 
may be attached for the contempt. 561 
4. Or an action on the caſe will lie againſt him. 
561 
5. Jide Cos rs, No. 10. Evipence, HABEAG 
Corpus, No. 1. TRIAL, No. 5. 


WORK HOUSE. 


Vide PooR- Rate, No. 1. RELIEF, No. 2. 


WRIT. 


Vide DEMURRER to Evidence, No. 4. ELE- 
GIT. ENQUIRY. ERROR. EVIDENCE, No. 
3. ExXCHEQUER Chamber, HusBAnD, 
No. 3. VERIFICATION, No. 1. 


